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To the Reader. 


| (3 the Civill and Ecclefialticall Laws,and fo huge is the multitude 
2 of their ſundry ſorts of Books, as LeQures, Counſels, Tracts, 
Deciſions, Queſtions, Diſputations, Repetitions, Cautels, Clauſules , 
Common opinions, Singulars, Contradictions, Concordances, Me- 
thods, Summs, Practicks, Tables, Repertories, and Books of other 
kinds, (apparent Monuments of their endleſs and invincible labours,) 
that, in my conceit, it is impoſſible for any one man to reade over the 
hundredth part of their Works, though, living an hundred years, he 
did intend none other work. Wherefore by the publiſhing of this 
Teſftamentary Treatiſe I may be thought to pour water into the Sea, to 
carry Owls to Athens, and to trouble the Reader with a matter alto- 
gether needleſs and ſuperfluous. But yet for all this, in caſe this one 
little Book may ſerve in ſiead of many great Volumes, then I hope that, 
in the equal judgement of ſuch as be indifferently affected, the ſame is 
rather to be admitted as commodious, then rejeed as ſuperfluous. 
And now believe me, (gentle Reader ) I have deſired earneſtly and 
endeavoured carefully (according to the meaſure of ſuch Nlender skill 
as God hath vouchſafed me, and as convenient leiſure from other oc- 
caſions of needfull profit and healthfull diſport have permitted ) that 
this one little Book, which here I do preſent unto thy courteous hands, 
may ſtand in ſtead of many bigger Books. 


Reat and wonderfull is the number of the manifold Writers of 


For whereas by the Supreme Authority and inviolable Power of the The Cauſes where. 
High Court of Parliament holden in the five and twentieth year © of fore the Authour of 
the Reign of the moſt Renowned King of this Land Henry the Eighth, this Book undertook 


of famous and happy memory,it was enacted and eſtabliſhed, (amongf 
other Statutes then made, and fince that time revived in the firſt year 
of Her Majeftie's > moſt gracious Reign that laſt was, ) - That ſuch 
Laws Eccleliaſticall being then already made, which be not hurtfull 
or prejudiciall to the Prerogative Royall, nor repugnant to the Laws, 
Statutes and Cuſtomes of this Realm, ſhall till be uſed and executed 
as they were before the making of that AQ, untill ſuch time as they 
were viewed, ſ{earched, or otherwiſe ordered or determined, by two and 
thirty perſons, -or- the more part of them, according to the tenour, form 
and efteR of the ſaid At: which Laws fo citabliſhed, revived and 
A 3 conhe- 


this Work. 

Stat, H.8. an. 25, 
caÞ- 19, 

d Star, Eliz-an.1.c.ts 


"oe Tb the Reader. 


confirmed, and not without _ cauſe and deep conſideration, ( in 

divers Statutes made during the Reigns as well of the ſaid moſt Noble 
« Stat, H.8. an.25.c. King Henry the Eighth © , as of the moſt Godly Prince Edward the 
20. (y an. 32-c.7- Sixth 4, ) are termed or intituled, for the more honourable account 
© Stat Ea, 6. 4. 2+ thereof, with the revercnd.and ſacred Name of The King's Eccleſiaſticall 
_ Lays : like as in'thoſe Countries and Churches of Germany which 

have received the Goſpell, the Canon Law is admitted and obſerved (6 


— % 


*Schucdiwinus Tra? far forth as it is not repugnant to the New Teſtament *, and is at this / 


de Nuptiis part.4-tit.de day the Ecclefiafticall Law of their Conliſtories ; <4 
Divortio, n.13. f0.48: Yyhereas alſo the Civill Law, ever fince the Ecclefiaſticall Law was 

made, had been deemed ghd joagey for” part and parcell of the ſame 
# C. 3. de no.0p.nunc.c, Ecclefiaſticall Law, in eaſes wheretn ir-doth not differ from the ſame #: 
clerici.dejud. extra.c. For whereas theſe two Laws be not contrary , the one is ſuppletory of 
fi in and, diſt. 10.S fi the other; and being mutually incarporated do both make one body 8 3 

otherwiſe the Civill Law , being contradied by the Ecclefialticafi 


wero ym s 
_ OO Law, ought to be filent in the Ecclefiaſticall Court * : 


propr- Epiſcopos. 
E Panor.ind. c. 1 : b 
no.op.nun.V aſquins de ſucceſſ.creat.l.3. $26. n. 10.Benedi#.Capra. Theſaur.com.op.verb,leges,f, Cmihi_) 403.n.23; 


b D.1.de no.op.nunce gloſſ.in c,2.de arb.1.6, Arean d.c.clerici.de judtc.extra. que ſententia communiter approbatur, 
tefte Benedi&, Capra.nbi ſupras | 


And forafmuch as theſe foreſaid Laws have not as yet been viewed, 
ſearched, or otherwiſe ordered or determined by thirty two perſons, 
or the more part of them, according to the form and effe4 of the fore- 
ſaid Ac of Parliament : by occalion of which detec of the view, exa- 

Videlicet, per Gualt. mination, order or determination of the ſaid thirty two perſons, thoſe 
Haddon legum do#o- Ciyitt and Eccleſiafticall Laws Teſtamentary, not repugnant to the 
— Laws, Statutes and Cuſtoms of this Realm, are yet (even as hitherto 
glia ho - wade diſer- they have been) ſcattered and diſperſed here and there, and ſecretly 
refſimum) 1f6,de Re- hidden from the Subjeats of this Realm, in corners of many Books of 
Jormatione legum Ec- ftxange Countries and forrein Language, intangled alſo and incum- 

aſh. bred with long diſcourſes of far different argument, and no Iefs num- 


ber of Laws utterly impertinent to the government of this Commone«- 


G wealth 3 ſo that the knowledge thereot, howſoever admirable, and 
-worthy to be learned of all, cannot ( as the caſe now ſtands) be 
commodious to many, as the expenſes to be conſumed in Books would 
be onerous, and the txavell ta be employed in the ſtudy thereof would 
be tedious ; 

The Summ of all the © Theſe premiſed cauſes confidered, Ithought it not onely not ſuperflu- 
Conrenes ofthis Eook. ous, but expedient for this Commonwealth, to make a colleQion of the 
| moſt principall Laws, Civill and Ecclefiaſticall, pertaining to Teſta- 
ments, made before the five and twentieth year of King Henry the 

Eighth : Lmean,ot thoſe Civill: Laws which be not contrary to. the Ec- 

Cleliaſticall Laws, and. of theſe Eccleſiaſtical Laws which be not any 

way prejudictall or hurtfull-to- the Prerogative Royall, nor repug- 
nant to the Laws, Statutes or Cuſtbms of this Realm » but agree- 
ing peaceably amongſi themſelves, and: as fhaking hands together 
like friends, and like loving Brethren (aluting and embracing cach o- 
ther, may now {till be executed, as they were before the making of 
the 


” 
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the ſaid AR. Amongſt which Laws Civill. and Ecclefiafticall, I 


thought good likewiſe ( as juſt occaſion ſkould be offered, and as the 


opportunity of the place fitted) to inſert ſuch Statutes of this Realm, 
and to make mention of ſuch Cuſtoms, as well generall as particular, 
as be not impertinent thereunto. -,' 1 - | 

To this end and purpoſe eſpecially; that.every Subje& of this Realm, 
though he be but of mean capacity, may with little labour, and leſs 
charge, take a ſenſible view (as in a glafs) of thoſe Civill and Eccleſi- 
akticall Laws Teſtamentary now in force, and to be obſerved and exe- 
cuted in the Ecclefiatticall Courts within this Realm of England, (the 
ſame being now by God's mercifull goodneſs reduced into a narrow 
compaſls,) the which before could not be done without great charge 
and difficulty. 

And albeit this be the ſpeciall mark whereat I have aimed, and the 
chief ſcope of this Teſtamentary Treatiſe, namely, to benefit thoſe 
Subjects of this Realm which heretofore have been ignorant of the Ci- 
vill and Ecclefiaſticall Laws : nevertheleſs, if I be not deceived, this 
Treatiſe being diligently peruſed, together with the Quotations and 
Marginall Notes thereunto adjoyned, may in ſome fort be profitable to 
thoſe Juſtinianifts, or young Students of the Civill Law, who do intend 
to beſtow the fruit of their ſtudy in the praQtice thereof to the benefir 
of this Commonwealth. At leaſt, if no other uſe can be made thereof, 
yet haply it may ſerve them as a Directory, whereby they may under- 
{tand what Laws Teſtamentary are now in force within this Realm of 
England, and conſequently, what Titles of the ancient Laws, Civill or 
Ecclefiaſticall, deſerve to be read with more diligence: left otherwiſe, 
not knowing to make choice of the more ufuall Laws or Titles , 
they beſtow equall travail in the ſtudy of Laws not equally neceſſary. 

Moreover, I conjequre that unto theſe Fuſtinianiſts it would have 
been much more acceptable, (peradventure alſo to my (elf more com- 
mendable,) to have ſet forth this Treatiſe in the Latine Tongue, 
wherein the Laws Civill and Ecclefiaſticall, as they be originally 
written, ſo are they very elegantly and ſententiouſly compa and 
now, by the Tranſlation thereof into our vulgar Tongue, cither loſe 
ſomething of their former virtue, or of their naturall beauty and grace: 
Nevertheleſs, after I had conſidered, that by following this plauſible 
courſe, I ſhould pleaſure but a few, in compariſon of the reſt whom 
otherwiſe I might haply benefit 3 albeit I had once begun, and laid the 
foundation of the whole TraR, inſuch terms as I found it delivered by 
others, yet preferring publick commodity betore particular utility, or 
mine own > 5 ( in caſe it be leſs commendable, rather to 
ſeck the benefit of the Commonwealth, then to hunt after private 
praiſe,) I did cafily alter my former purpoſe. 

That Laws transformed from their naturall (kape, muſt needs in 
ſome ſort be cither damnified or diſgraced, I do not think to be per- 
petually true; But if it be a thing ſo neceſſarily incident to all Tranſla- 
tions, that it cannot be ayoided, it ought theretore to be the rather 
tolerated, 

Suthce 


The End and Uſe of 
this Book, 


Another Uſe of this 
Book. 


The cauſe of pub- 
liſhing this Book in 
our Vulgar tongue. 


fore thile Luvine Fuſtinionifie, that that Marginell 
y þ x ib their udſes be left in Latine | ® Marginal 
to all, mect it is that it be written in ſack « Fog 


tray uiidegſiood of all. 
od * Th as (mn 


eous Reader) LI have diſcourſed- unto thes the End 1 

Or inp 9 wh dertt6k this tabour; the Cauſe which moved ine {0 to 

reno; in regula, de, 468 WHERTore T Have publiſhed the fame incche Vulpar tongue. 

IH Ceſſante cauſa, &C, lis Now it refttrh that 1 eravethy favourable acceptance of my good will 

"I mILAG, prima, and ehfdtavifir : whicty if thou ſhale vourhſafe to beftow, I ſhall not 
ontly thihk ihy Riſfuliiotdy 410 enemy but greatly chriched, 


Inter 


T hine moſt willingly t6 by: | 


nttermot power, 


Henry Swinburne, 
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A Teſtament being un- 
derſtood in a generall ſenſe, 


doth not di from a? 


laſt will,-s x. Whercio if 


An Analyſis of the Firſt Part; wherein is ſhewed what 


a Teſtament or laſt Will is, and how many 


kinds of Teſtaments there be. 


(Solemn, $&g. 
5 or 
 CUnſolemn, S150 


- A@n Executor 
- w Written $1! 
more properly ritten, ; 
called 4 Teſta» ; 2» ; _H_- 

ment, $$ I, 2,” Nuncupative,$ 12, 
to, which 15 ci- 


| ther . 1. Military Teſia- 

__ —_—_ Fad | 
Ul S 13-( wher cof.; 2.Amongſ the Te- 
C9. 


LC 


or ſtator's Children 
Unpriviledged,$ 17. lome be | __ ; 
| 3.To charitable or 


godly uſes, $ 16, 


| No Executor be na- Y + & 2. Codicil, $ 4. 


med, then it fill re- 
| taineth the name of a ® a & 2+ Legacy or deviſe, 5 6, 
laſt Will, $ 4. And 


_doth comprehend { 3. Gife in regard or becauſe of deayh, $ 9; 


Mao Te- 


ſtamenrt or laſt 
certain } 
perſons excep-5 . 


will, 


red, $S 1, of 
whom ſome are 


prohibired by 


reaſon 


; $- Of certain le- 


Ao 


q 


| commirted ſome$ Inceſtuous perſons, $ 17:) 


C Children, 5 2. 
Mad folks, $ 3. 
Idiots, $ 4. 
Old men childiſh, 5 s; 
{ He that is drunk, $ 6,” 


1: They want 
Diſcretion 3 as 


Bondſlaves and Villains, 6 9. 
Caprives and Priſoners, $ $, 
TC Women Covert, $ 9, 


2: They want 
Freedome 3 as 


of their principgll 


3: They want ſome 7” $ 10% 
Senſes 3 as 


TTraitours, $ 12; 
Felons, $ 13. 
Hereticks, $ 14: 

4+ They have | Manifeſt Uſurers, $ 16. 


hainous Crime 3 | Sodomites, $ 18, 

a5 Libellers, $ 19. 
Wilfull killers of themſelves, $ 20. 
Outlawed perſons, $ 21. 

' LExcommunicate perſons, $ 27. 


& 
C Prodigall perſons, $ 23. 


ſtament, $ 24. 
He that is at the very point of 
death, $ 24. | 


gall impedi- 


-CBlind, $ 11. | 


He that ſweareth not to make a te- p 


An Analyſis 'of the Second Part ; wherein is declared ' 


who may make a Teſtament, and who may not. 


inre 
onely. 


In this ſecond Part this Que- 
ſtion alſo is briefly touched, 
viz, 


Whether a King may bequeath 
bis Kingdome to whom he 
will, $ 25. 


porrs 3 as 


Ecclefiaſticall perſons, $ 26. 3 


Of which kind of perſons 
| che nr are not utterly 
able, bur in ſome caſes 


« By 
”"- 
__ 1, 


on 


ſed by Will: 1 
we regard 


l 


If he would know 
, —_ 4 4 


| 


| How much 


j we reſpett | 
A. 


iis do his goods and 


What things 
may be diſpo- 
: f C1, The Teſtator hath joyntly with another, : 


An Analyſis of the Third Part, defcribing what things 
and how much may be diſpoſed by Will, 


1, -Gayel-kind, $ 2 
1, Cuſtome, viz. 


when the lands 
= 1, Lands, Tenc- are holden in 


ments and Heredira-& Whereof ſome 

ments; they arenor are appointed 2. Eurgage-tenure, £ 2. 

deviſable bur in cer-\ by 638 wi 

rain caſes, $ 2, 2.Sratures, viz. C1» Socage tenure, $ 3- 
when the ny 


arc holden in k : 
-*2, Knights ſervice, $ 2+ 


2, The Teſtator hath as Adminiſtrator, 


2. Goods and chat. ; 3, The goods of the Realm, viz. of the ancient 
tels, they are deviſa- | Crown and Jewels, 
ble, except incertaing Colledge, ; 
caſes, $ 5+ As when ! Hoſpirall, 29 ©, 
thoſe things bequea- | 4+ Belong tro anyy ciry, | 
thed are ſuch as Church, 
| s. Deſcend to the Heir, and not to the Exeeuror, 
5, Belong not ro the Teſtaror, bur to another, 


| Cp 


3. Commirting of the - 1. Who may appoint a tutor, $ 9. 

tuition of children,\ 2«. To whony a tutor may be appointed, $ 10, 
eſpecially within the \ 3. Who tnay be appointed tutor, $ 11+ 

Province of Zork, )4. In what manner a tutor may be appointed, $ 12. 


Concerning, which” C office 

.ching divers queſti- / $. What is the of a rutor, $ 13. 
| ons are examined : authority 

LUIR. 6, By what means rhe tutorſhip is ended, $ 14 - 
"1,Lands, Tenements and t. Socage renure ; all . envy. 
| Herediraments holden Sine 2. Knights ſervice z 2 parts of 3 2 deviſable, 


may be diſpo-F#, C 
{ed by Will : if | 2, Goods 3 then 


S 15, 

1, Exceed his goods and chattels, the Teſtator cannot bequeath 
any thipg in prejudice of his Creditors, $ r6, 

in. caſe the debrs 

due by the teſta- 


2, Notexceed? "r..No cuſtone, all is deviſable, $5 16. 


4 chatrels, bur | oftheſe | 2.Any cuſtome, "1,Wife and chil-? 
: thar ſomewhat | clear | ( as there is dren, the 3. part | . 
doth remain goods ,4 within the Pro- | 2.Wife alone, or ; de- 
= the --} if there | vince of Zork ,# children alone, gyifa- 


Debrs and Fu» | be and in divers | the ene half ble, 
crals dedu- | other places, )if | 3. Neither Wife | $ 16. 
&d4z >. the teftator have {nor children,all ; 


» _ 


An Analy ſis of the Fourth Part, decyphering the forms of Teſtaments, 


| 


j Simply , $ 4+ 
Is or 
Conditionally, $ s. 
” 1, Eſſence c 
thereof 3 as FIR nivg every | 
the naming | To a certain rite, y | which kind | 
of an Exe- | 2. of (5.7. or form of 
r, Gene-| vror, $2 From acerrtain time, | making an 
ralltoall) }o may be Execuror di- 
Teſta- | .ppointed vers things 
ments, $ niverſally, | are confi 
1.And of 43. or ($ 18.$. red: eſpec, 
theſe Particularly, ally concer- 
ſome do | ning the con- 
appercain dirionall af- 
ro the n the firſt degree, y | fignation of 
4 or ($ 19. an executor, 
| | In the 2. 3. Kc. theſe things 
4 _ exami- 
= . 
| Alone, ( j 4 | 
or $23. 
4 With others, F 
L 
* Appearanee there-Y' Cwitneſſes ; 
of, that is to ſay, due b 
| proof 3 which is 20 ©) S 21, 
be made Writing , 
os Teſtament , $ 23. | 
. I, 
2. - my hw Unſolemn Teſtament , $ 24 
ments, viz, : 1 ritten ament, $ 25. 
1 Unwritten Teſtament, $& 26, 


1. What it is, and what 


tion to be conditional. 
2. How many kinds of 
conditions there be, 
3. What is the effeft of 
4 condition, $ 6, 
4-Whether every peſſible 
condition ought to be obſer- 
ved preciſely, $ 7. 
gs. Whether the condition 
be accounted for accompli- 
| ſhed, when it doth not ftand 
by the Executor or Legata- 
ry wherefore the ſame. is 
not accompliſhe 


[= do =P the diſpoſi- 
Concer- 


d,y8. 

6.Whether he that is Ex 
ecutor, or to whom any Le- 
£acy is bequeathed conditi- 
onally, may in the mean 
time, whiles the condition 
dependeth, be admined to 
the Executorſhip, or obtain 
| the Legacy by entring int? 

to perform the con- 
dition, or elſe to make re« 
ftitution, 5 9. 
| 7-Whether it be ſufficient 
that the condition was once 

accompliſhed , though the 
ſame do not continue, $ 10. 

8. Howfar my condi- 
tions, whereby the liber 
of 'making Teſtament s 
bindred, be lawfull or un- 
 Laxfull, $ 11, 

9. How far thiſe condi- 
tions are lawſull or unlaw- 


full, whereby the liberty of 
marriage is hindred, $ 1 F 

Io. How fay thoſe condi. 
tions are Liwfull, which do 
probibit alienation, $ 13. 

11. Within what time 
- the condition may or ought 
| to be performed, no certain 
time being limited by the 
Will, $ 14. 

12. Of the underſtanding 
of this condition, If he dic 
without iſſue, $ 15. 

13. What order is to he 
taken concerning the admi- 
niſtration of the goods of the 


] deceaſed, whiles the condi- 


tion of the Executorſhi 
dependeth unaccompli wi 


LS 16, 


An Analyſis of the Fifth Part, ſhewing who may be 


txecutor, and'1s capable of a Legacy, 


© Whoſoever cannot ? 
make a Teſtament by 
reaſon of ſome crime 
by him committed , 
$ 2, 

| 


[ 


| A Baitard, $ 7- 


| 


Every perſon may 
te Executor, and ca- Of which perſors 
pable of a Legacy 35 Anunlawfull Col- \ ſome are not utterly 
certain perſons CX- | ledge, $9, incapable, bur in 
cepted, $ 1, viz. {ome calcs onely, 


An uncertain Per- 


FE PE we ed 


A” Recuſant con 
\vict, $ 13- 


YER cm 


The cfhice 
of an Execurtor 
reſtamentary is, 
firſt ro delibe- 
rate and reſolve 
cither to ac- 
cept or tO re- 


fuſe the Exe- « 


cutorſhip., 

t, Wherein 
for his better 
inſtcuRion , as» 
mongſt other 
things, (ut in $ 
34.) he is to 
conſider the c- 
fate of. 


An Analyſis of th 


e Sixth Part ; vis. of the Office 


of an Executor, 


C1, Whether it be of neceſſity that 
an Inventory be made, $ 6. 

2. What things are to be put imo 
the Inventory, $ 7. 

3+ Within what time the Inven- 
tory is to be made, 5 8. 

4. What form 4s to be obſerved in- 
making of the Inventory, $ 9» 

s, What are the benefits and ef- 

C fells of an Inventory, $ 10» 


I. Before whom the Teſtament is 
to be proved, $S 11. 

2, By whom, $ 12, 

3. When, $ 13. 

4. In what form, $ 14. 

-$, What fees are due in this bee 


half, $ 15. 


1. How far the Executoy is bound 
to pay debts and legacies, 16. 
2, Which debts are firſt to be diſ- 
charged, in caſe there be not 
ſufficient to pay all, $ 16+ 
3«How much is due for Mortuaries 


_ 


1.Hdw needfull it 35,5 17. ($18. 

2. To whom it ought to be made , 

3.When , $ 19. 

4« In what manner, $ 20. 

$5. What is the end and effed 
thereof, $ 21. 


7 CrHemuſt not doe any aR whichis proper 


the ſame, &c. 
ty or Humanity, as to difpoſe of the Te- 
ſtator's goods about the Funerals , to - 
feed his Cattell left they periſh, to 


to an Executor;as tO receive the Teſta-. 
ror's debrs, or to give Acquitrances for- 


Bur other as of Chari- 


keep his goods leſt they be ſtoln 3 theſe. 


| 
. Cauſe an In- 
"1. The Te- Et, Under- | H_ = be 
ſtato!z and rake the made z wherein 
therein c Executor- | theſe things are 
ſpecially ' ſhip, then | needfull ro be 
what goods ir doth be- | known: viz. 
and chat- long to his 
rels did be- .office to 
long unto 
him., and 
what Debts | 2, Procure the 
he did owe, + Will to be pro- 
and whe- ved ; wherein it 
ther he behoverh .the 
were Exe- *Executor to 
cutor and |. <$ know , 
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—__ to ias.s 
another, | 2, Which 3: Paydebts, le 
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igence an 
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executor, if niſter as Execu- 
3 Ovhingy 


may be done without dangers 


AnAnalyſis of the Laſt Part, ſhewing by what means 


Teſtaments or laſt Wills become void. 


1, The Teſtator is ſuch a perſon as cannot make a Teſtament, 


LC 


2. The things bequeathed are not deviſable, 
3- The form of thediſpofition is unlawfull. Sb 
4+ = Executor or Legatary is incapable of the Executorſhip, ors. 
{cy , 
$s. Of Fear, $2, 
6, Of Fraud, $3. 
| 7. Of Immoderate Flattery, $ 4, 
X 
_ —_ _ Tf the Executor, of 
. egata 
from rhe | 8. Of Errour: in which caſe we are to | vuality Wag ojigh 
beginning. qiſtinguiſh whether the errour dos 
is either reſ] vet the C_ 
void or ſubſtance ( of the thing bequea- 
voidable , quantity ('thed, $ 5, 
wholly or ; Rs quality 
in part, by | 9 Of Uncertainty: wherein ic is ma- 1. Execuror, or Legarary, $ 7, 8. 
reaſon teriall whether this uncertainty have 2, The thing bequeathed, $ 10. 
relation ro the C3. Date of the Teſtament, $ 11, 
i : x. Soletrmiry, 
to, Of ImperfeRion : which is cither in reſpeR of or $ 12, 
2, Will, 
iſed! 
11- The Teſtator hath no meaning to make his 4 —_ Y, [ : 
1 laſt Will 3 as when he, ſpeaketh | war" 4 0 $ 13+ 
I. A later Teſtament, $ 14. 
ef" © The þ Revoking p 
whole Te- the Teſtament made, $ 15, 15. 
ſtament z £ 3+ Cancelling , 
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5. Forbidding or hindering the Teſtator to make another Teſla. 
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$ I. Whether a Teſtament and laſt Will be both one thing, 
and of the manifold acceptance of the word Teſtament. 


1. No uſe of ſolemn Teſtaments bere in England. 

2, A Teſtament and laſt Will have divers Definitions. 

3. Teſtament taken generally and ſpecially. ' 

4. The generall ſignification of this word Teſtament, 

5. Teſtament, taken generally, doth not differ from a laſt Will, 

6. Loft Will s a generall word , comprehending all kinds both of loſt 
Wills and Teſftaments. 

7. ATeſftament, according tothe Definition thereof, is one kind of laſt 


Will, viz. wherein an Executor is named, 


and that there is no difference betwixt the one and the other, at 
leaſt here in England ; becauſe we (1) haveno neceſſary uſe ® of | 
, . © Trad, de rep. Ang. 
thoſe ſolemn Teſtaments, in the making whereof the preſence of ſe- 1.3.cap. 7. Lindwood 
ven Witneſſes, together with the obſervation of many moe ceremo- in c, ſtatutum, ver. 
nies, is neceſſarily requiſite by the Civill Law *. robaris.Tir.de Teſt, 
On the contrary, it ſeemeth that they are not both one, partly be- ; 3. (EVR. cOn- 
, - ; 7 : ſtir. Cant. BraR. de 
cauſe they have divers names, which doth import diverſity of things © 3 legibus & conſueru- 
eſpecially becauſe (2) they have different definitions : for it is recei- dinibus Angliz,lib.2, 
ved for an infallible Axiome, that the definitions being different, the ny pr 
things defined are diverſe 4, As for the former reaſon, it may be pine 06. Toe 
, - - Legum Ecclelt- 
thus anſwered ; that albeit our Teftaments be unſolemn ; yet it doth aft, Angl. Tir. de tc- 


TE ; ſta. c, 2, Peckius in 
Cs = de reg. jur. 6, * L, Hac conſultifſima. C. de Teſta, $ ſed cum paulatim. Inſtir. de 
Teſt, ordia, & infr, cad. part. $'g. © L. fi idems C. de Codicil, © Evcrar, & Olden. loco a definitione. 


B 


T' may ſeem that a Teſtament and a laſt Will be both one thing, 


not 


2 What a Teſtaxzent or laſt Will is. Part I, 
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not follow that therefore we have no Teſtaments, or that our Teſta- 
ments are therefore meer laſt Wills. For an unfolemn Teftament is 
, a Teſtament, and that properly or in ſtrict interpretation, as hereaf- 
ter ſhall be confirmed, when we ſhall ſpeak of unſolemm Tefta- 
* Infr.ead, part. $ 10. ments *, And fo the conclution. ſeemeth rather neceſſary then pro- 
bable, that a Tceftament'and a laſt WIN are not both one, but dif- 
ferent, Notwithſtanding, this concluſion is not fimply or perpetu- 
ally true, for in ſome reſpe&s they are both one, though in other re- 
ſpects they differ. 

Underſtand therefore,that ( 3) a Teftament may be taken two manner 
fBar.in 1.1; c. de ſa- Of waies 3 largely, and firialy f. It is ſaid (4) to be taken largely or ge- 
croſan&. Eccleſiaft. nerally, when the fignitication of the bare name or word Teltament 
Col. pen. _ in L. (which in Latine is Teftamentum) is had in conſideration 8, This 
4x = :14, Word Teſtamentum is as much as Teftatio mentis Þ, that is to ſay, a 
3. f, de Teſta. tcltifying or witneſſing of the mind. So writeth the worthy Empe- 
d Lib.2 inflit, Tir. de xour Fuftinian, after Swlpitins i, Which deduction others (without 
rm - 4. gp" cauſe I confeſſe, yet not without (coffs) do ſharply reprehend k, Ag 
Teſt.ord ex.j.par,n.z, though, forſooth, Juſtinian or Swlpitins had contended to deliver the 
t Nempe Aul.Gel. & very Etymology of the word Teltament, and not a certain Allufion 
Lau. Valla, acerrimus rather of the voice onely !, When this (5) word Teſtament is uttered 
_ — in this generall ſenſe, it differeth not from a laſt Will® 3 and any 
ins. libero ore de- laſt Will, be it a Codici!l, or other kind, may be ſo termed a Te- 
rident : illel. 6.c.12. ſtament, that is to ſay, a teſtifying or declaring of the mind "®. And 
huc lib. eleg. 6. cap. 3. hence it is that not onely in our fpeech, but in our writings aKo, we 


ol (vr Suge) non uſe the terms of Teftament and tft Will indifferently , or one for ano- 


mentum, I menre , ther. op þ 
quamcalceamentum, It is taken ſtritly, when it is accepted according to that definition 
quam falſamentum, jnyented by Vipianus 9, hereafter enſning P ; and being taken in that 


— ornamentuin, (ne, it differeth'from a laſt Will, yet not es oppoſite thereunto, 


1 [ta enim conantur but as the ſpecialldiffereth from the generall ©; for every Teſtament is 
hanc noram excuſa- a laſt Will, but every laſt Will is not a Teſtament, To ſpeak more 
re Alciatus in L. plainly, thus they "differ. A'(6) laſt Will is a generall word, and 


> _— - = agreeth toevery ſeyerall kind of laſt Will or Teſtament || ; but a Telia- 
d- reſt.ex.j. part.n.2. ment (9) Pro ly underſtood, is one kind of laſt will, cven that where- 


Inter Erymologiam in Executor is named, For by the naming of an Executor it diffe- 
vero & alluſionew xech from the ret *, 

hoc intereſt, quod il- | 

la in verbt vericate | 

radicata rem ipſam potius quam vocem interpretatur, Tſta nuda quadam vacabuli fimilitudine contenta, 
vocem magis quaim rem referr, Olden, & Fverard. loco ab Erymolog, ® Bar, mL. j. C. de fa. fan. eccl, 
col. pen. Bal. in L, emne verhun,/C.-Com. de leg. & Lindw. in.c. ſtarurum.verb. ult,vol, de teft. 1, 3. Pro- 
vincial. conſtit. Cant. - * Glofſ. wh. 9. de gonſtit. Pecu, C, Par. Bal, & Lindw. ubi ſupr. ® L, j. ﬀ. de Te- 
ſtzm. P $ Prox, 4 DD, poſt. gloſ. in d. L. j. i. de Teſtam. * DD. ubi ſupr. || Man. tir, de conjett. ulc. 
vol. 1, 1. tir. 5. ubi rradir quinque ſpecies ulr. vol. quarum 2 eft Teſtamentum. Simo de Prer, de interp.ult, 
vol, |. 2, dub. j. ſol. 9. & Phil. Franc, in Rub, de teft, lib, 6. qui locis praditis alias inſuper ſpecies referunt, 
TInfr,S n. 19. 
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II 


$ IT. The Definition of a Teftament, 


1. What aTeſtament is, 
2. The definition of a Teftament nnworthily reprebended. 


Teſtament (1) is defined after thismanner : Teffamemtam eft 19- 
A luntatis noftre juſta ſententia, de ed quod quis poſt mortem ſeam fieri | 
voluit*, A Teſtament is a jult ſentence of our Will, touching that we * £3. de Teſt. if. 
would have done after our death, > Accurſ, & Paul. de 
Some (2) there be, who do cenſure this excellent definition to be de- ym fin 
fetive Þ, though umworthily © 3 (but nothing can content a cuxious onem, mens pak 
head:) whoſe errour is deteQted, and the definition ſuſtained, in the ex. Riflimam, nemini !:. 


pokition following d, cere in controver ſham 
revocare, refert Mi. 


chacl Grafl.Theſaur, 
brief Ge ; do 3 OP» $ Teſtam, 
$ III. A bnet expoſition of the former Definition. © In $prox.n; 19, 
1, Definitions dangerons in Law, 
2, The cauſe of this danger. 
3. It is rare if the definition be ſo juſt that it cannot be overthrown, 
4. A juſt or perfeti definition profitable to many purpoſes, 
5. The occaſion of this expoſition. 
6. Juſt, hath divers fignifications, 
7. Juſt, oppoſed to that which is wicked, 
8. The Teſtator may not command any thing againſt juſtice or e« 
ity, &c, 
9. Juſt, taken for full or perfet, 
10. The Teftament muſt not be unperfe(, 
11. Imperfeftion teftamentary twofold, 
12, Teſtament unperfe(t in reſpeQt of ſolemnity. 
13. What ſolemnities be requiſite in making of Teſtaments, 
14. Teſtament unperfed in reſpet of will, 
15. Whether the Teſtament being unperfed in reſped of will be void, 
16, A farther meaning, by the word Jult being taken for perfeh, 
17. Every perfett will is not a perfelt Teſtament. 
18, Their errour detefied who reprebend this definition. 
19. What maketh a Teftament to differ from other kinds of laſt wills, 
20. Of the manifold ſignifications of this word Sentence, 
21. Teſtaments ought tobe made with deliberation. 
22, Sncb as have not the uſe of reaſon cannot make a Teſtament, 
23. Unadviſed ſpeeches make not a Teſtament. 
24. How it may be proved that the Teſtator hadanimum teſtandi, * 
25, Boaſting words do not diſpoſe. 
26, Two kinds of judicial ſentences, Interlocutory and Dithnitive. 
27. Contrary effels of theſe two ſentences, 
28, Teftaments compared ſometimes to an Interlocutory ſentence 3 


ſometimes ts a Diffinitive, 
B 2 29, The 
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What a Teſtament or laft Will is. | Part I. 


29. The Will of the T eftator, the governour of the Teſtament. 
30. The meaning of the Teſtator is #0 be ſought diligently, and kept 


faithfully. 
31. Meaning to —_ before words. 
32, Fear and fraud make void the Teſtament. 


33. The Teftator maſt be ſui juris. 

34. The Teſtament not to be referred to another man's will, 
35. How a Teftament doth differ from other ſentences. 

36, The Teſtament is of no force untill the Teſtator be dead, 


*L, omnis diffinitio hh m— (1) are ſaid to be dangerous in law *: the cauſe (2) may 


dereg.in ff,ubiAccur. be attributed to the multitude of different caſesÞ,the penury of apt 


_ wn words* , the weakneſle of ourunderſtanding 4, and the contrariety of 


ſumendam puravit, opinions *. For haply among(i ſuch abundant variety of things, 
Scd probabilior mihi either we cannot diſcern the true eſſence thereof f, or we do not aptly 
viderur Cagnoli & 1.1; what we conceive 8; or elſe theſe perils being palt, at leaſt in 


Siorum opens 29> our own opinions, yetare we (till ſubjeQ to the rigorous examination 


definitione proprie & of all ſorts of men, and muſt abide the doubtful verdict of the ſharpeſt 
dialeRice ſumpra. wits, and endure the dreadfull ſentence of the deepelt judgments *, And 


oc an (3) it is rare | ifat the laſt, after long and ſuperltitious revolution,one 
© L.4. de przf, ver,f. Man, at leaſt among ſo many ſubtile heads, and captious conceits, do 


«L. 2, C. de ver. ju. not eſpy ſome defe& or exceſſein the definition , whereby the ſame 
Macagnan. de com- ray be ſubverted kl, Which thing if it come to paſſe, then,like as 
—_ Opin. 10 PI1:- when the Captain is ſlain, the ſouldiers arc in danger to be diſcomtited 3 
*C.quiadiverfitatem, Or as the foundation being ruinous, the building is,in peril! of falling z 
in prin. de concef. {o the definition being overthrown, all the arguments drawn from 
przben. extr, thence, and whatſoever elſe dependeth thereupon, is in perill to be 


F . _— 
Snag ny by overturned 1, No marvell then if definitions be reported to be dan- 


mum- Dec. Cagnol. gErous. | | AP. 
& alii in d. L, om- But if, contrary to the common courſe, the definition be fo juſt, (o 


ris diffinitio, perfec, that it cannot be juſtly reproved ®, this (4) definition, belides 


£ "I. , gy. + 

_—_— JT that it is not perilous, it is ſo profitable, and ſo neceflary, that from 
bula. 1. 4. de prz- thence, as from the root and fountain, every diſcourſe ought to take 
ſcrip. ver. F. 

» oY 1.5 j. ff, de dolo, DD. in Ru, Sol. matr. f. Sane ut mirum fir videre, & 1bi, & paſſim alibi, quo- 
modo pugnant inter ſe homines doGtiſſhmi in definiendis rebus. * Quod autem fic ſcribitur, (Yarum 
eſt, &c,) in d, , omnis diffinitio,fic legirur 3 Budeo, (Rarum eſt:) quz leRio facilius ſuaderi poreſt, quum 
alias maneat ſermo ſubobſcurus, * Manric. de conjett. ulrt, vol. lib. 1. tit. 4. in fin. ' Quod f definiti- 
onem pro regula intelligendam ſentias cum Accurſio, unde quaſo illa magna periclitatio ſubverſionis ? Eſto 
enim tor quaſi milires occidi quor patiatur except. regula. Art horum dux interim (nempe ipſa regula) non 
jdeo proſternitur,immo firmat exceptio regula in non eXcepris: ira ut probe contra ſeipſum hac fimilitu- 
dine fretus diſputat Accurſius, dum admoneat ut quiſque ſter firmus regulz, velut Bononienfi Carorio, licer 
aliquj capiantur de ejus cuſtodibus : Er fic licet aliqui caſus A regula ſubtrahantur, reſpondeatur ( inquit) hoc 
eſle ſpeciale, & fic regula erir firma in nonexcepris. Hzc ille in glofl. in d. 1, omnis diffinitio« Quod nihil 
aliud eſt quam fi dixiflſer, - regula 1zdi quidem poreſt, ſubverri non poteſt. Quare quum definitio de qua 
hic agitur adeo fir ſubje&a periculo, ut omnino ſubverti poſſit, cerre non magiveric regula, quam illud 
neſcio quod Carotium Bononienſe eſt definitio. ® Nempe quod fingulos complexa caſus converratur cum 
definito, Id quod vel neceſſarium efle ad conftiruendam legirimam definitionem contendit acriter Cagnolus, 
contra communenm, immo negans contrariam efſe communem, in d, L, cmnis cithnicio, 


his 


y . 
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Part TI. What a Teſtament or laſt Will is. 5 


his beginning ® 3 the rather, for that thereby (amongſt many other be- * Cic. lib. 1. ofhc, 
nefits iſſuing from the definition ®, the whole nature or ſubſtance of the 9994 ramen Cagno- 


[ ' i lus intelligir de dcft- 
thing defined ( which otherwiſe, for the abundance of the matter a eniad, rr 


thereto belonging, may ſeem infinite) is plainly declared, and that in Rei. Cujus &1 vera 
few words P. fir opinio, & nos id 
Now therefore (5 )leſt this notable and moſt abſolute definition of \P\9 obſervavimus, 


: , : . dum quid & quotu=» 
a Teſtament above delivered, not being rightly underſiood , might ir f hzc ah. re. 


ſeem either more dangerous or lefſe commodious then it deſerveth 3 I ftamencum ſuperius 
thought it expedient to adde this Expoſition following, tradidimus. 


Firſt, whereas a Teſtament is defined to be a Fuſt Sentence 4, we are wi. dS. e © 
to conſider that this (6) word Faſt hath divers fignitications in the Law. gefinitione deducun- 


Sometimes (7) it is oppoſed to that which is wicked, or repugnant to ju- tur, quarum qua-ra 
ſice,cquity,and to good and wholeſome manners *. Being taken ($} in ſie vis & uritit.'s, C0- 


this ſenſe, it giveth us to underſtand, that the Teſtator cannot com- _ - > nmr 


mand any thing that is wicked, or againſt juſtice, piety, equity, ho- co a defivitione. 
neſty, &c||. For things unlawtull are alſo reputed impoſſible : and * 61ofl. & DD. maxi- 
therefore it the Teſtator ſhould command any ſuch thing in his Telta- B< ©2879). in d. L. 


. X mnis difftnirio, Eves 
ment, the ſame were not to be obſerved *. As if he ſhould will any ;, 4 way ey 


man to be murthered z for this is againſt the Law of God *: or it he one. 
ſhould command his body to be caſt into the River z for this is againſt * Quam Alciarus 


humanity * : or it he ſhould command his goods to be burned for —_— gp montds 5a 
this is againſt policy Y ; or it he ſhould command any ridiculous a, or , < 5 ovary wk 


prejudiciall onely to his own credit and dignity 3 as it he ſhould will his rolus in L. j de refta, 
buriall or funerals to be ſolemnized with May-games, or morrice- ff. immo perfectiſi- 
dances for this were to manitelt his folly, or atflealt to make quettion 5 3 Net 1h Commrie 


: . .; fiamievocandam,di. 
whether he were of ſound mind and memory *. In theſe and the like © G1a9, mp ky © 


caſes the Executor, in not performing the commandments or requelts * Summa Hoſten. 


of the Teliator, is not onely holden excuſed, but is highly com- tit de eſta. $ quid 
mended 2, wp in Ruv. de 

Furthermore(s) this word Juſt is ſometimes taken for fal or perfed®. IL. Nemo de leg..L. 
So we ſay, when a woman hath gone her full time with child, ( which filius de cond. in{t.ff, 


is commonly nine months ©, ) that ſhe hath gone her juſt time. So _ L. 3. __ 
we uſe to ay juſt age, for full and perfet age 3 and ſo, juſt weight, 7: 3 *< Keduit, 11 L, 
) : juita: ff, de verb. fig. 
juſt meaſure, juſt number 4 , for tull and perfe& weight, mealure, num- oj, 888. 

ber *®. The (10) word Fault, being thus underſtood, that is to ſay, tor * L.condiriones.L.fili- 
full and perfeR, all teftamentary defeRs and imperfections are there- vs de cond. initir. ti, 


by excluded. Wherefore the Tettament ought to be tull, compleat and CS 


perfeR z otherwiſe being an unperte& Teltament, it is ſaid to be no Tc- Rehuft, in d. L. juſta. 
ftament f, v Exod. C. 2», 

zQuidam.ft.de cond, 
inſtir, Sichar. in Rub, deteſta, n. 2. C. y Expedir enim Reip,ne quis re ſua male utatur. $ ſed & major, 
mmftic, De his qui ſui vel al. jur, * D. L. quidam. & L. condir. el. 1. & 2.ft. de cond. inſt. Sichard. in d. Rub, 
de reſta, C.« attrenſ. in L. Non oporret.C. de his quibus ut indig. * U. L, quidam. & ibi Ang. Paul. de caſtr. 
& alii, & vidzas etiam Manic, de ConjeR. ulr. vol. li. 2. tit. s. n.9. * Ear. ind. L.1. tf, de refta. Si- 
chard. in Rub. de teſta. C. Covar. in Rub. de teſta. exr. prim. part. * Tiraquel, in Reb. L. ft unquain. C, 
de-revoc, donan. verb. ſuſceperir.ubi non minuseleganter quam diligenter docer quamdiu mulier uterum 
ferre valcat. * L, Filius familias. de leg. 3.f. Rebuff. in L. juſta. de verb, fig. * Covar. in Rub. de teſt, 
EXT, pri. par”. n 4, cju(d, farinz eſt quod ibi dicitur, Juſtus exercitus, juſta claſſis, juſta pugna, juſtz ſta- 
riones, juſtum volumen, juſtus error,&c, Adde quod (cribit Minfing, in Rub. L.deteſta.lib.z, nſticu, jur, 
Civi!, * S Ex eo, inftir. Quibus mod, teſt, infir, 

B 3 The 


pn, & 


Oo O— 


E — - _—-- 
F 
po— Dames. -— <m—ot 
- ———a » we" 4.2? Ye ene es mann 
_— . . et ES NT. 


 — —__ — 


£6 irhat a Teflement or laſt Will #. Part I. 


The (11 ) Teſtament is ſaid to be imperfeQ in two reſpeRs,viz.in re- 
* Bar. & alii in 1. hac ſpe of Solemmny, and inreſpet of V7 or meaning 8, The = ) Tefta- 
conſulrifſima. $ EX ment is imperfc& in reſpe of ſolemnity, wherein ſome oft 1 Legall 
imperfe&o. C, de it ,vavifires, neceMary in the making of a Teſtament, be wanting". Here- 
ſta, Foer, dec. 24% on divers writers have interpreted the word Fuſt in this definition 
> Feed. 0 8 Gonify Solemn i, that is to ſay, furniſhed with ſuch due rites and for- 
imperſc&o, to Hgnuy ) . , he ſuperfl {ol 
t \ jplus in tit, de te- malities as the law requireth, Howbeit (13) all the fupertiuous lolem- 
tr. ordin. inft«n- 29+ qjcjes of the Civill law ate vaniſhed out of the Kingdome of Eng- 
Ninſ. cod, nu. $: 5 1... Onely thoſe ſoleronities remain which be Juris Gentinm &, 
_ = - vided being the common law to all nations through the world, ought 
| Infr, ead, part- $ 9+ to take place, and is to be obſerved, wnleſſe by the particular laws of 
{ome nations or countries, written or cuſtomary, ſome other proviſion 
i - m be eſtabliſhed or practiſed 1. So that with us it is ſufficient, to the ct- 
am jus gentium V . : , 
omnibus eſt commu- fe of executing the Teſtament, that the will and mind of the Teſtator 
ne, & per totumn ter- 4g appear by two ſufficient witneſſes ® ; Saving where lands, tene- 
rarum orbem_ et ments and hereditamnents arc deviſed 3 for then the folemnity of wri- 
ine ct provi ting is alſo neceſſary, and that to be done in thelite-rime of the Teſta- 
Gm vel jure ſcripts, tor ®, The (14) Teltament is aid to be imperfectin reſpeR of will, 
vel ſtauto, vel conſu- hich the Teftator hath begun, but cannot tiniſh as he would 9, It 
erudine. Zal. in Qs 14 Exe (15) whiles the Teſtator is in making his will,and whiles he 
Jus civile, ff. de inſt, . farth hat preſent, cither by adding or 
& jnre,n 26. yet intendeth to proceed farther at that p , r by adding © 
" Lindw.in ſtaturom. diminiſhing any thing to or from his Teftament, or by altering any 
verh.proba de reſta. thing therein, (as commonly men do uſe to put in, put out, and change 
I. 3 provincial con- many things before they make an end P, ) he be ſuddenly firicken 
> ow 3 an. 32. With ſickneſſe, inſanity of mind, or other impediment, whereby he can- 
c. p:im. © not then finiſh or perfe@ the fame as he would, and ſo die: this his 
* Bir Sichard, & ii Teftament , being imperfe@ in reſpe&t of will, is therefore void , 
m L pony nan" v4 even touching that which was done , which he did intend then to 
9s CR Gqui alter, before he had made an end 4 3 by reaſon of the defect of the Te- 
ia. eod. tt. L. ſn- ſtator's conſent, without which the Teſtament is not of any value *, 
riof, C. qui teſts. fac. Neyertheleffe, not every Teltament which is termed imperfect in re- 
ou Clar. & teſtam ſpe of will,is by and by wholly ofno force : for in many caſcs,yea and 
q = fin. ' for the moſt part, ſuch Teſtaments are effeQtuall for ſo much as is al- 
4 D. 1. fiis qui. & L. ready done, as elſewhere more abundantly is confirmed ||. 
furioſ.Jal.8 4 There is yet (16) alfo a farther Myſtery or ſecret —_— 
Sr de In. x this word Fuſt , in that it doth fignific full or perfe&, which mea- 
© Sichard. in d. 1» ning is this: That the Teſtament ought to be compleat not onely 
hac conſulriffim. jn reſpe& of ſolemnity, and of will, as is aforeſaid 3 but alſo that it 
$ ex imperſe&o, de ought to be perfect in this reſpe& eſpecially, that there be no want 
ab 2.6% of any thing which is neceſſary to the conſtitution and denomination 
: "ny K:/ ; 4c reſts, Of a Teſtament *. For if (17) it docontain onely a perfect declarati- 
F Vigtius '% Min- on of the Teſtator*s will, and want that which is requilite to make 
ſing. in rir.de reſt. or- a Teſtament, it may well be termed a perfect will, for a Codicill, a 
din, in princ.Alciatus x 6pacy. a gift in reſpeR of death, &c. (they are all perfect in their 


Is Le © Cove = kind ” ; ) but it cannot be termed a Teltament, much leſs a perfeQ 


. de reſt. extr, . R p 
, wy FN caftr, in d. L.j.de teft.ff. Nec ideo muſca dicitur imperfe&tum animal quod fir minor Elephante, 


;1quir Covar. in Rub, de teſt, extr, j, part, n« 3. Bar.in d.L, j.de reſt, ff, Minſing. in d, tir, de teſta. ord, 
b 
Telta- 


ow 4 AS. 4.4 


Part I. IWhat a Teſtament and laſt Will is. - 


Tefiament, This (18) ſingular ſenſe and -fignification of the word 
Juſt , becauſe ſome interpreters did not perfectly apprehend, they did 


 xeprehend the dcfnition, as not perfe, nor convertible with a Teſta- 


ment 3 that is to ſay, not agreeable to a Teſtament alone, but com- 

mon to every kind of laſt will* : for that they alſo were perfe& * Accurſ, & Pau), de 
every of them in their ſeveral kinds 9, Wherein nevertheleſs they caſtr.ind.L.j.de tet, 
were deceived, for the perteQion that is here meant, is an ab- —_ PORE 
ſolute perfection , ſuch as none other laſt will hath but one!y a Te- L, prim, NCI 
ſtament, even that perfe@ion that giveth both name and nature to 

a Teſtament *, So that the defe& was not in the definition, but in their * Par, ( omnium Le- 
underſtanding. To conclude therefore, this perfeQion eſpecially be- 8/ftzrun: facillime 
ing here underftood by this word ft , which is proper and peculiar princeps ) Bald. An- 


TT p : . 7 . [ L r " ' 
to a Teſtament, the definition remaineth irreprehenſible, and is agree- at. 1. de eſt. Por: 


able to a Teſtament onely ; excluding both Codicil, Legacy, pift cus Viz! us, Mining. 
in regard of death, and every other kind of laſt will *, having every Juſt. v% tefla. ordi. 
thing, and wanting nothing, which appertaineth to the eſſence of a Te. Y*% 4 fuccel. crea, 


b L. j. in prin, n. 25, 
ſtament ®. * Lar.ind, L.prim.de 


Now (19) if you will ask me what kind of perfeRion,or what ſpecial] reſta. f, v plus & 
thing this is, without the which the will how perte& ſoever otherwiſe Minfing. in d. tir. de 


is no Teſtament, I have told it before ©, It is the naming or ap- wn _ « _ 
. . P . p « . ' \u Y,C e _ 
pointment of an Executor 4, (who in the civill law is called Heres *, (a. ex: part prin, 


heir.) This is faid to be the foundation, the ſubſtance, the head f, * Marvic. de cor.jc &, 
and is indeed the true formall cauſe of the Teſtament 8, without which 17-9! 1.1 tit. 4 n.10, 
a will is no proper Teſtament *®, and by the which oncly the will is _ FR ——_ 
made a Teftament i, = wb a dy 
Sentence, This word (20)ſentence is a generall word,and hath many exrr v.14.3.% 4 ſup. 
lignitications, It is ſometimes taken for a ſhort pithy ſaying of a grave 5 1-17 fn- 


or wiſe man *, It is ſometimes taken for a decree pronounced by the bs orga . 


Judge |, and in other places it is otherwiſe taken ®. - It is taken pri. de vulg. & pup. 
in this place for an adviſed purpoſe, or deſtination of the Teſtator's ſub L. Haredes pa- 
mind ®, which purpoſe or acſtination of mind being reduced into act 1 de teft. L. quod 


, . Pp . _ as” —_ rf manus de. Cod 
( otherwiſe retained within the compals of ſole cogitation, it is no of Coe be fifrns. 


Telitament, but an abortive will 9, ) is termed a ſentence by a certain de Legs. Bratton de 
excellency P : becauſe in (21) our teftaments, we ſhould ſhew our (elves leg. & conſuer. Ang, 


wiſe and juſt ; repreſenting as It were the pezlor, , lib, 2.c.25,Erooke A- 
both wi jult 3 rep B p*rlons of grave men, bridge. tir. reſt.n.20. 


Plowd. in caſu inter Greisbrook & Fox, & plenius infr. Fart, 4.% 2. * D. $ ante.inſt, de deleg Hidd-n de 
refor.leg, ecclefiaſt. Ang|.Dott & Stud. |. 2.c.11. trac, de repub. Angl.1. 3. cg. ita ut Executor teſta- 
mentarius, jure quo nos utimur, non tan re quam nomin<diert ab eo quem jus civile nuncvpar hzredem. 
infr.6,part.fD.$ ante.inſt,de vielega. * Weſen.re parc.tir.de teſt, ff, * L.quod per marius.ff, de Codicil 4rocke 
Abxidg, tir.teſta,n.20,Plowdcn in caſu inter Grve book & Fox,fol.2956, Haddon ubi ſupr. * Vide infr. part 4. 
$ 1,2, * Cujus generis ſunt ſententie Ciceron:.,, Prov Poia Salomoais, & aliorum hominum, con. Philo» 
phorum, tum Theologorum,ditta memorabilia, Paul, de caſtr. Lancel, Doc. in L, j. de tefta, * Ve- 
luti pro opinione, pro perſuaſione. Coratius de com, opin. in princ, Diionar. Calepin. verh, Seen a, 
Quandoque ſumitur pro poena 4 jure inflicta. France. inc. fin. de conſti. 6, in fin, * Jufta ſentertia qu'd 
ſiznificer,breviſſme & elegantifſime (ur ſemper ſoler | zquiſſimus ilfe juris interpres Johannes O'dendorpius, 
Hoc eſt,(inquit) vera ac omnibus modis abſolura animi deſtinatio,quam fad alias in vita deliberationes con» 
feras longe excellir omnes. De ation, clafl. 5. 1n princ. ® Bald. in L.quidam cum fil:ofa. ff. de heicd, 
nſtic,Tra&.de Conjeturar.menre.teſt, def,ſol.1g.n, 5. ub1 referr cam eſſe voluntatem abortivam quz ccn- 
fiſtir in intentione,& non etiam in diſpoſitione. Quod forraſle fuit in cauſa, quod Anglus quidam vertendo 
dittam definitionem a latino idiomare in vulgare noſtrum tic tranſtalit ; Juſtam ſentenriam, A true decls- 
ration, Termes of Law. Ver». Teſtament, ? Covar, in Rub, de teſt, ext, j. part. n- 4; 
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: inly -ifall the actions of this life ough 
AE i wer Þ ag conſtancy; it nothing ought to be 
6 OF. PPTOPa fideration, and due premeditation 4 : 
attempted without carcfull con? 1 DE Eo rs 4, 
how much more ought the laſt a ot our lite, d laſt wits 
. . : ty.*, even our teltaments and la 5 
Rd is He ith delibergion, tebned with leretion. and, bullded 
CO RMnſe2 Fe wy way ind conſtant determination || ? without the which it hath 
- 22 quod Ten Mehr Gabe woo favour of a Teſtament nor is able to _ or : Te- 
vi facimus dic! a » . : he form O aw *© * 

n ſhall be tried or proved in t 
edule moon _ 1m teſtament is a ſentence, we may note divers things. 
ti,&fi quiddiſpliceat, & th S 22) ſuch perſons as have not the ule of reaſon or underſtan- 
_ w _ d folks or. idiots, are juſtly excluded from making of 
mendandi remedia ding, as mad folks or 1di being full of folly, their deeds mult needs 
& formulz: verum teftaments: for their devices being fi being ſcaſeleſs , their words 
quod in cauſam mor- 4, : 1 of diſcretion 3 and their wits be ng ? wh 
the deſtinamon, 30K terly unworthy the name of a ſentence : howſoever ſometimes, 
proponimus, ut poſt are utterly hen by cunnin they may ſcem to ſpeak wiſely , 
hanc _ _— m_ by =—_ or x on the — Sa. be of pertet mind and memory, 
murar1 vciimu , cOn 9 - : R d1 r incidently 
ub ſupra. ſpeak any thing either unadviſedly © 
* Conſul Soci.Jun = if _ phe is in neeled health, be demanded who ſhall 
conſ 179.vol.2. Hor- AS It. a man 1 his goods after his death, ( which queſtion 
ro.corl.5. vol. Hye- be his Executor, Or have g ue ) he fouckwith- nam me 
ro, Franc. in L-quic- js very common amongſt 199=" his goods after his death 3 
quid de reg. jur, ff, perſon, to whom he faith he will leave his g( ter 1 
Ar: oe OY to be taken for a teſtament or laſt will, neither is that per- 
$55,345 &6, this Is not to itted E tor, nor to have his goods 7; unleſs 
* Ja\. & Dec. in L. ſon named tobe admitted Executor, badeuates de wat 
furicfh, C. de reſta. it he (24) proved,that the teſtator,at the timewh r © EY 
contra Jo. Andr. Pa- 4 imum Teftandi, that is to ſay, a mind or purpo 
hos. > OE b ake his teſtament or laſt will, Which mind and purpoſe 
noſtram de conſue- thereby tom by ci {tances *,(for words alone are not ſufficient 3: ) 
tud. ext. cum rewpe- muſt be proved by circumltanc CirGelonfly to the making of his laſt 
rament, tamen,utm* 15 that he framed or ſettled himſelf ſeriouſly h hich were pre- 
fra2. part. $4 1 being then perhaps very fick, or required them whi P 
y L, Lucius.L,Divus, ( , bear witneſle of his will », &c. Otherwiſe, even as the opinion 
—— delivered privately, or extrajudicially, touching 
ne.inſtir.de mil.reſta. of a Judge, being cllvered Pri mote f that which is likely to en- 
Soc, Jun. conble179- the everit of any ſult, is but a prediQtion © a aw Ao + 
vol. 2. quod videas (1c, and not the ſentenceit ſelf, or final] judgement whereby the con 
veli: & perlegas di» © ſy is decided ©; (which ſentence ought to bepronounced judici- 
*Menoc.de ArbJjud- ally after duc exartiietion ofthe cauſe 4: 5 So when the Tefiator dork 
* Menoc.de Arb.jud. ally,after due examifiion of the c Mn ban LAY 
caſu 496.uvi copiole grely forctell, whom afterwards, or at ſome © a ingyy 
reſponder,quz&quor 1 8 his execteor; Ar to leavehis goods unto, this is buta fignifi- 
conjecturz ſufficianr. : fa fi ftixe'a and ſv vot the Teſtament it (elf, wherein 15 rC- 
, A go ————— and perf" | eſfat f, (25) Much leſſeis that to be taken 

nſtir, » Mil, Fer, . k » is 
Horroman. conſ. 5. fo, . Teſtament, when, Sian raſhly, boaſtingly,or jeltingly, affir- 
"woos th that he will make this or that man his Executor, when he hath no 
 Glofſ, & DD. ind, MEA, |, neither at that time, nor any other time, to make him 
L. Divus, Menoch. in Meaning at all, pa > "wk ſent of mind, the Teſta- 
d. cal 496. & plenius Executors.- For without meaning, or conſen = D tn 
infra part.7-S 13. ment is altogether without life 3 and is no more a Teſtament, then 
hs wn. 0p painted Lion is a Lion. 


ic. verb, ſentent, © Bar, & alii ind. L.ex ſtipulatione; Vantius Nullit. viz.ex defect. pro- 
Ds ran, ons o. *Hotroman.lib. 1.confil.s.Corne.conf.149.vol.2, 8 Alciat.parerg.lib.2, 
c.12,Pariſ.conſil, 1277 yol14n,40,41-Hyero, Franc,in L.quicquid de reg.jur.ff,n.3. Thirdly 

' ”, 


q Cic. libs I, offic. 


Part , 


Thirdly, by this that a Teſtament is termed a ſentence, there is a far- 
ther conſideration offered to our underſtanding, in reſpett of the analogy 
betwixt a judiciall ſentence anda Teſtament, Of Judiciall (26) ſenten- 
ces there be two ſorts the one interlocutory, the other definitive ®, An * Tir. de fent, & in. 
interlocutory ſentence is a decree given by the Judge, betwixt the be. *<11.0m.Jud.C, 
ginning and ending of the cauſe, touching ſome incident or emergent 
queltion i, A definitive ſentence is a finall decree, whereby the prin- i Specul. de fentent: 
cipall cauſe and controverſy is decided, in condemning or ablolving $ ſpecies. 
the party convented k, Theſe (27) two ſentences have theſe two con- * Specul. ubi ſupra, 
trary effets. The one of them, that is to ſay, the ſentence interlocy- 
tory, may be revoked at any time fo long as the principall cauſe de- 
pendeth undecided !, But the ſentence definitive cannot be revoked ®, 'L. quod.inftic. f.de 
The (28) Teſtament of any man,ſo long as he liveth,may be compared *"< _ C. Cutn cellan- 
to a ſentence interlocutory, For it may be revoked or altered at any time, a I = w 
and asoft as the Teſtator will , whiles he liveth, even untill the laſt C. de hes. . - 
breath® ; and of theſe the laſt will prevaileth 9. But after his death, *® L-judex,de re jud. 
it is compared to a ſentence definitive P; and as it cannot be revoked by equeſtions L.1. 
the dead man, fo ought it not to be revoked by any other, but obſer- 5 ne rr 
ved as a law 9, and executed as the ſentence of a Judge . And they fir , ubi rs ar 


are to be puniſhed that do hinder the execution of the ſame F. am limirat utramque 
conclufionem, 

" L.4. de Adimen.leg.f. c.Marthz. de celeb.miſl.ext. ® $ poſteriore.Inſtir. Quib.mod.teſt,infir, * D.c.Mar- 

the. 4 L.j.C.de ſacroſana.Ecclef. * Olden.de aQion. clail.s, in prin. + cStatut.deteſta.cant.c.ſtatuimus, 

cod.tit, |, provincial.conftitut,Kbor, 


What a Teftament or laſt Will is. 


It followeth in the definition (of our will) concerning this word will, 
It (29) is written, that the will or meaning ofthe Teltator is the Queen 
or Empreſſe of the Teſtament *, Becauſe the will doth rule and govern « $ichard. in Rub, de 
the Teſtament, enlarge and reſtrain the Teſtament, and in every re- teſta.C.n.2.in fin, 
ſpe&t moderate and dire& the ſame ?, and is indeed the very efficient * Lin conditionibus 
cauſe thereof *, The (30) will therefore and meaning of the Teſtator af egy any 
ought before all things to be ſought tor diligently 3 and being found, ge leg.j.Ff, i 
ought in any wile to be obſerved faithfully y. It ought to be ſought for * Welſenb. in tir. de 
as carneſtly as the hunter ſeeketh his game *; and (31) as to the ſacred **Ma-ft. 
anchor ought the Judge to cleave unto it, pondering not the words, © OO T0 Yak. 4, 
but the meaning of the Teſtator *®. For although no man be preſumed zpa1d. in L pen, de 
to think otherwiſe then he ſpeaketh ®, for the tongue is the utterer or neceſl.hared.inſtirur. 
interpreter of the heart © 3 yet cannot every man utter all that he thin- © Socin. Jun. conſ. 
keth, and therefore are his words ſubjeQ to his meaning. And as the Ay 1 om FR 
mind is before the voice, (tor we conceive before we ſpeak,) ſo is it of leg, + ow" 
greater power; for the voice is to the mind, as the ſervant is to his Lord 4, * L. Labeo, $ cate- 
Here I might produce many authorities and manifold examples for T—_ - IS F 
the confirmation of this point 3 which neverthelefſe I hold more hit to reds _— 
be handled elſewhere, after the ſtudious reader is better inſtructed in 4 p,L.Labeo, 
other materiall parts ofthis diſcourſe of more eaſy comprehenſion and 
digeltion: which method if I ſhould not obſerve, I might fall into 
Scylla or Charybdis, leading the reader into difficulty, or intodeſpair of 
attaining that which is propounded. For which caule it is excellently 


written by Jujtinian, $i ftatime rudem adbuc & infirmum animum ſt4i- 
C oft 


Fs 


What a Teſtament or laft Will ir. Pant 1. 


ofi multitudine ac varietate rerum oneraverimw,, horum alteram, aut de. 
ſertorem ſtudiorum efficiemus, aut cum magno labore ejus, ſepe etiam cum 
- difidentia, (que plerumque juvenes avertit,) ſerixs ad id perducemus, ad 
| quod leviore via dutins ſine magno labore, &- ſine ulla diffidentia, maturits 
[| Lib, O Inftir.tir.de perduci potwiſſet || p 
Juſt,& jure, $ 1. Wherc it is ſaid in the definition, of oxr will, the interpreters do ga- 
ther by this word ozr, that the Teſtator ought to enjoy all liberty and 
freedom in making of his will 3 that is to ſay, full power and ability 
+ Mantic.deconje&, © withſtand all- contradiQtion and countermand ®, And therefore 
ule. vol, lib. 1.tit. 3. (32) if the Teſtator be compelled by violence, or urged by threatnings, 
N.10. to make his Teſtament z the Teſtament being made by jult fear, is un- 
f L, 1.Quod me cau- effeQual f. Likewiſe if he be circumvented by fraud, the Teſtament 
ſa. L.fin. Siquis ali» Joſeth his force 8. For albeit honeſt and modeſt interceſſhon, or requeſt, 
| hs _ m__ is not prohibited 3 yet theſe fraudulent and malicious means, whereby 
Yr quis a- Many are ſecretly induced to make their Teltaments, are no leſs dete- 


liq. rettari prohib. f. ſtable then open force®, 
& infr.par.7, $3. 
b Olden.de Attion. claſl.$.in princ.& infr.part.1. 5 3+ 


Moreover by (33) occaſion of the aforeſaid words, onr will, the wri- 

' IL. qui in poteſtate. ters do colle that the Teſtator muſt be ſui juri, that is to ſay , a free 

ff. de teſta. 1 L. f nan; not in ſubjeQion, as bondmen and other like perſons i, of whom 

Thak. pare 2.5 7, mention is made hereafter * , which have not liberty to make a Teſta- 
Li. — ” ment. 

Likewiſe (34) by thoſe words, owr will, are excluded thoſe wills 

'L.captatorias.C. de which depend of another man's will '. Wherefore if the Teſtator 

teſt, mil. ſhould refer his will to the will of another 3 as if he ſhould ſay, I give 

thee leave and authority to make my will, and to make _Executor for 

me who thou wilt, &c. if hereupon thou didſt make a will in his name, 

" Bar. in L, quidam. and didſt name an Exccutor for him, yet this will is void in law ®, 

f. dereb, dub. n. 7+ For as thy ſoul is not my ſoul, ſo thy will is not my will, nor thy Te- 


Bald. in L. Executo- 
rem. C, de excep.rei ſtament my Teſtament *, 


Jud.n.s. Jo.And.Gem. & Franc. in c.fi part.de reſta.6. Pariſ.confil.z8.vol. 3.n.60.& infr,part.4. $ 11. * Bald, 
(qui nihil igaoravic) & Angel, in L.captator.C.de mil. teſt. Pariſ.con.38.n.40. 


ys yr _ ind Furthermore, by force of theſe words, of our will, the (35) Teſta- 
me; ory % "aftr. 8; cnt being termed a ſentence,differeth tron thoſe other ſentences which 


Lancel. dec. in d.L,j, ar<not of will : that is to ſay, from that: ſentence which is the ſaying 
de teſta. : of ſome grave man 3 for that is not a ſentence of will, but of reaſon ® ; 
* In teſtamentis Rat anq from the ſentence ofa Judge for that is not a ſentence of will, but 
m—_ pore of juſtice P. And- howſoever the Teliator may declare his ſentence, 
ule. vol.1.6.cir.14.n,2, fhatis to ſay, his Teſtament, as hewill 4; yet the Judge may not pro- 
© Taſtir, cir, de offic. nounce his ſentence as he will * 3; but he mult judge according to that 
_—_ pine... : which is alledged and proved t, (although peradventure as a private 
oo emp" mol man he know the ſame to be untrue,) ſaving in certain caſes *, which, 
t Tu, fiplacear, vi- becauſe they are impertinent to this diſcourſe, are not here to be 
deas Jo.Olden.zquii. handled, 
Ju41s mmrerp. Corll, 1, 
3. M\\cc!, 20,Covar, lib. r.var.reſolut.c.1, Gentil,Diſpurat,vj, & generalirer Legiſtas in d,L,Illicicus.f& Cano» 
niſtas 1a c.j.de offic.ord.cxtr, ' 
t 


Part 1. What a Teſtament or laſt Will is. II 


It followeth in the definition, touching ' that' which we would have 
done after our death. By which wordsa Teſtament differeth from all 
other ſentences proceeding from our will, and from whatſoever aQi- 
ons which take their effe& in the life-time of the Tefator V. For( 36) » Paul. de caR 3 
my 3 caftr.in d, 
a Teſtament reſpeReth that which is to be performed after the death of 1+ j. de teſta.f, Min- 
the Teſtator : and therefore fo long as he liveth, the Teſtament is of no img, in tit. de reſta, 
force 3 but doth take his ſtrength and is confirmed by the Teſtator's fn |= Þ. 007 A 
death *, By theſe words alſo we may colle& the materiall and the fi- part. j, Shs 
nall cauſe of every Teſtament. Which thing becauſe I have more am- * L-4- de Adim.leg, 
ply inleged hereafter, let this ſuffice, which hath been ſpoken, for a f.c.Matthz.de celeb, 


calte onely of ſuch fruit as grow in this Garden, Kill, extr, 


$ IV, Thedefinition of a laſt Will. 


1. Whata laſt Will 4, 

2. Wherein the definition of a laſt will doth agree or differ, with or from, 
the definition of a Teſtament, 

3. Of the difference betwixt theſe two words, Lawfall and Jult. 

4. Of the difference betwixt theſe two words , Diſpoſition and 
Sentence. 


A Laſt Will is thus defined; (1) Ultima voluntas eft legitima diſpo- 
ſitio de eo quod quis poſt mortem fieri velit*®, A laſt Willis alaw- « pranciC,Maniica de 
full diſpoſing of that which any would have done after death, conjeR.ulr.vol. lib.z. 
This (2) definition differeth not from the definition of a Teſtament, tir.q.num.18. 
ſaving in two words; that is to ſay, in ſtead of jufta ſententia, a jult 
ſentence, which is in the definition of a Teſtament, here is legitima diſ- 
Poſitio, a lawfull diſpoling Þ. Now if we ſhall confider the difference » Supr. 5 2.&5 3. 
betwixt theſe words, juſtz ſententia, and legitima diſpoſitio, then ſhall 
we underſtand the full difference betwixt a laſt Will and a Tettament, 
(either being underſtood according to this definition: ) for in the reſt 
both the detinitions do agree 3 and that which hath been or may be ſaid 
of the one, may alſo be verified of theother. 

Layefull ( 3 ) and juſt do thus differ : this word lawfwll hath not 
all the fignifications which be included in the word juft., For albeit 
by this word lawfull is excluded whatſoever is wicked, or whatſoever 
is contrary to Juſtice, Piety, or Equity, or contrary to good and 
wholſome manners, as wellas by the word juſt ©: and although the... . 
word lawfall may alſo ſignity ſolemn, or furmſhed with ſuch due rites 5. -- -—— ; 
as Law requireth 4, as well as the word juſt doth: albeit alſo that the « gig; in ©. concur 
word lawfrll in ſome ſenſe do ſignify. perte&*, that is to (ay, not wan- guinei. de ſen. & re 
ting any thing which the Teſtator meant to utter * : Yet-it doth-not jud. extr, 
ſignify perfe in ſuch an excellent or ſpeciall fenſe as doth the word on Certo. $ulr, de 
Jt &, that is to ſay, having ſuch perfection as is requilite for the + += > ne eng 
form of a Teſtament, and is proper thereuntoz namely, the appoin- * Supra $ 2.n. 9. 
ting of an Executor, by the which form a Teſtamenc differeth from all * Mancic.de conje&. 


other laſt Wils, of what kind fſoever they be, | | ulr,vol.}.1.tit.4.n.10. 
C 2 This Supra $ 3-n.19, 
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This word ( 4 ) diſpoſitio is ſometimes taken for a quality of the 
i Jo. Caſus Oxon. mind, or unperfect habit, that is to ſay, an inclination or affecion?, 
radar, dialeR. 1). Tn this place it doth fignify an a& proceeding from a firm purpoſe or 
y_ c ne” 4 > reſolution *, like as the word ſentence in the former definition 1, And 
alk. vol. lib. iy -*1 4. albeit this word ſemence ſeem to inſinuate a greater heed, or a more 
1 Supra $3- 8. 23» diſcreet conſideration to be taken in the diſpoling of that we would 
n have done after our death, then the nature of this word diſpoſition 
doth inforce: yet no laſt Will is of any force ſine animo diſponendi, no 


m Vide infra part, 1, more then is the Teliament ſine auimo teſtandi ®, 


$ 13+ 
$ V. The definition of a Codicill, 


1. This word Codicill ſignifieth a little Book, 

2. A Codicill rightly defined. 

3. How the definition of a Codicill doth agree with the definition of 4 
Teſtament, or differ from it. | 

4. The ſignification of the word juſt in this definition of a Codicill. 

5. A Teſtament is called a great Will, and a Codicill a little Will, 

6. A Teſtament and a Codicill compared to a Ship and a Boat. 

7. Of the invention of Codicils, : 

8. Codicils may be made in writing, or without writing, 

9. Codicils may be made, either by Dim which hath made a Teftament, 
or which dieth inteſtate, 

10. Who muſt pay the Legacies given in a Codicill by bim which 
dieth inteſtate, 

I1. Codicils be repwted part of the Teſtament, whether they be made 
after, or before the Teſtament. 

12. Codicils and Teftaments do agree in the efficient cauſe, bat they 
have contrary effeGs. | 


* Codicillus 3 Codi- Odiciltls, a Codicil, is a diminutive of Codex ®, a Book. And 6 


__ = - this (1) word Codicil, being rather Latine then Engliſh, doth 
Dn a Genificat fignify a little Book or writing ®, The reaſon wheretoxe it is ſo called, 
contextum tabulari doth ſiraightways appear. 

que priſcis tempori- | 

bus aptabantur cera ad fcribendum, tametfi loco rabularum pergameni & chartz commodior ſucceſſerir 
uſus. Olden. de aQio, claſl, quint. in princ. Spiegel. Lexic. verb. codicil. * Glofl. in Rub. inft. de codicit, 


A Codicit is diverſly defined of divers. In my opinion (2 ) is it 
«Sic enim a pleriſque rightly defined after this manner © : Codicillus eft voluntatis noſtre juſta 
yg vt fir ulti- (2x42extza, de eo qnod quis poſt mortem ſuam fieri velit, abſque Execytoris 
folennis tine ba? conſtitutione #. - A Codicill is a juſt ſentence of our will, touching that 
redis. = ae eng which any would have done after their death, without the appointing 
Quz definiio vix ar- of an Executor, Which definition ( 3) doth agree almoſt word for 
romeo - ——_ word with the definition of a Teſtament : faving that ſome words are 
codicitlus 2 legato, here expreſſed which are there omitted ®, abſque Executoris conflitutione, 
uu & iſtuq videatur voluntas ultima abſque hzredis inſtirutione, nec magis ſolennis, nec minus perfe- 
ta, quam eſt codictilus, Paulus de caſtr, in L. j. de teſt, .Covar. in Rub, de teſt. ext. par, j.n, 3- ©* Man- 
1c. de canjeRs ult, yob. libs 2, tir. 8, * Supra 5. 24 | 
with- 


- 
= w— 7 


By force of which words 
o differ from a Teſtament : for a Teſtament can 

cutor, then a Codicil! can admit 
© (4) ſame words allo is reſtrained that ſpeciall e Intellige, dire&o : 


hich in the definition of a Teſtament _ Oblique ſeu ver 

importeth that ſingular perteRion and Proper form whereby a Te(ta. ; xicommiſſum, ou 

. TH "5 hy ; ec Una codicillis jure 

ment differeth from al} other kinds of Wils ®, For here this word juſt ,, inquitur, $ C04; 

lo much cillus. inſtir, de Codi. 

as lignify ſolemn, or furniſhed with Teltamentary rites or formalities i, cil. Adde Va [q. de 

Symp k lt in fucceſl creqr. li>. 2, 

* SOthat by the word jeſt in Ubi remuts *, 

X h (ein, S 25. ' Tegula ex- 

wtull, and rnat per ection rar Ampliationizns 

h thenature of a Codicill 1, w here- otto, & lex Limitar, 
8 2 Teſtament and a Codicil! toge. ornara, "EP 

ther, and PErcetving the odds betwixt the one and the other, they call - 2 lupr. $3, 

a Teltament a Beat Will, and a Codicill a little Will®, And do (6) | Minfing, Inftic, de 

<Ompare the Teſtament to x Ship, and the Codicill to a Boat ", tied Codicil, 
moſt commonly to the Ship. And not unhtly ; as wel] becauſe the * Graff, Theſaur, 
Codicill is not able to ſuſtain the heavy burther of an Executor, who, *an. Op. 5 Codici 


: ae * in prin, 
> doth as it were (like ALS, 1 De cujus vocahuli 


S ſhoulders ) bear upon his ignificatione, ſupr, 
back the whole mals and weight of all the 
did belong fo the deceaſed ?, and on whoſe ne 


Which cither might be intended againlt the Teftator 
gainſt others by the Teſtator ?: as alfo becauſe the Co 


have ſaid ) an unſolemn lat Will, can 70 more contain all thoſe So- * DD. maxime Sic, 


C. in princ, 
© Boat is able to ſupport the tall Maſts, « Sichors, in Rub. q= 
broad Sails,the 8reatltore of the huge and weighty Tackle and F Urniture jure delib.c .n.j. 11%. 


longing to a great Ship, with the burthen whereof the Boat mult wt -_ = 

needs fink and periſh +, and indeed when ( 7 ) Codicils were Dol os | po 
» they were uſed very ſparingly *, that is O lay, in ſtead 1; 

of a Teſtament, when the Teſtator had not Opportunity to make a » L. Hzrediras, de 

eltament, by reaſon of the manitold ſolemnities thereof » z which = Plomges MiCag | 

Il] * : or elfe as additions to the Teſtament _ er wg = 

Itted j 2 Teſtament, which Fox, & latius infe 

ſomething put in, which the Teſtator, pare. 5. $ 


Which emendation of the Telta- GR co per —_ 
ment was always done by way of Codicilly, Anq this was that rea- of Lo 
lon ( whereof 1 ſpoke before ) wherefore this kind of latt Will was &i 


infra part. 6, < 2, 

termed a Codicill; that is to lay, a little Book Cr a little Writing, . Olden. de ation, 
= , alk. s. in princ, 

T Adverte tamen, quod iſtx ſimilirudo procedir inruiry Juris tanrum civilis ; Jui jure quo in hoc regis 

utimur, non magis onerantur teſtanres quam codici!lanres ſole 


nniratumn obſervatione, t Nempe ut condi. 
menti, non ut Cibj, fuir olim codicillorum uſus, Olden, ubi fupr. ts Codicillorum, $ codicilli. #. de 
codicil, loſtit. eod. tir, in prin, » $ Ulr, inftic, de as 'L conficiungtur in Pria. de jure codicil. Cujoe 
cus in tit. de codicil, C, 


Concerning (8) the divers kinds of Codicils, although it be denj- 
ed by ſome, that there be fach two kinds of Codicils as there is of 
C 


Tcita- 
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zyaſqde ſucceſ.crea. Teſtaments, viz. written and nuncupative * ; yet it is granted of the 
1. 3.5 35.0-27+ Grafl. ore part, that a Codicill may be made either in writing or without 
Theſaur. com. OP. $ writing b 


dictl, 1.10. : EP _ 
b Gloſl in Rub, de codicil. C. Minſing. in Rub. de codicil, Toſtir, Weſenb. in tit. de jure codicil. ff, quam» 


vis abuſive dici codicilios oporteat conditos fine ſcriptis, quum codicillus fir parvula ſcriptura. 


« L. conficiuntur. in Moreover it is granted of all, that a ( 9 ) Codicill may be made ei- 


= m_ _ _ ther by him which dieth inteſtate, or by him which dieth with a Te- 
CH. HH « 124” 


" ſkit, de ccdicil, {tament ©, . 


If the ( 10 ) Codicill be made by that perſon which dieth inteſtate, 
the Legacies therein given muſt be payed by him that ſhall have the 
 L. ab inteſtar, .&e adminiſtration of the goods of the deceaſed, as if he were Executor 4, 
codicil,gnontantum. 1 fqmuch that if the Codicill were made long before the death of the 
—— party now deceaſed, who after the making of the Codicill did beget a 
 - * child, to whom the Adminiſtration of the goods is committed, (whe- 
ther he were born during his father's life, or after his father's death; ) 
he ſhall be charged with the payment of the Legacies, as if he had been 
* D. L.ab inteſtar, L. born when the Codicill was made *. 
{i quis. $ ſederfi, L, 
gravie L, is qu, ff. de jure codicil, Minſing, in D. $ non rantum, Jaſ. Sichard, & alii in L, j. C. de codicillis, 


fL, conficiuntur. f. Tf the (11 ) Codicill be made by him which hath a Teſtament 3 
ST then whether the ſame were made before or after the Teſtament f, it is 
hb it, 4. lib..c. 7<Puted for part and parcell of the teſtament 8, and is to be performed 
23+ iNPrin, as well as the teſtament: unlefs being made before the Teftament, it ap- 
 Minſing.peſt. glofl. pear to be revoked in the Teſtament, or be contrary to that which is 
_ gs wp contained in the Teſtament f, 

: ; Codicils ( 12 ) and Teſtaments do both agree in the efficient cauſe, 
! Roland, B. non. de ( as they do in divers other things * : ) Yet nevertheleſs they have ma- 
arte qu ub} e- ny contrary effe&s*, They agree in the efficient cauſe, becauſe every 
= 4 img ts ms perſon which may make a Teſtament, may alſo make a Codicill 3 and 
cum teſtamemo Whoſoever cannot make a Teſtament, the ſame perſon cannot make a 


part. 2.c,8. fol.g61, Codicill!, 

* In lib, quem ap- 

pellanr, Flores ultimarum voluntarum, o&onumerantur differentiz inter codicillos & teſtamenta, quarum 
ramen\pars maxima jam eſt extinta. * Bar, & alii in L- 2, de leg. 1, j. Graff. Theſaur, com. oP. $ CO- 
dicil. n. 2 qui affirmat hoc procedere non ſolum prohibente jure, ſed etiam prohibente ſtaturo teſtar, 


They have divers contrary effe&s. For firft, whereas no man can 

die with two Teſtaments, ( becauſe the latter doth always infringe the 

= 5 poſterjore,Inſtir, former ®;) yet a man may die with divers Codicils, and the lat- 

COS: ter doth not hinder the former, ſo long as they be not contrary ", 

C, fe codich, *2* Another contrary effect is this. If two Teſtaments be found, and it 

do not appear which was the former or latter, both Teſtaments are 

® L., ultim & ibi DD. void ®.0 But if two Codicils be found, and it cannot be known which 

OO divi Adria, was firſt or Jaſt, and one and the ſame thing is given to one perſon in 

ws one Codicill, and to another perſon in another Codicill ; the Codicils 

> Get. & DD. ing 20.00 void, but the perſons therein named ought to divide that 
L. cum proponat. thing betwixt them P. 


Graſ!, Theſaur, com, op. $ codicillus, ubi atreſtatur hanc op. eſſe com, 


Finally, 


cnn 4% T.- 


Part I. What a Teſtament or laſt Will i. I5 


Finally, it is to be noted, that there be divers words which are com- 
mon, or indifferent either to make a Codicill or a Teftament. In 
which caſe whether the Judge is to pronounce for a Codicill or a Teſta- 
ment, is hereafter diſcuſſed 4, 4 Inf, parts 4, $ 5, 


$ VI. The definition of a Legacy. 


1. What is a Legacy, 

2. Fonr things to be conſidered in this definition, 

3. Every Legacy proceedeth of the liberality of the Teſtator., 

4. How a Legacy differeth from a gift in regard of death, or from 
other gifts. 

5. _ lawfull for the Legatary to take bis Legacy by bis own ſole au- 
tyority. 

6. Pont. payable as well by the Adminiſtrator as by the Executor, 

7. Divers kinds of Legacies in times paſt, 

8. The ditinGion of Legacies confounded, 


Legacy (otherwiſe termed of our Common Lawyers a Deviſe * * Terms of Law , 
is (1) a gift left by the deceaſed, to be paid or performed by vib. Devile. 
the Executor or Adminiſtrator >, There be other definitions of a Le- » g j. tnftir de lega. 
gacy, Which -I do willingly omit, becauſe this one is ſufficient ©, © Conftar plures cle 


F ; Deci Lega:! definitiones , 
Wherein ( 2) four things eſpecially are to be noted. a Femreh, el 


am Modeftini, aliam Juſtiniani, quarum nulla eſt quam vnus aur alter non rentavir everrere : ſed fruſta 
quidem ſudarunt omnes z quippe quorum frattis argumentis nullam hazum non per ſe iuſtam , legi” i» = 
que — clariflime oſtend:t D. Gentilis Oxonienſ, hodie Legiſtarum decus, lib 2. Lea.on & Epiſtcl. 
C 14, 15, 16, 


Firſt, in that it is called a gift, it argueth that it (3 ) procee- 
deth of the mere liberality and free good will of the dead man 3 and 
conſequently, that he is not of neceſſity tied thereunto 4, « Minſing.in d, tit.de 
Secondly, in that it is left, it ( 4) differeth from other gifts 3 not Ic84 infiur. $1. 
onely thoſe which axe called Deeds of gift, effeed and executed in 
the lite-time of the Donorz but alſo from thoſe gifts which be made in 
conſideration of death, wherein the things given are delivered by the 
Teſtator in his life-time, to become their own to whom they are deli- , .. ; Inftit de D 
vered in caſe the Teſtator die ®. For Legacies are not delivered Ws. ood 
by the Teſtator, but are to be paid by his Executor , or Admi- * L.j.Quorum lega.tf, 
niſtrator Ff. L.non dubium, de ic- 


Aud thirdly, becauſe the Legacy is to be paid by the Executor or 89:<* DO. Fer- 


Adminiſtrator, (as appeareth by the definition ) it is noted, ( 5 ) that _ —— 


it is not lawtull for the Legatary, to take his Legacy by his own ſole # D. L. non dubium, 
authority *. ( Onely the Executor may of his own authority enter to & Sichar. ibid n.2.D, 


th: goods and chattels of the deccaſed ®,) Otherwile if the Lega- > cg 


tary preſume to be his own carver, and do enter to the poſſeſſion of dings, c.2. f,23. 
the thing bequeathed, without delivery or conſent of the Executor, he * Infras. $ j. & iij. 


thereby loſeth his Legacy i; except in certain caſes, whereof here- ,.Þ;E- n9n dubium. 


C, de legs. 
after *, \ Infra part.7. $12, 
Fourth» in fine, 
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Fourthly , in” that here is mention as well of the Adminiſtrator as of 
the Exccutor, the meaning is, that (6) not onely thoſe Legacies are 
due, which are left in a Teſtament wherein is appointed an Executor, 
and where the party doth not die inteſtate 3 but thoſe Legacies alſo 
which are left in a Codicill _ laſt Will, iy ap ry Executor 1s ap- 
1 «m7 1:ſtir, Pointed, and where the party dieth inteſtate *: which Legacies as they 
yl, Codicil. —_- be due, ſo arc they payable in both'caſesz in the one by the Exccutor, 
m Fod. £n0n autem. and in the other caſe by the Adminiſtrator ®. Nay more then this; if 
& L.ab inteſtat, A.de any Legacy be left in a Teltament, although the Executor thercin na- 
Jure codicll, med cannot be Exccutor, or do refuſe the Executorſhip, and ſo the 

party die in a manner inteſtate, and thereupon adminiſtration, of his 
" Stat, H. 8, ans 21. poods is granted, according to the Satutes of this Realm * : in this 
Ce $o  Caſealſo, by the Laws and Cuſtoms of this Realm, the Legacies be due 


© Brook Abridg. tit. —_ , 
Nap Danner. _ —_ by the Adminiſtrator ®, though it be otherwiſe by the Ci- 


5 19. 
9L,j. in fin.de Injuſt. 
tcſtam.L.fideicommiſ.de Leg.j. Imperator; de Leg. 2.M.Graſl. Theſaur.com,op. $ legatum.q.s, 


In ancient time (7) there were four ſeverall kinds of Legacies : 
a 6 ſed olim. inftit, Per vindicationem 4, per damnationem *, per finendi modum +, per pre- 
delega. ceptionem *, That is to ſay, by challenge, by condemnation, by ſuffe- 


, A_ wn = ring, by foretaking. Being (o diſtinguiſhed, by occaſion of a certain 
civs, & Minſing.ind. ſolemnity or formality of words afligned to every kind of Legacy * 3 


$ ſed olim. with ſeveral ations or remedies aſcribed to every ſuch Legacy, for the 
T 1.c. obligationem, xecoyery thereof *. But afterwards the (8) Laws being more favou- 


velcondemnationem. ; , X : 
* i.e. Sthdecaptionem. rable to dead mens Wils, this preciſe ſolemnity of words was taken 


Minſing. ind. $ ſed away, and liberty granted to make bequeſts by any manner of words y, 
olim. (As elſewhere more fully *.) Whereby in the end all Legacies became 
» Accipe fingulorum 'of gone and the ſame nature, and are all at this preſent recoverable by 


ROE —_—_— like ations *® Which by the Civill Law is threefold Þ. With us, 


habeto. 2. Bzres me- if the Executor detain the Legacy, or do ſlack the performance of the 
us damnas eſto dare. Teſtator's will, the Legatary mult fue the Executor in the Ecclefiaſti- 
3. Hzres mevs finito (411 Court, for the fame Legacy ſo detained or not ſatisfied ©. For 


— farther confirmation hereof, I have ſet down verbatim that which I 


4. Hzres przdium ik find written by that learned and no leſs religious man DoQtour 4 Coſen, 
Jud precipiro.gloll.in (as T take it,) in that worthy work, intituled, An Apology for ſundry 
d.$ {edolim. proceedings by Furisdifion Eccleſiaſtical, part. 1.cap. 3. whoſe words 


xz Legato videlicet per ; _ ; 
ie —_ dl 5 are theſe; An Executor may ſue another in a Spirituall Court touching 


ro, adtio realis3 per is Teſtator's goods, in this caſe 3 viz, If a man deviſe or bequeath 
damnarionem vero, _ ; 

perſonalis na ſcebatur.Sinendi modo reli&tum,ſola legatarii autorirate fine vitio capitur:legatum per przce- 
prionem a&ione familiz herciſcundz exigebatur.Minſing. 8 aliiind. $ ſed olim. Y Lij.C.com, de lega. $ no- 
ttra Inſtir,de lega, * Infra part-4.5 4. * D. Snoſtra.Inſtir.de lega, * Jure civili tres ationes Legarariis com- 
perere dignoſci;ur, perſonalem, realem, hypothecariam, Jure autem quo nos utimur, quin prima aRio, 
qua executor ex quaſi contratu teneztur, etiamnum vigeat, nulla eſt dubiratio Secunda etiam, qua 
rem Legatam perſequimur, competit quidem legarario primo adverſus exe.utorem, ſeu adminiſtratorem, 
prore tradenda; deinde, adepta poſſefſione, adverſus qyemliber poſſeſſorem conceditur a&io tranſgreſſionis. 
Tertiz vero aRioni.qua res teſiatoris legatariis pignorari dicitur,ſuſpicor nullum in hoc regno locum eſle re- 
litum, © Tra&.de repub. Angl.lib.z.c.g. Bract.de legib.& conf, AngL lib.3.c.26.in fin.Brook Abridg tir, De- 
viſe,n.27.45-Firzherb. Nat.Brev.fol. 42. & $o.in Br. de conſulrac. in princ. Plowden in caſ.inter Paramor & 
Tardley, Termes of Law, verb, Deviſc, © D, Coſen's Apolegy of Eccleſtaſticall proceedings parte prima,c. z.pag.23, 
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Corn growing or goods unto one, and.a ſtranger will nor ſuffer the Ex- 
ecutor to perform the Teltament 3 for this Legacy he ſhall ſue the firan- 
ger for it in a Spirituall Court9, But if a man take from the Execu- * T. 4 n. 4. refererte 
tor goods bequeathed, for this the Executor mult uſe his Action of Fitzh.tir. prohib, 
treſpaſſe, and not ſue in the Spirituall Court : for Executors cannot ſuc 
for the goods of their Teſtator in a Court Ecclefialticall, but at the 
Common Law *. Alſo tenants may be ſued but at the Common Law * Stat. 2R. e. 3. 1», 
by Executors or Adminiltrators tor rent behind, and due to the Telta- | 
tor in his life-time, or at the time of his death; and they may for the 
ſame diſtrain the land charged with the rent f. Ita Teſtament bear + 32 n. 8. c. 27. 
date at Caen in Normandy *, and be proved in England, the Executor * T- 18 Ed.2.tefta.s. 
may upon ſuch Teſtament have a&ion. 
But if an Englifh-man being in Flanders makes his will there, and 
therein deviſe, omnia bona ſua, &c. though by the Law there by the 
name de boxis all his lands are comprehended, yet by the Law of this 
Nation they ſhall not paſs *. *M. 39 Eliz. 7ohe- 
Of Legacies or Deviſes it will be ſufficient to touch a few points. In ſon's Cale, * 
the Books of the Common Law itis ſet down, that they ſhall be reco- 
vered ina Spirituall Court, and not in a Court Temporalls, Therc+ * 37 H.6. p. s. 
fore if a Termor of certain Land bequeath his crop, and die, the Spiri- 
tuall Court ſhall hold plca thereof *®. Likewiſe where one ſucd in 6.8 H. 4. ex Fizh, 
Court Chriſtian for goods deviſed by Teſtament, which another tit. probiv. 19. 
claimed by deed of gift, and thereupon brought a prohibition, and 
ſhewed the deed of gitt, and alledged withall, that the Detendant was 
neither Executor nor Adminiſtrator; yet becauſe it was by nameof a 
Legacy, it was adjudged to belong to the Spirituall Court, by which 
it was to be determined, and the circumſtances to be tried, whether the 
Deviſe were good or noti. And in reſpect a man hath ſuch Action 1 ,s x4. 3-fol. 32, 
againſt the Executor for Legacy before the Ecclehalticall Tudge, there- 
fore the Legatary or Deviſce may not of his own head take the goods or 
chattels, deviſed to himſelf, out of the poſſeſhon of the Executor &, « wy. 20 E, 4. 9. 
And for this alſo eſpecially, becauſe the Law doth not bind that the 
Legacies ſhall be atſigned, paid, or delivered, untill the debts of the 
Teltator be ſatisfied and paid !. But becauſe a Francktenement or Inhe- ' T, 2 p, 6, xg, 
ritance deviſed is not demandablc in an Eccleſiaſticall Court, but in the 
Temporall ®; therefore the Legatary, (according to the Deviſe)) with- ® Bra&on 1, $.c. 15, 
out farther aſſignment or delivery, may enter into them after the death 
of the Teſtator ", " Perkins rir.Deviſes, 
If a man by his Teſtament do bequeath goods to the fabrick of a 5 5794577. Laſt. pare. 
Church, for this Legacy the Exccutors may be fued in Court Eccleli- , b. bs be, arte, 
alticall. Alſo if Wardſhip or chattels reall * (as a Leaſe) be bequeathed p, 48. 6, 
by Will,a man may ſue for them in Court Eccleſialticall ®; but not fo for * Liberties o* the 
Lands deviſed. If a Teſtator by his Teſtament doth charge his Exe- cnn _—_ — 
cutor topay his debts, the Creditors (in reſpe& of ſuch charge) may 04441 » by Jo by 
ſuc for themin the Court Eccleſialticall?P. When a man, being ExC- Robert Wyer.rempo- 
cutor or Legatary, (and ſo enjoined by Will,) doth refuſe to collate or re Hen, 8. Brownl, 
erect a Grammar-School,and is therefore ſued in a Court Ecclctiaſtical ; yy ow 1 fol. 34+ 
it he purchaſe a Prohibition, the other party ſhall have a — 1. 14Jbdem. 
"D ut 
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What a Teſtament or laſt Will ii. Pant 1, 


But if a man deviſeth that his. Executors ſhall ſell his Land, and ont 

of the money which hall be raiſed by fale, giveth a portion to his 

Davghters 3 it was adjudged that neither the land nor money was Te- 

ſtamentary, for it isnot aſſets to ſatisfy debts, but a ſumme ariling of 

Land, and appointed to ſpecial uſes in way of equity, and not as a lc- 

gacy, and therefore not to be ſued for in the Ecclefiaſticall Court, but 

in a Court of Equity : and the Eccleſiaſticall Court cannot hold 

*T. 17 Jac, C.B.ror; plea of a legacy in equity, but where it is a legacy in Law indeed F, Yet 

895. Edwards verl. if jt be a man's perſonall Iegacy,though it be to be raiſed out of the pro- 

Om” Hob. TeP: fits of Land, it being but a leaſe for years, and the party hath raiſed 
ol. 265, Dyerf, 151, , : ies Lot henkaetitn he | 

152.M,29& 30 Eliz, it; and died before payment, no aGion being maintainable for it at 

C. B. Germie's Caſe, Common Law by account againſt the Executors 3 it is reaſon there 

+ P. 9 Jac.B.R. Love ſhould be remedy in the Eccleſiaſtical) Court: and fo it was adjudged in 

verſ, Hapleſden, Cro. 1 .-s Caſe, and a Conſultation awarded +. Vide Cro. part 1. t01.395. 


OITI_ H. 10 Car, B. R. Hetter ver, Percivall Breit, 


* & VII. Thedcfinition ofa gift in conſideration 
or becauſe of death. | 


1, What is agift in conſideration of death. 
2, Three ſorts of gifts in conſideration of death, 
3. Which of theſe three gifts is compared to a Legacy. 


| A Gift in conſideration of death is, (1) where a man, moved with 


; the conſideration of his mortality, doth give and deliver ſome- 
* Inſtir.de donac- in thing to another, to be his, in caſe the Giverdie 3 or otherwiſe if he 
70 Td» donac, Jive he to haveit again ®. Of (2)) Gifts in caſeof death there be three 
mar. anal? >. forts Þ.. One, when the giver, not terrifhed with fear of any preſent 
e D. L, 2, L. Seni. L. perill, but moved with a generall conlideration of man's mortality, 
ub1 ira, de Mor.cau- pjyeth any thing ©, Another, when the giver, being moved with im- 
_ La: minent danger, doth ſo give, that ſtraightwaies it is made his to whom 
* Ibidem, it is given %, The third is, when any being in perill of death, doth 
F Bar, ind. L, ſeni. give ſomething, but not ſo that it fhall preſently be his that received it, 
Graf, Theſaur. com. þyy jn caſe thegiverdo die ®, This (3) Jaſt kind of gift is that which 
eu orgy ere is compared to a Legacy f, But the other two are reputed ſimple gifts, 
4 if the giver do- not make expreſs mention of his- death 3 and ſo they 
a-Star, Eliz.an. 13» cannot be revoked 8, but take full cftc& from the timeof the making 
Ce $o arp vg of the gift, if the ſame be not fraudulent ®, Nevertheleſſe, if a man 
Work = Jes ca. deliver unto thee certain goods to be kept untill hebe dead, and thento 
ſes,1ncerro Authore, be diſpoſed or diſtributed ix pros «ſw ; in this caſe thou art:Exccutor 
Edir.1599.f 157.047: of thoſe goods ſo to be diftzibuted 3; 
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Part I. What a Teſtament or laſt Will is. Ig 


$ VIII. Thedivifion of Teſtaments. 


1. Of the ancient diviſion of Teſtaments, 
2. Another threefold diviſion, 


| feng as that (1) ancient diviſion of Teſtaments, whereby they 
were firſt diſtributed into two forts ®, the one Teſtament being *_Iaſtir. deteſta. or- 


: tte þ , a « Qin. $1. 
termed Calatis Comitiis ®, the other Procinlum ©, (whereunto after» gu 


wards a third kind was added, called Per es & libram 4,) hath been tis, fu vocato po- 
long fince aboliſhed *, and worn not onely out of faſhion, but almoſt pulo, a Grzco Ver- 
out of memory 3 inſomuch that unto ſome their very names may ſeem $9 4345, quod eſt vo- 


_ h , co, Tempore nam- 
very ſtrange : Unwilling therefore to offer any thing more tedious then que vec.  hywenſ 


profitable, I thought good to make report of ſome other kinds of cum in anno Teſta» 
Teſtaments, whereof haply we may have ſome uſe in England, ror , convocato per 

: cornicinem populo, 
eoque pr#ſente, ac quaſi teſte, ultimam ſuam voluntatem declarare ſolebat. Minſing. ind. $ j. © Hoc te- 
ſtamentum fieri conſuevit ab exiruris in przlium, ob dubiam belli aleam. Irde procintum dicirur, non 
quod ſuccin&te fierer, ſed _ procin&i dicunrur milites, quaſi przcinRt & expedirti, Vigliusin d. $ j» 
dj, e. per imaginariam venditionem 3 preſentibus enim teſtibus una cum libripende ſeu zſtimatore patri- 
monii, is qui ſucceſſor defunRi fururus erat, morituri bona emebat , deinde percutiens libram , 
illud zris quaſi pretium dabat ei I quo hzreditatem expeRabar. Minſing, poſt. Vigl. in d.$ j. © Text.in d.$ 1» 


Underſtand therefore, that (2) of Teſtaments ſome be ſolemn, ſome 
unſelemn ; ſome written, ſome unwritten, or nuncupative * ; ſome pri= * Jure Civil: Teſta- 


viledged, and ſome not priviledgeds, ment. ſcriprum non 

videtur alia ſpecies I 
Teſtamento ſolenni, plerunque enim hc duo confunduntur, & indifferenter ſeu promiſcue uſurpantur. (Bar. 
in L, Tabular. ff. Quemad. teſtament. app. & apertius Minſing, in $ ſed cum. Inſtir. de teſta, ord, & in $ fins 
ibid. Graff, Theſaur. com. op. $rteſta. q. 10. n. 1.) At vero jure quo nos utimur inſpeRo, plane diverſa 
ſunt. Szpius erenim neceſſarium eſt, ut Teftamenra noſtra fint ſcripta , ſed ut fint ſolennia nunquam. Qui- 
nimo vel eod. jure Civili teſtamentum inſolenne dividitur in ſcriptum 8&non fcriprum. Graff, Theſau. com. 
oP Steſta, q. 10. & q. 11. 0.3. ® Mantic. de conje. ult, vol. 1. 1. tit. 5. Adde Jul, Clar. $ teſtam, q. 3+ 
ubi tradir nobis aliam reſtamentorum divifionem, 


$ IX. Of folemn Teſtaments. 


1. What is a ſolemn Teſtament. 

2. No uſe of ſolemn Teſtaments here in England. 

3. The rigour of the Civill Law concerning Teſtaments, 

4» This rigour juſtly reformed, 

5. What moved Juſtinianto exaQ the number of ſeven witneſſes in Te+ 
ſtaments, 


6. Two or three witneſſes ſufficient bythe Law of God, 


_—P , K » Inftir, de reſta. 
the Civill Law : as the preſence of ſeven witnefles, and requircd _ —traptioore 


thereunto, their ſubſcription, their ſubſignation, the expedition of the rifima.C. de teſta. 

act at one time, &c ®, But(2) of this kind of Teſtaments we have no ® Supra $. 5.n.1, 

uſe in England Þ, Wherefore it ſhall ſuffice, that I have ſhewed (as pa mp _ p 

it were onely by the pointing of the finger) that ſuch a kind of Telta- 4 4 gs 
D 2 ment 


oo_ Teftaments are they, (1) wherein be all thoſe ſolemnities of *'. 5 Sed cum paule- 


. by 
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ment there is mentioned in the Civill Law 3 to the (3) obſervation 
whereof the Roman people were ſtriftly tied in the making of their 
Tefaments, (much like as were the Jews to their Jewiſh Ceremonies : ) 
ſo that if any one of theſe ſfolemnities were omitted, the Teftament 
* L. 1.Injuſt. rupr.& was void , Which thing was not onely hard to be performed, but in 
irrie, reſt. ff, Minfing, (me reſpeQs alſo ungodly. For that it was not ſufficient for any man, 
in d. $ ſed cum n.32. to prove a Teſtament by two or three witneſſes, (the Law of God re- 
4 Deit,'E b9.Maith. quireth nomo 9,) but it muſt-be proved forſooth by ſeven witneſſes F, 
©-18. Mantic.decon- Wherefore with (4) good reaſon was this exceſle reformed, firſt by 
ect, ulr,vol..6, tir.3. the Ecclefiaſticall Law, which did reduce the number of ſeven witneſ- 
n.z8, ſes to three, (the Parochiall Miniſter being one f, ) and in ſome caſes 
: D $ſedcum pau- 1.8 and then by the generall cuſtome of this Realm, which diſtin- 
7©. culs eſſes.de te- Iy requireth no mo witneſſes then two, ſo they be free from any juſt cauſe 
fa, extr. of exception ®, The reaſon (5) wherewith Juſtinian was moved to 
« Teſla. videlicer ad 111. 0ve of theſe ſolemnities, and to adde thereunto as hedid, was, as 
pas _ ry he doth frankly acknowledge, (Propter teſtamentorum ſinceritatem, ut 
oo ents. ug xulla fraus adbibeatur \,) For the fincerity of Teſtaments, and thatno 
© Lindw, c. ſtatut. de fraud ſhould be practiſed. And I doubt not but before he did ſet down 
teſta, 1.3. provincial. (, preciſe a Law, he had ſufficient triall of great cunning and craft 
conſtiru.verd.proda- .ctiſed in the making and proving of Teſtaments;(I would there were 
tis. Peckius in c. pri- P71 B proving 
vilegium, de reg. jur. none in England, ) which urged him to go from that rule (6) and Law 
I. 6.0. 7. of Vipian the famous Lawyer, the ſame alſo being moſt agreeable to the 
UD.$ ſed m_ Lu Law of God. Ubi aumery teftium #01 adjicitur, etiam duo ſufficiunt ;, 
—_ de plurals enim elocutio duorum numero contenta eft k, Where the numbes 
kL.. ubi-de teſtibus.., of witneſſes is not expreſſed, even two are ſufficient ; for the plurall ſpeech 
is content with two, Where he ſaith,the plurall fpeech is content with 
two, which isthe reaſon of the Law, it hath this ſenſe It was a thing 
very well known, that one witzeſſe alone was not ſufficient to decide a 
! E. licer, c.venient. controverſic, (the teltimony of one being as the teltimony of none ?; ) 
iy. Jaſunees de te 1d therefore there were required witneſſes : but how many witneſſes 
Cone more Were ſufficient, was doubted of. Whereupon UVipian anſwereth, that 
; albeit witneſſes are required, yet that plurall ſpeech, witneſſes, is ſatis= 
fied with two; and-ſo two witnefles are {uthcient, where a greater num- 
» DD.ind. L. ubi. ber is not requized 


$ X. Of unſotemn Teſtaments, and whether the- 
aforeſaid definition of a Teſtament do agree to- 
R our Feltaments in EnglanZ. 


r. What is anunſoulemn Teſtament. 

2. Of the freedom we enjoy in England in making our Teftamems. 

3» Writing required'in the deviſe of Lands. 

4. Many things permitted which be not neceſſary, 

5. Whether it be-needfull that witneſſ6s be requived in a Tefta«- 
ment. 

6. Whether cur Teſtamenty in England do azree with the former defi- 
uidion of a Teſtament. 
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7. Some reaſons whereby it ſhould ſeem that the former definition and 
our Teſtaments do not agree, 
$, The former definition of a Teſtament dath comprehend both ſolemn 
and unſolemn Teftaments, 
9. The reaſons which prove that th; foreſaid definition doth compre- 
bend both Teſtaments, 
10. UlIpian did flouriſh before Juſtinian. 
I1. The increaſe or decreaſe of Solemnities do not make the Teſtament 
to ſwerve from the former definition. 
12, An unſolemn Marriage is a true Marriage in reſpei of the knot os 
eſſence of Matrimony, 
13. A Military Teſtament, though unſolemn, is properly a Teftament. 
14. A Teftament amongſt children is properly a Teſtament, though un- 
ſolemn, 
15. A great inconvenience if an unſolemn Teſtament were not properly 
a Teſtament, 
16. What is a Teftament properly fo called ? 
17. In England our Teſtaments, though unſolemnn , have the effedi of 
Teſtaments properly ſo called, | 
x8. An anſwer to thoſe reaſons which ſeem to prove our Teſtaments do 
not agree with the former definition. 
19. The former definition is not of any ſpeciall Teſtament: 
20. The concluſion; T 


E Nſolemn Teftaments are ( 1) ſo termed, whereas the ſolemnities 
of the Civill Law above mentioned, or any of them, are omit- _ . te 
ted, at the making of the Teſtament ® : without the which, by the Ci- i < _— - Sadad 
vill Law, the Feſtaments were void Þ®, except in certain cafes. But (2) > p. L,j. L. Hac con» 
with us in England they are not void: for that our Feſtaments are not ſultiflima. $ ex im- 
ſubje to-the Ceremonics of the Civill Law, but are made with all lj- P*'fe8- ©: - _ 
berty and freedome, and (as one reporteth ) Jure militari *, And — Bs ts 
ſo we are no. farther tied then to the obſervation of thoſe requilites reſta. ord. n. 12, 
that be neceſſary Fre gentiums, Which requizeth but two witneſ- * D. Smith rratt. de 
ſes*: ſaving that in ( 3 ) a Legacy or Deviſe of Land writing is alſo any pe. 7 
neceſſary , and that to be made in the life of the Feltator fo Howbeit, | oj ag ee 
it isnot to be doubted but that a man may make his Teſtament in wri- rem, quandoquidem 
ting, wherein he diſpoſeth of his goods onely, and fo he may uſe the multa privilegia te- 
teſtimony of mo witneſſes then two. Alſo (4) it he will, he may ſtament's milicaribus 
- , ccmperere videantur, 
procure the witnefles to ſubſcribe their names tothe Teſtament, yea, 1 fun. cum du- 
to.every page of the Teftament, ( if there be divers;.) and it is-a good obus teſtamenris de- 
and a ſafe courſe, whereby many forgeries might be prevented, or more cedere, & id genus 
ealily detected. But no (5) man is tied- to the obſervation of _ 4, og 
theſe cautels-F, ( except as before) no not ſo much as to require the Arai A. ices 
vendicare, ( uteod. $ 14.) Et contra, Rogatio teſtium, quz pro ſotennitate in militari teſt. requititury 
( communi interpretum calculo,) ab Avglis teſtanribus non ita neceſſarto oblervarur. ©* Milires ad {9- 
lennitares rantum juris gentium aſtringi videre eſt apud Dec. in L. milites, C, de reſta, mil. poſt. Bar. in-L. 
j..C, de ſacroant. Ecclel. & DD..in Le. j. f.de,mil. refta. Quibus adde Tiraquet, de privileg. piz-caul®, 
c: 3. * Dec.in d;, I, Milites, Mamic. de conjedt. vl, vol, lib. 6.tir, 3. n. 9, .in fin. f Stat,-H. & anc: 
32.C.k 85Lndw,c, in ſtatutum de telta |, 2+ provincial. conftit. Cans, ferb. probat, 
| D 3 Wits 
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* Ratio eſt, quia ro- witneſſes © : (© beneficiall-are the Laws of this Realm to the ſubjects 
gatio teſtium non eſt +. © me 

Juris gentium aur di-_ E : 
Vini. Ab. Covar. & alit inc. relatum. el. j. de teſta; extr, Tiraquel. de privilegiis piz cauſz, c, 3. quo poſi- 
to, conſtat, Anglos pleniore libertate frui in condendis Teſtamenris, . quam que vel ipſis militibus indulta 
fuir I jure civili: quo ( 6 communi. fit credendum opinion.) rogatio teſtium eſt neceſlaria. Jul. Clar. $ 
reſtim. q. 58+ Quamvis non defint qui contendant rogationem hujuſmodi non ad ſolennitarem exigi, ſed 
ut ex eo facilius dijudicari poſſir, Milites, proferendo verba quz ſonant in teſtim. eq deliberate & ſerio, 
animoque teſtandi, non joco, non perfunRorie proruliſſe, 'ut ſpe (olent alias. Tiraquel. de privil, piz 
cauſz, c. 3. Weſenb. conſil. 38. n, 55. Adde quod in Teſtamento inter liberos, ubi atrendirur ſolenniras 
juris gentium, non eſt neceſſarium ur reſtes finr rogati. Graf. Theſgur. com, op. $ teſtim. q. 12. Clar. $ 
reſtim. q. 18, Dec. confil. 610, Denique, nec in tefto. ad pias cauſas (in cujus confefionem adhibendz 
ſunt juris gentium ſolennitates ) requicitur ut teftes fine rogati, ut haber com. op. teſte Covar, in c, rela- 
rum. cl. j. de teſtas infr. $ 16, 


But ( 6) here methinks a queſtion doth offer it (elf to be reſolved. 
If all our Teſtaments in England be wnſolemn, and (7) if by the 
Civill Law regularly all unfolema Teſtaments be void, informuch that 
<8 if but one onely -folemnity be omitted, the Teſtament is no Telta- 
FL. j. de __ La ment i ; how doth the definition of a Teftament above mentioned , 
- imperfeR, L, fi ve. 225rowed out of the Civillt Law, agree with. our Teſtaments here in 
nus. de teſta, 6G England, being all unſolemn Teltaments ? It ſhould ſeem we had need 
to ſeek a new definition, and that I have erred, together with other 
our Common and Temporall Lawyers of this Realm, in borrowing that 
definition, which agreeth ſojuſt with their Teftaments, with which 
Teſtaments our Teltaments do not agree. For if the definition did 
agree with both Teſtaments,they ſhould agree betwixt themſelves 3 but 
the Teftaments do not agree betwixt themſelves 3 and therefore the 
definition doth agree but with onealone. If it agree but with the one, 
and we confeſs it doth agree with their Teſtaments, how then can it 

agree with ours alſo ? 
To this queſtion bricfly my opinion is this, that the (8 ) definition 
doth comprehend both ſolemn and unſolemn Teſtaments ;, and therefore 
i is agreeable to our Teſtaments. The antecedent I prove ( 9) thus, 
& Ulp.in L, j.de teſta- The Definition (as appeareth ) was made by Ulpian k:; this Vlpianus 
fl (10) is one of thoſe ancient Lawyers, whoſe Anſwers, Definitions, 
; Rules and Concluſions are contained in the Digeſts, and who flou- 
 H—_ _—_— riſhed no leſs then two hundred years before Fuſtinian ® ; which Fu- 
Griſt] pn. poor ut. ftinien did adde certain other ſolemnities, without the which he or- 
pianus aurem floruit dained that the Teſtament ſhould be void ®. It muſt be granted 
longe ante, nimirum therefore, that the definition being perfe&t before thoſe new folemni- 
—_— Mo ties were deviſed, and agreeable-to thoſe Teſtaments which had not 
CC ni boft-Chri- theſe ſolemnities, becauſe as yet they were not : ſo now the ſame ſo- 
ſtum narum. Cagnol, lemnities being, taken away, the definition comprehendeth thoſe Te- 
in L.unic. fi quis jus ftaments which have them not at this preſent, as # did thoſe other 
ro __ oy Teltaments which had them not at the beginning ®, So that the 
4. mk 6s lou of (11) increaſing or decreaſing of the number of folemnities maketh 


ſtir. de reſta. ordin,L, not the Teſtament to come nearer, or depart farther from the defini- 
Jjubem, L. cum anti- ; botks 

quitas. C. de reſta, * Eadem enim ratio oppoſiti in oppoſito, ac propoſiti in propoſito, Socin. conſil, 
16, lib, 3.0 15. Evetard, loc, a contrarils. 


tion?, ' 
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tion P, Indeed the preſence or abſenceof Solemnitics make the Teſta- » Nam difterentia 
ment ſolemn or unſolemn z but they do not make ita Teſtament'or no quz eſt tarrum ſe- 
Teſtament 9. For (12 )as an unſolemn Marriage is not therefore no Max- cundum majus & mi- 


riage becauſe it 1s unſolemn, (the banes perhaps not being publiſhed, or wn 7 army 4 i 
the Marriage not being celebrated in the face of the Church, but privately nec diverſas ichnz. 


in a Chamber,or ſome other rite or ceremony thereof being omitted, )but tiones. L. fin.de fund. 
is nevertheleſs reputed for a true Marriage *, ( ſo that the ſame were (@- Inftrud.. legat. f.©1- 


: WEE It den, de culpa, 
lemnized by a Miniſter in the preſence of a ſufficient number of Perſons \; $ enim equus cx- 


thereunto required, by whoſe teſtimony the fame might be proved; in cus fir equus ; ira u* 
which caſe the ſaid Marriage may be ſaid to be cclebratcd in the face of czciras non taciat c- 
the Church, though neither in Church nor Chappell, but in a chamber, um non elle equii, 


none being ſerioully or purpolely excluded *;) both in the Eccleſiaſticall w_ -  - wurde 


Court, in reſpec of the knot or effence of matrimonies f, and in Tempo- menti inſolennitas 
rall Courts, in reſpe& of the Wife's Dower, and other Legall effects * ; non facitteſtam. non 
at lealt if the parties married be licenſed or diſpenſed with by the O;di- le reſtamencum, ſed 


nary in that behalf*; ſo that there be no other lawful impediment, as of _— = 5: : 
b, b 


I or athnity within the Leviticall Degrees prohibited, pre- quum czciras fir de- 
contract, or ſuch like, but the defe of folemnity onely || ; Even fo an fettus in jure naturz, 


unſolemn Teſtament doth {till remain a Teſtament, when theſe Sq. \Pfolenniras aurein 
lemnities do rather appertain to the proof or a h CN ——— 
emmirices r PPC P r appearance, tnen tO cyilis, * Nam illa re- 


the ſubſtance or Teſtament Y, For it is not ſaid in the definition, quiſira de quibus in c, 
there muſt be this or that number of folemnities in the Teftament ; cum inhibirio.declan, 


onely it is requilite that there be a juſt number *, that is to ſay, > > ap Yong 


fo many as the Law requireth: and it the Law require none, the tia marrimonii vel le- 
detinition requireth none, 1nore then is ſufficient for a due proof y, girimationis prolis , 

ſed de fſolennitare 
ranrum, & ad-ipſius decorem introduQta, poſt Theolog. & Canoniſtas prodidir Granif, confil civil. 168, & 
hanc op. communi calculo receptam dicit Jo. Lub. & Maſcard. de probar, verb. filius, conclu. 798. n. 8, Er 
licer hodie per concil. Tridentin. hujuſmodi marrimonia fiant irrira 3- nos ramen ſequimur antiquum jus 
comm, ranquam non murarum. Stat. H.8. an. 25.C. 19, Nec 1llud, c 3o. q. 5. c. 1; de cland. deſponſ. 
extr, * Maſcard, Tract.,de probar. conclu, 1035: ubilocupleti reftimonio conſtar, matrimonium in facie 
Ecc'efiz poſſe contrahi dici, convocatis amicis, nemine videlicer ſcriofe excluſo, etiamſinon ſervetur for- 
ma, Inca, Cum inhibirio. de cland. deſpon. exam. prefcripr,. Er hanc opinionetn & veram & moribus re- 
cepram efle ibid. liquido conſtat. F Abb. in c. 1. de clan. deſponf. extr. Dec. confil, 163. Covar. de 
ſponſal. ſecunda part. c. 6. in principio, n_ 97, Lindw. mc. Humana, de cland. deſp. lib. 4--provincie!. 
conſtitut, Cant. * Perk. tir Dower. fol. ſexageſimo prim. quod verum eft jure hodierno, Licet olim re- 
gnante H, 3.& longe ante eum contrarium jus obtinuir, Firz. Nar. Bre, f. 150. * Fitz. Nat. Ere. fol. 150, 
| Maſcard. ubi ſupra Socin. jur. confil. 87. n. 65. vol. 4. Pallior, de norh. & (pur. cap. $- N. 7. & cap. 10, 
n.t: Y Minſing. ind $ Sed cum paularim. Old. de AR. clafl. 5-inf prin. Ripa in L. Nemo. de leg. j. & 
Jo, Cror, in eand L. col. 6. Quorum opinione hz: folennitates teſtamentariz non ad ſubſtantiam, ſed ac 
probar. teſti, pertinent : quz quidem opinio ſine difficukate procedit hic in Anglia, ubi iſtiuſmodi ſolenni. 
rates omninonon ſunt neceflariz; licer forrafſe alias contraria ranquamn communis opinio locum fibi vendi.. - 
carer, Bar, in d, L. Nemo. Covar, im c.-cutn effes. de tefta. extr,n. 8. * Juſta (cententia, ? Bon. in c. cum 
eſles. de teſta, exrr. in fin, Soarez |, rec. ſenten. verb. reſta. n. 72, Jaſ.in L., cun&os. de ſumma tri, C, n. 296 - 


If an unſolemn Teſtament were no Teſtament, then Teſtamentum 
militare' were rio Peltament 3 for it is an unſolemn Teſtament * : And * Welenb, in tit. de 
yet Teftamentum ( 13) militare is both in name and nature a Teſta» —_— - 
ment ®, Likewiſe it an. unfolema Teſtament - were no-+ Teſta- > mon nearrng "Ow 
ment, then Teftamentum- inter liberos were no Teſtament, being un- * Tir. deteſta. mil., 


folemn aad-unperfect Þ : But Teftamentam ( 14.) inter liberos, though Inſtir. &c. Vaſquius + 
de ſuccel. Tea. $» 21s 
n. 47, Þ L, Hae conſultiſſima,  $ ex imperfeRto, C. de teſtes 
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<Grafſ.Theſaur.com. ynſalemn, even properly, and by the Civill Law, is a Teſtament c, 
Op. per 3. 1". Beſides this, (15) if an unfolemn Teſtament were no Teſtament, 
ſe —_— A then all the Teltaments here in Exgland being unſolemn, we ſhould 
Dec. Curtio Nat. E- all die inteſtate 4 ; and dying inteſtate, then ( mark what an inconve- 
manuele Coſta, Val. njence would follow) by the Statutes of this Realm, the adminiſtration 
by - _ _— of the goods of every man dying inteſtate ought to be committed to the 
Serſe BG; +S EXIM- Widow or next of Kin to the deceaſed. But the contrary hath been 
« Jnſtir. de hared. generally obſerved, that is to ſay, where an Executor hath been ap- 
quz ab inteſtat. in pointed, able and willing to undertake the Executorſhip, there the 
mr maker of this Will hath been adjudged not to have died inteſtate 3 
and ſo the adminiſtration of his goods hath not been committed to the 

Widow, or next of Kin, according to the Statute, although the Teſta- 

X mee" be , 

ment were unſolemn: which adminiſtration otherwiſe ought to have 

* 1d quod evi obſer- been committed according to the {aid Statute, as-is aforeſaid , And 
var, fieri ubique Con- therefore by common obſervation alſo an unſslemn Teſtament is not 
ſpicitur, no Teſtament 3 but rather even properly a Teſtament. For by the 
| (16 ) opinion of the moſt and beſt Writers, ,that is concluded to be 
properly a Teſtament, the Authour whereof cannot be faid to be inte- 

F Bald. in L. cun&os ſtate, and whoſe Executor therein named is to ſucceed ex Teſtamento F; 
de ſumma innate. thouph it be but in reſpe& of the Laws or cuſtomes of the place where 
Ca END » the Teſtament is made, being contented with fewer folemnities then 
ono C are requiſite in other places *®. Which C17) effect our unfolemn 
reſta.n 5.infin.Grafl. Teſtaments have, wherein an able and willing Executor is named, 
Theſaur, com. OP» S For neither he is reputed-to die intefiate, which appointeth ſuch an 
__ 8 - _ Executor Þ, but is plainly, even in Laws of firid& interpretation, (I 
IT mean the Statutes of this Realm,) termed a Teſtator i : neither is the 
n. 8, * adminiſtration of his goods committed to the Widow or next of Kin,by 
8 Andr, Gail lib. 2: the authority of the Ordinary, according to the Statute, as in caſe of 
[pI 4 one dying inteſtate, But the Executor deriving his authority from 
Ten.verb, reſtm.n,72, the Teſtator onely, doth ſucceed in the place of the dead man by force 
Baptiſt, Villabol. lib. of the Teſtament, according to the Teſtator*s meaning and difpotition ). 
om. op. verb. a Wherefore an unſolemn Teſtament is even properly a Teltament, Which 
ph = Gavr-nom.me concluſion being true, the definition is not more proper to theone then 


4. Vaſq, de ſucceſl, to the other. 

crea. 5 21» N 47,48. "7 : on 8 

PariC. confil. 12.n- 45+ vol. 3. quorum opinio eſt proculdubio communis, licet aliter ſentiat gloſl. ind. $ ex 
impe:feto. > Hoc nemo neſcit quiyel mediocriter- in alterutro foro verſarur. * Star. Ed. 3. an. 4.c. 7. 
& an,25. C.$. ſtat. H48, an.21.c-5. & aliis pene infinitis Jocis. * Id quod non ſemel dium eſt, ſed & (zpi- 
us eſt dicendum. *! Plowden in caſu inter Greisbrook & Fox, fol. 290. his verbis : Lez exccutores noſmes 
ſount execurores maynerenant & devant probate del reſtament : Car le probare neſt que confirmation & 
allowance de ceo que le teftator fiſt, &c. Er ils poyent executer-devant probate, &c. 


Now for the anſwering of. the argyments objeced,. * Firſt , where 

(18) it is obje&ted, that all unſolemn Teſtaments are void, although 

one onely folemnity were omitted 3 that is true onely by the Civil 

Law. "But it doth not therefore follow, that an unſolemn Teſtament 

= Vaſq, de ſucceſl; is no Teſtament in reſpec of this definition ®, howſoever it have not 
crea. $21. 0-48. the ſame effect to all intents in law. But if it be therefore a Telta- 
» +. ., ment, becauſe it takes efle@ in law, then are all our Teltaments (though 

> aaVttoli:o: at 44 5 unſo» 
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unſolemn) good and ſufficient Teſtaments 3 becauſe they have as 

much force without thoſe folemnities, as it they had them all and an 

hundred more ®. Secondly, where it is objected, that the definition * Soarez. lib. recep. 
doth agree to their Teltaments, and that their Teſtaments and ours _ _ tefta. n. 52. 
do not agree betwixt themſelves; Ianſwer, that the (19) definition © 009 een reg en 
is not of any ſpeciall Teſtament, that is to ſay, it is not of a ſolemn and. Gailt. :. — 
Teſtament alone, nor of an unſolemn Teſtament alone, nor of a, writ- obſer. c.123. Vaſq.de 
ten Teſtament alone, nor of a nuncupative Teſtament alone, nor is {uccell. crea. $ 21. n, 
convertible with any ſpeciall kind of Teſtament mentioned in any part —_ Fa _ 
of the Civill Law, from the which our Teſtaments made in England perfetto. C. de iefta, 
do differ. For indeed, if the definition were made of any ſpeciall 

Teftament alone, mentioned in the Law, from the which our Teſta- 

ments do differ z then could not our Teſtaments, differing from the 

Teftament defined, agree with the definition 9. But the definition is * od enim differe 
of a Teſtament which is alſo common to all thoſe, or any other kind rnd differt a 
of Teſtaments, as well ſolemn as unſolemn, as appeareth before : and ng beg 
therefore the Teltament fo defined, although it be ſpeciall in reſpe& animal rationale. E- 
of the detinition, yet is it generall in reſpe& of the ſeverall kinds of Y<rard.& Olden. loco 
Teſtaments above recited P, and is verified of every of them, ſolemn or - <q = 
unſolemnzand fo conſcquently is commonas well to ourTeſtaments as to > 47 poor CONT? 
theirs, diſtributing both name and nature to every ſpeciall Teſtament 4, ?Teſtm. ſuperius de- 
howſoever they differ amongſt themſelves*. To (20) conclude finitum genuseſt (ub- 
therefore, we need not to ſeek any new detinition, but rather they —_—_— Arm. 
themſelves, by reaſon of their new ſolemnities, deviſed fince the ma- u —_ CES 
king of the old definition, men reſpeRty : nimi- 


; | rum ſpecies reſpe&u 
ſuperioris, id eſt, ſententiz 3 genus reſpeRu inferjoris, id eſt, paganici, & militaris 3 ſcripri, & nuncu- 
pativi ; ſolemnis, & inſolemnis reſtamenti. Hujuſmodi autem reſtamenta differunt non numero, (cd 
ſpecie ; & ſic teſtamentum, cujus ſupra eſt definitio poſira, genus eſt, quia pradicatur de pluribus difte= 
rentibus ſpecie. 4 Id quod eſt gener proprium. Olden. Topic. Legal. Loco 2 genere. * Species ramque 
my Sy diſcrepat A ſpecie. Conveniunt autem omnes ſpecies in ſuo genere. Olden. & Everard. 
ubi ſupra. 


Indeed we have not theſe ſolemn Teſtaments of the Civill Law + Alciat.io L. j. C 
but in that reſpeR we are the more happy, and our law the more de ſacrofank, Eccie, 
godly t. Ns 12s 


$ Xl, Of a written Teſtament. 


1. What is a written Teſtament. 

2. A Teftament nuneupative is not made a written Teſtament by after 
writing, except in certain caſes. 

3» Some things common both to @ written and to a nuncupative Te- 
ftament, 

4. Some things peculiar to a written Teſtament. 

5+ Deviſe of Lands, Tenements, or Hereditamentz, is not good without 
writing, 


E 6, I 
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6, In a written Teſtament it is not neceſſary that the witneſſes be pri- 
vy to the contents, 

7. Cauſes wherefore Teftators many times would have their Wills ſe. 
cret, | 

$, In what manner the Teſtament is to be made when the Witneſſes 
know not the cAtents. 

9. The Witneſſes muſt be learned, and muſt write their names on the 
Teſtament, when they do not know the contents thereof. 


> Temes " fn Written © Teftament is (1) that Teſtament which at the time of 
Eripris an fir alia the making thereof is committed to writing ®. By which words, 
ſpecies 2 reſta, ſolen. at the time of the making thereof, are excluded (2) ſuch Teſtaments as 
ob ſupra are afterwards put in writing. For being made firſt by word of mouth, 
S 8. in margine. - 4 : 2 . , 
> Minſing. m & ſed *REy do Rill remain nuncupative, notwithſtanding thereducing there- 
cum paulatim. Inſtic. of into writing ®. Unlefſe the Teſtament being firſt made by word, 
de reſta. ordin. and afterward (inthe life-time of the Teſtator) being written, it were 
2 brought to the Teſtator, and by him approved for his Teltament: or 
? unleſf: the Teſtator, when he declared his Teſtament, did will that the 
fame ſhould be written, and that thereupon the ſame was written accor- 
dingly during his life : for then it is as effeQual for the deviſe of Lands, 
@Dyer fol. 12. & ira Tenements, and Hereditaments, as if it had been written at the firſt 4, 
fxpe audivi 2 non- Inſomuch that if the Writer, being skilfull in the Law, do onely take 
nullis hujus regni notes from the mouth of the deceaſed of his laſt Will, for the deviſe 
Angliz juriſperitis. FT 2nds ; Tenements and Hereditaments, and afterwards write the 
fame, but before it be ſhewed to the Teſtator, he depart this life ; yer 
this is ſufficient for a Will in writing, for the conveyance of Lands, 
* Ex hanc opinionem T'enements and Hereditaments *, whereof ſuch notes were taken, 
renviſle Curiam de And fo it ſeems when Notes or Articles be made, and read to the 
Banco refert Do.Dy= Teſtator by the Notary, though the ſame be not written up at large, 


pet ws carr or in form of Law, untill the Teſtator be dead +. 


will & Browne. + Dyer ubi ſup. ſuper ulximam voluntatem cujuſdam Hanton civitatis London: 


A written (3 ) Teſtament albeit it have ſome things thereunto be- 
longing which alſo belong to a nuncupative Teſtament, and fo com- 
mon to both, as the appointing of an Executor, ( without the which 
there can be no Teſtament: at all, neither written nor nuncupative, ) 
and as the deviſing or diſpoſing of goods or chattels, ( which may be 
done indifferently either by word or by writing 3 ) yet ( 4) there be 
fome things which be proper and peculiar to a written Teſtament, 
One is the ( 5 ) deviſe or grant of Lands, Tenements, and Heredita- 
mentsz Which cannot paſs by a nuncupative Teſtament, or Will 

© Stat. B 8. an. 32. without writing 8» Nevertheleſs it ſeemeth that in the Deviſe or be- 
_ queath. of Lands. and'Tenements holden: in Burgage tenure, and. fuch 
as were deviſable before the Statute of Hen.S. An. 32. it is not neceſ- 

fary that the ſame ſhould. be written, but that fuch Lands, Fenements 

and Hereditaments may paſs ſuthciently. by. Will nuncupative, or De- 

viſe without writing. And that the ſaid Statate of: H:. 8... An. 3 2.. 

caps. t., which:doth require writing in the Deviſe ox bequeſt of Lands, 
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Tenements and Hereditaments, without which writing the Deviſe is 

not good in Law, is to be underſtood to take place in thoſe caſes one- 

ly, in the Deviſe of ſuch Lands'as could not paſle by the deceaſed's Will, 

before the making ofthe ſaid Statute z whereby men were enabled to de- 

viſe their Lands, Tencments and Hereditaments, by their laſt Wills, 

that the ſame were written in their life-time F. As doth afterwards F Hance cpinionem 

more fully appear : where is alſo ſhewed, what Lands and how much _ at 

may be deviſed by Will®, Another thing peculiar to a written Teſta- rivablerracem fapic 

ment is this : In a written Teſtament (6) the Teſtator hath this bene- fime accepi anonnul. 

fit, he may conceal and keep ſecret the tenour or contents of his Will lis dodtifl. Cauſ:dicis, 

from the witneſſesi 3 which he cannot doe when he maketh a nuncu- JO Perinian fan 

pative Teſtament. And therefore, it the Teſtator be loth to have his —_— TIP 

Will known 3 which thing hapneth very often, (7) either becauſe the * Infra 3. part. $ 4. 

Teſtator is afraid to offend ſuch perſons as do gape for greater bequeſts | E+ Hae confultit, C. 

then either they have deſerved, or the Teltator is willing to beſtow *n as. fe GraliBG, 

upon them 3 (leſt they, peradventure, underſtanding thereof, would 

not ſuffer him to live in quiet : ) or elſe becauſe he ſhould overmuch 

encourage others, to whom he meant to be more beneticiall then they 

expedted 3 (and fo give them occafion to be more negligent Husbands 

or Stewards about their own affairs, then otherwiſe they would have 

been, if they had not expected ſuch a benefit at the Teſtator's hands: ) 

or for ſome other conſiderations: In theſe and like caſes, after the Te- 

ſtator hath written his Will with his own hand, or procured ſome other 

to write the ſarne, he may cloſe up the writing, without making the 

witneſſes privy to the contents thereof 3 and ſhewing the ſame to the 

witneſſes, he may ſay unto them, This is my laſt Will and Teſtament, 

or, Herein is contained my laſt Will : and this is ſufficient *, Neither * auth. rr non ov. 

is the Teſtament therefore the leſſe available, becauſe the witneſſes do ſervato.C. de teſta. &: 

not know-what is contained in the ſame |, incaſe ($) the witneſſes be PD. ibidem. 

able to prove the Identity of the writing 3 that is to ſay, that the writing ._—_ Few . 2 

now ſhewed, is the very ſame writing which the Teltator in his life- ge CS = 

time affirmed before them to be hisWill,or to contain his Will ®, Other- cedit Kling. in curd. 

wiſe the Will can take no effec, through the defe& of ſufficient proof *, *i' "+ 8. Vide Simo. 

And therefore (9) leſt the Will ſhould periſh for want of due proof, wy —_—— pag 

when the Teſtator would not have the contents known, it is not onely : DD, ind. L. Hac 

requiſite that the witneſſes be learned, but expedient alſo that they conſultifſ.& in Auth, 

write their names on the back-fide, or ſome part of the Teltament 9, or £* 290 obſervato. C. 

uſe ſome otherlike means, that they may be able to depoſe and teſtify —_— OTE 

undoubtedly, that the ſame is the very writing it ſelf which the Teſta- n.;.& inf.part. 4.525. 

tor affirmed to be his Will, or to contain his Will?. It the Teſtator * Bare & alli in L. fi 

affirm that his Will is already written, and that it is in the cuſtody of '*® {cripſero, ff, de 
: . . cond. & demon, Pa- 

ſuch a one, naming ſome lingular perſon, which perſon ſo named doth ;ic conf 19, vol. 3 

bring forth a writing, and doth depoſe by virtue of his oath, that this is n. 25, 25. © Has 


that Will or writing which the Telſtator affirmed unto him to be his ? Specul. de Inſtr. e- 
\ . { di, $ compendioſe.n. 

o. Kling. in tit de teſta. ordin, Inſtic, n, 8. & 9. Clar. $ eſta. q, 4. n. 3. ? Sichard. in Auth, quod fine. C, 
c teſta. Covar. in c. cum tibi de reſta.cxrr, Specul, ubi ſupra,8& infr, parr.4. $25. Clar. d. $ Teſta enum, 


"4+ 4+ & q. 36. in fin, Maſcard. Trad. de probac.concluſ. 1352. 0. 173. Paril, d.confil, 19.,yol.3.n.2 5 25,%c. 


E 2 laſt 


28 that a Teſtament or laſt Will is. Part 1 


__ "_—_ 
- 


laſt Will and Teſtament: this man's teſiimony , together with the 
* Ludo, Zunt. Re- other witneſſes *, depoſing that the Teſtator affirmed unto them, that 
ſpon. pro vuxore,n. his Will was in that man's keeping, isa ſufficient proof of the Will of 
- Alex, Concil.176. (4.6 deceaſed; albeit none of them were privy to the contents thereof, 
fa ſaving the Teſtator alone. But if the Teſtator did not ſimply affirm, 
that his Teſtament was in that man's keeping, but alſo that it was writ- 

' ten with his own hand ; then it is not ſufficient for the proof thereof, 

that this man, who doth produce the Will, depoſe, that it be the ſame 

which the Teſtator did commit to his cuſtody, unlefle alſo it appear 

+ Caſtro. in leg. ha- that the ſame was written with the Teſtator's own hand f. For the 
redes palam.f.de Te- Teſtator, in affirming that the Teſtament was written with his own 
Rta.& in $ per nuncu- hang, doth intimate thus much, that unleſle it appear to be written 
re na my with his hand, that other man's teſtimony ſhall not ſuffice|], as in the 
fia. Ludo. Zunt. ubi former caſe ; otherwiſe the mention of his own hand- writing had been 


ſup.n.89.Hiero.Pant- jdle F. 

ſchman. wh 2. n. $3. Oy” . . . 

| Caftrenſ. & it; ali ubi ſup. + Verba teſtatoris intelligi debent ut non fint ſuperfſua, imo improprie ſunt 
accipienda potius quam ſuperflue. Mantic. de conjeR, ult, vol. lib, 3. tit, g. 8. 1. 


Whether a Teſtament may be written with notes or figures , and 
whether it may be proved without witnefles, by the hand and ſeal of 
* Infra part, 4+'$ 25. the Teltator, with other like queſtions, Is declared afterward 9. 


What ſhall be ſid to be a good Will to paſs Lands and Teme- 


ments within the Stat. 32 H. 8. 


T W © things are requilite to the perfetion of a Will by which 

Lands paſſe. 1. Writing, that's the initzz#m : 2. the death of the 

Deviſor, that's the conſummation, The initizm ought to be plenum 

& perfelinm, otherwiſe it's not good: and therefore if one command 

another to make his Will, and by that to'deviſe White-acre to]. S. and 

his heirs, and Black-acre to ]. H, and his heirs, and he writ the deviſe 

to]. S., in the life-time of the Deviſor, and befoxe the other is writ 

the Deviſor dicths yet this isa good Will to ]. $. But it he command 

one to make his Will, and to deviſe White-acre to }. $., and his heirs, 

upon condition, and he writethe deviſe to ]. S, and his heirs, and be- 

fore that he hath writ the condition the Deviſor dicth 3 the deviſe is 

void ; for in the one caſe-the deviſes are ſeverall and diſtin, and in 

that caſe the deviſe to ]. S. is full and perfe&; but in the lafi the deviſe 

isnot full, but imperfect 3 for the entire deviſe as to J, S. was not fully 

* 20 EBliz, Celthorps put in writing, ſo as the initium in that caſe zonfuit plenim®, There- 

Caſe, Curia Ward. fore if a man intend Land to ], S. for life, the remainder to }. D. and 

ard _ B% _— before the remainder is written, the Deviſor dicth, it's a void deviſe 

— "" for the whole Land; becauſe the one did depend upon the other. F. 
fol, 44 11 Jac. C. B, Sir Tho, Lakes Caſe. 

So if a man ſciſed in Fee of Lands by his Will declarca, that he in- 

tended toadvance his 2 danghters equally, and deviſcth the one moie- 

ty by ſpeciall nameof the Land to his eldeſt daughter, and dies _ 
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he has deviſed the other moiety to his younger daughter 3 adjudged 
that the deviſe was void for the whole ; becauſe he did intend to ad- 
vance then? equally. T, 11 Jac. in Curie Wardorum Six Tho, Lakes & 
Madam Ceſar. 
Any ſuch inſtructions to have his Will made in writing, thereby to 
give his land to one of his ſons tor lite, and the Clark which put the 
Will in writing, writes an eſtate in Fee: per Curiam the Will is void , 
in the whole 3 becauſe it was not the Will of the Deviſor >. Ifa man cle Mi 
by parol deviſeth land to }. S. and his heirs, and afterwards it is put in Dewnbal'verl. Cat 
writing during his life without his command or agreement, it's no by. Moores rep. fol, 
Will in writing within the 32 H.$ c. 355. & 483, 
But if a man write the Will of another without directions, and bring = bs: _ 
it to the Deviſor, and he allow of it, it's a good will ©. ap, 3 ns 
A. B. ſciſed of Lands in Socage deviſed the ſame by parol to his 3 fi- Stellat- Combs Caſe, 
ſters,a ſtranger preſent recited the Teſtator's words to him,who affirmed Moores rep. tol.759, 
the ſame.,afterwards the ſtranger for his own remembrance put the words * 105% 
into writing 3 but read them not to the deviſor before his death : this 
deviſe ſo reduced into writing modo & forma is void 3 becauſe it was 
written without the direRion of the Deviſor 3 and conſequently no 
Will within the Statute, But if after the writing thereot, he had read 
the ſame to the Deviſor, and thereupon the Deviſor had affirmed the 
ſame, it had been a good Will ®, *P. 30 Eliz, B. R. 
]. G. being an illiterate man commanded one to write his Will, by Nſþ & Edwards Cat. 
which he would that his houſe, 40 acres of Land and 52 acres of Pa- Xt: ''3: _ Py, 
ſture ſhould be ſold by his Executors: the party writ his Will in theſe > 3. fol, mes 
words ; I will that my houſe with the appurtenances ſhall be fold by 113. 
my Executors, and the money diftributed for the advancement of my 
young children; the Deviſor dieth,the Executors fell part of the Land : 
adjudged, by this deviſe the Lands did paſs, for the words cum perti- 
uentis are effectuall to enforce the deviſe. \ f 25,28 Fliz. Hig- 
A. deviſeth Land to R.his fon and the heirs male of his body, with re- ham verſ. Honiwood. 
mainder over to-his other children, R. died in the life-time of the De- C—_ fol. 221. 
viſor, having iſſue male, A. the Feſtator ſaith that my Will and intent —_ _ a 
is, that my Will thall ſtand good to the children of R. as if he had ſur- 
vived me. B- Popbam and Fenner, the children ſhall take by this devife. 
Gawdy and Clench contra : and their reaſon was, becauſe the laft publi- 
cation was not in writing. The other Juſtices did think there was 
enough before in writing to make the iſſues have the Land : but there 
they were to take by diſcent, whereas here they arc to take by purchaſe#, , 1 16 Uiz-ro.446. 
Quere, Fuller ver, Fuller, 
A man took notes of one who lay ſick, to make his Will, and after- Moores rep. fol. 353. 
wards he drew up the Will in writing, but the ſick perſon died before 0+ 475+ Crok. part.3. 
it was ſhewed tohim : per Curiam it's a good Will within the Statute f** 
of 32. to paſſe Lands ®, So it was adjudged in Hinton's Cafe, where »T, 54, 6, Dyer f, 
articles were read tothe Devifor concerning the difpotition of his 72. 5 Eliz.Sackvils 
Lands, and the articles were written and engroſſed after his death, and Cale. 
yet it was a good Will within the Statute i, t 4 liz. Hintons Ca£, 
M, 4 & : Ph. & Mar. Brown & Browns _ Anderſ, rep. c. 85- 
3 man 


dad. 
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A man made his will in writing in this manner, I will and bequeath 
my Lands to A. and the name of the Deviſor was not in the whole 
Will, yet adjudged a good deviſe by averment of the name of the De- 
* P, 24 Eliz- B. R, viſors. 
Leon, part, 3-fol.79. The Lord Audley made a feoffment in Fee of his Lands, and after- 
wards by Indenture reciting the feoffment to be to the intent that the 
Feoffees ſhould perform his Will, he declared in theſe words, Know 
ye, that my Will is; that they ſhall ſtand ſeiſed for the payment of my 
debts, and afterwards ſhall make ancſiate to me and E. my wife in 
. tail ; per Curiam, it sno Will, becauſe he limited the eltate to be execu-: 
ted in his life-time. It was farther holden, that the wife was a ſiran- 
ger tothe Land, and to the ancient uſe z wherefore without an eſtate 
re-made to the Feoffees, the ancient uſes did remain, and were not al- 
tered by the ſaid declaration , but remained to the husband and his 
''M, 4x Eliz. Dy. fol. heirs as before), 
166. the Lord Aud- Tf a man expreſs by a letter his will todiſpoſe of his Land, the Land 
leys Caſe. ſhall go accordingly, and it's ſufficient to give the Lands, per 32 H.8., 
It was the caſe of one Weft, who was beyond Seas, and writ ſuch a 
letter, that he willed that his Lands ſhould go in ſuch a manner, and 
" M. 24 Eliz. Wefts adjudged a good deviſe ®, 
Caſe. Moores rep- A mandeviſes ſuch rents as are mentioned in ſucha writing under his 
fol. 177. hand and ſeal; adjudged it was a good deviſe in writing of the rents 
themſelves, and as good as if they had been ſpecially limited and ex- 
"H. 2 Jac. rot. 360. preſſed inthe Will ®. 
Molineux ver, Moli- A man made a deed of feoffment to ſeverall uſes, and maketh no li- 
rg Crok. paſt. 2+ yery, and after by his Will deviſeth the Land to ſuch perſons, and in 
"Io" ſuch manner as he appointed by his deed of feoffment ; adjudged a 
© Fairfaxes Caſe.Cu, 890d deviſe of the Land 9. 
Wardor, A Will made at the interrogation of another is no Will within the 
Statute of 32 H. 8. and therefore if a man be asked ifhe will give his 
Lands to B. and an{wereth,yeszthough it be reduced into writing,if it be 
not by the dire&ion or agreement of the deviſor, it's no Will within the 
pÞ M+ 10 Jac, Shuters Statute,becauſe it is but an anfwer to a queſtion P. 
Caſc. H. B. being fick in Londos ſent for one Tho, Atkins a Counſellour at 
Law, and deſired him to write his laſt Will and Teſtament of his 
Lands, &#c. the ſaid Tho. Atkins moved the ſaid H. B, to declare to him 
his laſt Will, who did- declare it to him the ſaid Tho. Atkins took 
paper and ink, and writ notes briefly of the ſaid Will, ſcil. every legacy 
which the ſaid H. B. did declare to him, and alſo the names of the Exe- 
cutors ; after that the ſaid Tho. Atkins went to his houſe with the faid 
notes which he had written, and then inimediately with his own hand 
writ the ſaid Will and Teſtament of H. B. in form 3 and when he had 
writ-it before the hour of 12 in the forenoon the ſame day, the faid 
Tho. Atkins returned to the houſe of thefaid H. B. within half an hour 
after the ſaid hourof 12, with the ſaid Will and Teſtament, to reade 
and deliver it to the ſaid H.B. but was told that the ſaid H.B. died at 12 
of the clock before; whereupon T. Atkins delivered the ſame to the Exce 
cutors which were therein named z the wite enters upon the Lands _ 
vi 
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vifed to her, the ſon enters upon her, the wife re-enters, whereupon 
the Plaintiff brought his writ : the opinion of, all the Juſtices was , 
that it was a good Will in writing according to the Statute of 32 H. 8 9, 


Touching Wills , my advice is toall which have Lands, that by 
advice of Counſell learned by a& executed they make aſſurances of 
their Lands according to their true intent, in full health and memory 3 
to which aſſurances they may add ſuch conditions or promiſes of revo- 
cation as they pleaſe : for I have found great controverſies and doubts 
daily to grow and ariſe by reaſon of deviſes and laſt Wills , ſometimes 
in reſpe& of the tenures of the land, at other times under pretence of 
revocations, which may calily be made by parol 3 alſo in reſpe& of ob- 
ſcure and inlenſible words, and repugnant ſentences, the Will being 
made in haſt; and ſome do pretend that the Teſtator, in reſpe& of ex- 
tremity of ſickneſs, was not of ſound memory; and divers other ſcruples 
and queſtions are moved about Wills, But if you pleaſe to deviſe your 
Land by Will, 

I. Make it by good advice in your health and ſound memory, and 
inform your Counſel! truly of the eſtate and tenure of your Lands, that 
it may be made according tothe rules of Law, and fo all queſtions and 
controverſies may thereby be prevented. 

2. If your Will concerns Land and inheritance, it is good to make 
it indented, and to leave one part with a friend, leſt after your death 
your Will be ſuppreſſed. 

3. At the time of the publication of your Will, take credible wit- 
neſſes which may ſubſcribe their names to it. 

4. If it may be, let the whole Will be written with one hand in 
parchment or paper, for fear of alteration, addition, or diminution, 

5. Let the hand and ſeal of the Deviſor be putto it. 

6, If it be in (everall parts, let the hand and ſeal of the Deviſor, and 
the names of the witneſſes be ſubſcribed to every part. 

7. If there be any interlining or rafure in the Wil, let there be a 
memorandum of it. 

$. If you make any revocation of your Will, or of any part of it, do 
it in writing by good advice z for upon reyocations by paroll contro- 


4 T. 4% 5 Phil. & 
Mar. Henry Browns 


Caſe. Kelw. fol. 209, 


2. Anderl, rep. c. 85. 


verſies do ariſe, ſome of the witneſſes affirming it in one manner, and þ lib. 3. fol. 36:Butkey 


others in another manner 7, 


$ XII. Of a nuncupative Teſtament. 


1. What i 2 nuncupative Teſtament. 

2, Wherefore it is called Nuncupative, 

3. Of the force and effet of a nuncupative Teſtament, 

4+ At what time nuncupative Teftaments ars made, and what irthe 
reaſon. 

5, Teſtaments favourably expounded, 

s, A nmneupative Teſtament made divers waier, 

| 5 A. Nune 


and Bakers Caſc.. 


AM. 
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A Nuncupative Teſtament (1) is, when the Teſtator without any 

07 writing doth declare his Will before a ſufficient number of witne(- 

*$ Fin. Inſtit.de te- ſes ®. And itiscalled nuncupative (2) 4 nuncupands, i. nominando, 
OR _— of naming Þ z becauſe when a man maketh a nuncupative Teſtament, 
© Mining in d.& &n, he muſt name his Executor, and declare his whole mind before witne(- 
& Kling. in d. tit. de ſes ©. And (3)a nuncupative Teftament is of as great force and effi- 


reſta. ordin.n.11. cacy (except for Lands, Tenements and Hereditaments) as is a writ- 


| <Minhing.ind. Sfin. (4 Teftament 4, This kind (4) of Teftament is commonly made 


d (T5 
Ki - —_ when the Teſtator is now very ſick, weak, and paſt all hope of recove- 


onem, C. de teſta.d. 1y *, For (as one reporteth) it is received for an opinion amongſt the 
$ fin, Inſtir, de tefta. ruder and more ignorant people, that if a man ſhould chance to be fo 


ordin. *44 | 94 | 1+ Ss 4 
0 wiſe asto make his Will in his good health, when he is ſtrong and of 
_ mw good memory , having time and leiſure, and might ask counſel! (if 


any doubt. were) of the learned; that then furely he ſhould not live 
long after. And therefore they defer it untill ſuch time, when it were more 
convenient to-apply themſelves. to the diſpoſing of their ſouls, then of 
fihidem. their lands and'gpodsf. (5) And in conſideration hereof it is, that 
. Teftaments are ſo much favoured which be made in ſuch perillous 
times, namely, for that the Teftator then cannot conveniently ſtay to 

e Infra part. 4+ $4- ask-counſell of ſuch points as bedoubtfull in Laws. 
A (6) nuncupative Teftament may be made not onely by the proper 
motion of the Feftator, but alſo at the interrogation of another, as is 

k Infra part- 4+ $26, hereafter declared Þ. | 

'- Debt bronght-by Executors, the Defendant demanded Oyer of the 
Teſtament and. had it 3. which was thus; Memorandum, that W. S. of 
London made this nuncupative Will in this manner, vis. he appointed 
T. W. and R. C. his Executors 3 and that was under the ſeal of the 
Ordinary : per totam Curiam, it is (ſufficient to enable them to maintain 
an ation, notwithftanding it was but under the ſeal of the Ordinary, 
and not of the party. 4 H:6. fol. 1.5 H. 5.1. Brook tit. Teſtament, H. 
8. 3. 14 H. 6.5.' But per Choke Executors cannot have an aQion 
"4H. "7 I-$H. 5-1. upon anuncupative Teſtament, except it be after put in writing 3 and 
24 0-0.5-10E- 4-1: therefore the uſe is toprove it by witneſſes before the Ordinary, and 


Brok. tir, teſtament. a , 
pl.8. 3. then towriteit. 10E, 4.17, 


$ XIII. Of priviledged Teſtaments. 


1. What is a priviledged Teftament, 
2, Wherefore they be called priviledged. 
3. Divers ſorts of priviledged Teftaments. 


| Pfaiecec T, eftaments are thoſe (1) which are enriched with ſome 
* Mantic.de conje&t. F* ' ſpeciall' freedom or' benefir, contrary to the common courfe of 
ult.vol. lib.1. tit. $7. [,aw ®, They be termed (2) priviledged, 4 privilegio, quaſi 4 privata 
wn. zHoſtienCir, Jege *» For a priviledge doth ſignify a private Law. Foraſinuch 
dSummaHoſtienſ.tir, {*8* * For a priviledge doth fignify a private Law. Foraſmu 
de privileg. in prin, therefore as by a private orſpeciall Law ſome Teftaments be diſcharged 
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or disbwrthened from the uſuall orders or acc of common or 
generall Law, in that reſpect they are called hviledged. 

Of 3) priviledged Tcitaments there are three ſorts ; Teſtamentum 
mibitare, Teftamentum inter liberos, Teſtamentum ad pias cauſys ; a Te- e Videlicet.teftamen. 
fiament made by a Souldier, 3 a Tettament made by a father among(t ta ruſticorum , te- 
his children 3 and a Teltament made for good and godly uſes, And ft" tempore peſtis 
although there be ſome other priviledged Tettaments, yet their privi- 209%, & hujuſms- 


ledges are but ſmall in compariſon of theſe three ©, =_ =. ; 


$ XIV. Of a military Teſtament. 


1. The cauſes wherefore Souldiers enjoy ſuch priviledger in making 
their Teftaments, 

2, Wherein Souldiers are priviledged concerning the making of their 
Teſtaments. 


3. Souldiers priviledged in reſpedt of their own perſons, and of othere 
al 


" 

4. Sonldiers priviledged in reſpel of Solennities Teſtamentary, 

5. Souldiers priviledged in reſped of the ſubſtance and form of s Te- 
ſtament. . 

6. Three ſorts of men called Soldiers, 

7. Whether all armed Souldiers enjoy theſe priviledger. 

$. "= Dofiors of the Law and Clergy-men enjoy theſe privi- 
leager, p 

9. The fruit which the Common-wealth reapeth bythe ſtudy and pradiice 
of the Law. 

10, What benefit doth redound unto us by the Clergy, 

11. Whether the Souldier or the Lawyer are more honourable, 

12, What manner of Teftamentary priviledges Divines and Lawyers ds 


enjoy. | 
13. All®odors and Divines be not priviledged, 


Oraſmuch as (1) Souldiers, being better acquainted with weapons 

then books, are preſumed to have ſo much the lefſe knowledge in 
theLaws of peace, by how much they are the more expert in theLaws of 
Arms : foraſmuch alſo as noble Warriours, in the defence of their « 1, fin; 6 C. de jure. 
Countrey, do oftentimes undertake perillous enterpriſes, wherein they d. lib. in fin. Vigh. & 
loſe their lives or their lims, and (ſeldom eſcape without wounds or =_y ———_ tes 
bodily hurtÞ ; As well therefore in regard of their ſmall skill in our dLe——_ as 
peaceable Laws on the one ſide ©, as in recompence of their great perils reſta.mil. & ibia.ec, 
and hurts in furious and cruell battels on the other ſide 4, they enjoy * Inſtir. de mil.,reſt-, 
many notable priviledges and benefits in the making of their Telta- - A. = ron l 
ments, (eſpecially by the Civill-Law,) which are not allowed unto 7g © Orvatec: 


others *, © Dec. ind. L. quan- 

quam.C. de mil.refta. 
Arque harum cauſarum prior eft impulſiva. poſterior finalis, Gail ubi ſupr. * Vaſquius de ſuccedl, reſo» 
luc, li. 2. $ 20. ubi enamerat 70 privilegia milicibus induks. 
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Of theſe (2) es, ſome do reſpect the perſon of the Tetta- 
tor, ſome reſpe& the ob the Executor'or Legatary; ſome reſpe&t 
the ſolemnities abo e- making of the teſtament, and ſome reſpe& 
7.L.ncque enim-fide the ſubſtance or form of the teftament -made fi Concerning the firti 
jrona ep kind of priviledge : whereas (3) there be many which be dif- 
Ga, mit CManticade abled to make their Teſtaments, ( as afterwards doth appear8;) yet 
conjeR.nlr. yol.lib.s, a Sou ldier- is not diſabled by any -of theſe impediments, unleſs it be 
bite 4, F by reaſon of faror or Jack- of reaſon, or-for ſome other cauſes, when 
pe 7 " he is diſabled jure gentinm ®, Concerning the perſon of the Exc- 
eniea, Minfing _ cutor or Legatary : whereas there be divers which be prohibited 
de mil, teſta, Inſt. in to be Executors -or Legatarics to other perſons 3 yet they are not 
prin. prohibited to, be Executors or Legatarics to a Souldier, (except in 
t Bar. ind. L. neque Joie few caſes i.)- Concerning (4) the ſolemnitics of the Civil Law 
enim. & infra part.s, to be obſerved in the making of Teltaments : Souldiers are clearly ac- 
t L, Divus.M.de reſta, quitted from the obſervation thereof*; ſaving that in the opinion of 
mil.$ plane. Inſt.cod. divers, Souldiers when they make their Teſtaments ought to require the 
' Quorum opinio cd- ywitneſſes to be preſent?, Bur foraſmuch as no ſubjeR of this Land 
op N _ is ſtriqly tied to this obſervation, of” requiring the witneſſes in the ma- 
ps $7 4. king of his teſtament ®, (thoſe'onely ſolemnities being neceffary which 
cum notar, ibidem- be' Furis  gentium ® ; ) therefore that opinion is not to take-place 
* Supra $ x, in prin. here in* England : otherwiſe this abſurdity would follow, that Soul- 

diers ſhould be tied to more ſtri& obſervation then men of greater 
» Vide quz ſuperius Skill, and, enjoy lefs liberty then they of leſs deſert®, Concerning 
dia ſunt $ x.n-5-ci (5) Military Priviledges which refpe& the form and ſubſtance of the 
© Noris marg. Rogatio- Teſtament made: fixl}, whereas no other perſon can die with two 
— O—_— Teſtaments, yet a'Souldier may 3 and both Teftaments ſhall-be dee- 
Lindw.in e.ftaturum, med good, according tothe will and meaning of the Teftator P., And 
de teſtamemis. 1. 3- whereas another perſon cannot die partly tettate and partly inteſtate, 
provinc.conſtir.Cant. ( at leaſt by the Civill Law 4) yet a Souldier may *. And' therefore 
verb. probatis. & if a Souldier make his teftament; and therein appoint an Executor 


; barur. : , i , 
he 1 for goods in one place f, the nextof kin ſhall have admigniltration of 


+ L, jus noſtrum.de goods in another place *. Bur this priviledge doth alſo Wong to-eve- 
y 6 i. ſubjeR of this Realm. Other priviledges there be, but it were too 


fi. mil. long to repeat them 'all'y. | 
+ D. L, Miles. * Firzherb, Abridg.'rir, exec, n. 26,'& infra part. 4."$ 17. $18. » Vide (4 placeat ) 
Vaſqu, de ſuccefl, refolnc, 1.2.4 26. ubrenutnera'9ge privilegia quz militibus competunt. | 
Afeer we have viewed what priviledges do belong 'to'Soultiers, it 

ſhall be expedient'to ſhew 'whatmanner of Souldiers they 'be towhom 

theſe priviltedges are granted. ' "Wherefore we are to-underftand, that 

there (6 ) be three forts 6f imen-+which be termed fin -Law by the 

name of 'Souldiers. The firſt be Miles armati, armed Souldiers : 

( {ach as are above deſcribed 7) the ſecond be Milires/lirevaris; lettered 

Souldiers, as Doors of the Law : the thirt ſort are 'Milives celeftes, 

celeſtiall or heavenly Souldiers, as Clergy-men and Divines : 'for fo 

2 Minſin. in Byb. de the, Law dcth term them *, , Concerning the firſt ſort, ( 7.) either 
rcſta. mil. ioffie. they be fuch as lie ſafely in ſome ..Callle or. place of defence, or-be- 
lieged by the enemy, onely in readineſs to be imploycd in cafe of in- 
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vaſion' or rebellion 3 and then they do not enjoy theſe Military Privi- 
ledges y : or elſe they be ſuch as are in expedition or aCtuall ſervice of 7 Inrellige ationg- 
Wars 3 and ſuch arc priviledged ?, at lealt during the time of their -1195 & limiraneos 
expedition *, whether they be employed by land or by water ®, and omen , re Vi- 
whether rhey be horſemen or footmen'®, (8 ) Concerning the other two fag. in : | pony 
forts of Souldiers, many are of this opinion, that they do not enjoy Inſtic. de reſt. mil, & 
the aforeſaid Priviledges 4, becauſe they are not ſouldicrs properly ſo Jul- Clar. $ teſtm. q, 
called, but metaphorically *. Others are of a contrary opinion 3 af- Neg omg 
firming (9) that the great pains and (tudious travell of learned nam ex Sako 5 L 
Lawyers ( eſpecially Dodtors of Law and ſuch like ) are no leſs be- Miles.f.de re jud. v, 
neficiall to their Country, then the hardy adventures of thoſe armed 5- alreram & Decio, 
Souldiers : for that without Laws no Common-wealth can be go- © _ de teſta,mil, 
verned : and in that reſpe&t deſerve as great priviledges as they *. :1, pan. c, de tefia; 
Much (10) more . then ( by all probabilities) are thoſe Spiri- mil, Mantic. de con 
tual! Souldiers worthy of all priviledges, by whoſe prayers and inter. X@.vlr. vol. 1. 6, tir, 
cefſions the wrath of God is appealed, and victory many times ob- 6 $24 ha A 

tained, and without whoſe Miniltery Chriſtianity would quickly be gen. Ch 


ruinated and ſubverted 8. Teſta.q15-n. 4.And, 

| Gail d. oblervat 118, 
b Michael Graf. Theſaur. com. op. $ teitm. q. 3. n. 1, Za. in L. miles. f, de re jud. n. $.in fin. © Dec, 
in Rub. dereſta. mil. C.n. $5. Ripa in L. centurio. ﬀ. de vulg. ſub. n. 11. * Sichard, in Rub. de mil. teſt, 
Cc. 9. Jaf. Ripa & alii in L. centurio. in de vulg. ſub. F, quorum op. com, eſt, ur refert Vaſq. de ſuccel.crea. 
$ 24+ D. 23. * Minſing. in Rub. de mil. reſta. Inſtir.n. 2. * Michael Graf, Theſaur.com. op. $ teſtm. 9. 4. 
Alex. in d. L. cencurio. qui camen aliis fundamentis nicitur. £ Alex. in d. L. centurio.n. 18. 


And yet doubtleſs it is more doubtfull in Law, whether theſe Mili- 
tary Priviledges do appertain to Teftaments made by Clergy-men, 
then if they were made by Lawyers ®, The reaſon may be, becauſe *Ripa ind.I, centu- 
howſoever Divines be worthy 3 yet they be'otherwiſe rewarded, though 119+ ff-de 1ulg. ub. n, 
not in this i : which reaſon. notwith(tanding doth. not ſo fully facishe, 37; Pot nr Try 
For if Doctors and pleaders of the Law be therefore priviledged, be- & Mathefilla,nor. 6x. 
cauſe they be compared to Souldiers * 1 for that like valiant Champions, Grafl. Theſaur. com. 
by force of Learning, ſtrength of wit, and mighty power of eloquence, i Sy orn 4 $+ 
they defend their Clients cauſes againſt the ſubtilties and injuries of £ _ ok 4 _K 
their adverſaties : how much- more ought our Clergy-men Divines, * Gloff. & DD. in L, 
our Captains in the ſpirituall warfare of this life, by means of whoſe miles. f. de re jud. 
ſacred miniſtery, and virtue of whoſe godly inſtruction, and might of ——_ aucerm 
preaching that powerfull and invincible Word, not our purſes, nor our Seibes = - -—4 
bodies, but even our ſouls are defended and kept in fatety, againſt is eriam cauſidicis , 
the cruell aſſaults of that bloudy and mortall enemy of mankind, (who Ppropterea quod licen- 
feeketh. by all malicious means, like a roaring Lion, whom he may par 1 ng 
devour z ) and againlt his huge Hoſt of wicked ſpirits, who-never out}. Tolle Ripe. 
relt day nor night; nor minute of an hour, but (till frive with might d.L, centurio. a. 18. 
and main to overthrow us, and to bring us all toeverlaſting deſtru- 
Ction ? how much more, I ſay, are theſe our Captains in thele fo ter- 
rible conflicts to be gratified and dignified with all manner of Mili- 
tary Priviledges! ? Wherefore if the matter reſt upon the ifſue of 1 arg.a min.ad maj. 
lert and worthineſs, without doubt, of theſe three forenamed Soul- 
diers, 'the Divine is not the laſt, but the foremoſi, : 
F 2 ON- 
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Concerning the (11 ) other two, ( the Lawyer I mean and the 

Souldier, ) whether of them deſerveth better of the Common-wealth; 

and whether is to be preferred before the other, is a queſtion (o incident 

to this controverſy, and cleaveth fo cloſe thereunto, that there be few 

= Alex. Jaſ. Ripa in Writers which handle the one, but they alſo touch the other ®, In 
d, L. centurio, Vaſq. the determination whereof, if the Interpreters of the Law may be 


” _ crea. $ 14+ Judges in their own cauſe, then the ſentence muſt needs be, Cedant 


" Vaſy ind. $ 24.n, 9774 toge ". ' : | ; | 

31. Jaſ, in L. per. C. de paRis, n. 4. Angel. Are. in $ fin. Inſti, de mil. reſta.Alex. in d. L, centurio.n, 14, 
& Ripa ibidem, n. 15. Panor. & Canoniſtz in L. quando de magiſtr. extr. n. 3. Feli. in Rub, de major. & 
Ob, extr. col. 2. : 


Compariſons be odious. For mine own part, if you will give me 
* Zaſ.in L. miles, de leave, I will tell you a tHe out of Zaſius ®, writing upon this queſti- 
re jud. ff. n. 8. on, which ſhall be as true as any in Xſop's Fables. A certain Painter 
( faith he ) meaning by his art to deſcribe the ſtrength of Man, did 
paint a little Man riding upon a huge Lion, as if a Man were ſtronger 
then a Lion. A Lion palling by, demanded of the Painter, where- 
fore he made ſuch a pi&ure. Becauſe (quoth the Painter ) my Man 
is able to tame any Lion, as eaſily as an Horſe or an Aſs. Well, fir, 
faid the Lion, if we could paint, thou ſhouldſ fee a Lion devouring a 
Painter. Eloquent men are as Painters, valiant Souldiers as Lions, 
Hitherto in jeſt : but now in earneſt, yet without offence. It is not 
the golden Chain, nor the Plume of Feathers, nor the big looks, nor 
» 7af. ind. L. miles. the proud brags, which make a right Souldier P, Neither is it the 
Ne $o long Gown, nor the grave Beard, nor the ſtately geſture, which make 
+ Cucullus non facit a good Lawyer 9. The counterfeit of cither deſerveth no honour 3 be 
Monachum- he never ſo brave, never ſo grave. If both be as they ſhould, the - 
preeminence in matters of War is the Souldier's z in matters of peace 
NR FO FECT it is the Lawyer's*. In other matters, he is the more honourable 
2 Alex.ine} Which doth more honour the other. To return to the former quelii- 
ed. L. n. 14. Gail li. on, whether ( 12 ) theſe Souldier-like Lawyers may challenge theſe 
2. pra&. obſer. 118. former Teſtamentary priviledges : We are to diſtinguiſh betwixt pri- 
A. $6, viledges granted to Souldiers ( fo properly called ) in reſped of their 
want of skill, and ignorance in matters of that quality, ( for ſuch do 
not belong to the Learned,) and privikdges of prerogative or deſert. 
+ TD. in L. miles. & For theſe kinds of priviledges belong allo ro Doctors and Clergy-men +: 
L. centurio. ﬀ. de re but ( 13) with this reſtriftien 3 that as they belong not to every 
jod Michel Grafl. ©. 11:-r, but onely to ſuch as are in ation 3 ſo they belong not to 
Lo ator "i s DoRors utterly #0x-proficient, or Clarks unlawtully nou-refident, but 
| fuch as paiafully attend their profeſſion, and diligently labour in their 
t Graff. d. 9. 5. Vi- vocation *, 
| apedmhet iy is L, fin, fi quis yero. C, de.codicil, n. 5, 


V. 


What a Teſtament or laſt Will is. 


$& XV. Of the Teſtament of the Fathar amongſt 
his Children. 


1. What is a Teſtament amongſt Children. 

2. That Teftament is preſamed laſt, which is made in favour of 
Children. 

3. If two Teftaments be found, and it do not appear which is firſt or 
laſt, neither is good. 

4. The Teſtament made in favour of children is not ſo eaſily revoked as 
another Teſtament. 

5. What manner of mention is to be made in the latter Teſtament, to 
take away the former made in favour of Children, 

6, Certain caſes wherein the Teſtament made in favour of Children 
may be taken away by the ſecond, without any mention of the 
former, 

7. Whether a Teſtament may be proved which hath uo witneſſes of the 
making thereof. 

8, The priviledge of proof without witneſſes, whether it be peculiar to 
one kind of Tejtament. 


Tx ſecond kind of priviledged Teltaments is, Teftamentum inter 

liberos, a Teltament amongſt children ® : , that is to ſay, ( x ). « Mantic. de conje; 
wherein the father nameth his lawfull and naturall children his Exe- uit. vol. lib. 1. tir. 7. 
cutors, giving to them the reſidue of his goods, Unto which king. i" 

of Teltament divers priviledges do appertain © The firlt priviledge bb nhorer 
is this, If (2) two Teſtaments be found after the death of the Felta- &> C. de ye" ib 
tor, of divers tenours, and it doth not appear which of them is the DD. 

latter Teſtament 3 in this doubt that Teſtament is preſumed the latter, © 4 $ex imperfedto. 
and fo ſhall prevail, which is made in favour of the children 4. Where- ter A ER - 
as if (3) neither be in favour of the children, nor otherwiſe privi- conje&. vic. vol. libs 
ledged, neither Teſtament ſhall prevail, but both are void, the one 6. tit. 2. 
deſtroying the other *. Unleſs the Teſtaments be made by a Souldier; * Bar- in L. 5. $ j. de 
for then it ſeemeth that both Teſtaments ſhall prevail, becauſe he may __— _ 
(if he will ) die with two Teftaments f. g. —_ s 
Inſtr. L. jus noſtrum. de reg jur. & Cagnol. ibidem, n 8, Rald. & Caſtr. in L. eum HS _— 
fk. quzrebatur.de teſta. mil. tf. tar. in d. L. j. $ j. de bon. poll. ſecundum tab. , 


Another priviledge is this, The (4) Teſtament made in: favour 
of children is not ſo caftily revoked as other Teſtaments are8 : for * Auth. hoc inter fi. 
whereas in other Teſtaments, the former is revoked or. infringed. by 19s. G. de tefta. is 
the latter, and that ipſo jure ®, without any expreſs revocation of the = whtir 
former, and without any kind of mention of the former. Teſta- quibus mod. reft. in- 
ment, Gther generall or ſpecialli, ( certain caſes excepted: ) yet fr. 
(5 ) by the Civill Law, if the Father have once made a Tetta- * lofra part. 9. $34. 
ment, wherein he. hath preferred his children as before, the fame is 
F 3 not 


What' a Teſtaniewt or laſt Will as. Part'T- 
not revoked by a latter Teſtament, wherein ſtrangers are preferred, 
(whether the former be a written Teltament or Nuncupative, ) un- 
& 4. Auth, hoc inter 1eſs in the latter Teſtament there be ſpeciall mention of che former *, 
liberos, Alexs Jaſ, Si- So (6) that it is not ſufficient for the Teſtator to make generall men- 
char. ibidem.quorum tion, ſaying, I make this my laſt Will, notwithſtanding any former 
hn 9] Teſtament 3 but he mult. make fpecialt mention, as, notwichſtanding 
quit Grafl. Theſaur. any former Teſtament made amongft my children ® Or unleſs the 
com, op. $ teſtm, q. ſecond Teſtament be made ad pias cauſas ®, Or elſe fome great dif- 
_ Ne 11, _ pleaſure or enmity have happened 'betwixt the father and the chil- 
Bape 1" 98 dren * 3 or ſome. like cauſe have come to paſs, whereby it may ap- 
n. 19, & Sichard. in Pear that the Father did repent ftim of the making of his aid 
d. Auth, Hoc inter, Will ®. « Þ ES. 
= Jaſ. in d. Auth, | | ALES | 
Hoc inter. ® Grafl. Theſaur. com, op. $ teſt, q. 86, m. x1. ' * Grall, ibid. 


Another priviledge granted by the Civill Law'to a Father's Teſta- 

ment amonglt his children, is, this, That the ( 7, ) ſame take ce, 

albeit there be no witneffes* to prove *the ſame” : as* when © there 'is a 

Teſtament found in ſome Chelt,or like place, written or ſubſcribed with 

the Teſftator's hand, or by him procured to be written by ſome 0- 

P Bald. Paul.decafir. ther P. Howbeit I do ſuppoſe that by- (8 the generall cuſtome of 

& Jaſ. in Auth. quod this Realm of England, thoſe two priviledges be not proper or pecu- 

ſine.C, de teſt, Ifar to Fathers Teliameats alone, bat 'that the fame are common to all 

other Engliſh-mens Teſtaments; and namely the latter priviledge, 

when it doth appear' undoubtedly to be written or ſubſcribed with 

the Teſiator's own hand, or it is proved that the Teftator cauſed the 

ſame to be written by another. How this proof is to be made. that 

the Teſtament is A or ſubſcribed with the Teſtaror's own hand, 

xxy, is declared in another place 4. | | 

hs HH Other priviledges there be, whereby theſe kinds of Teſtaments are 

- free from ſundry obſervations and folemniries wherewith other Tet!a- 

ments are charged. But becauſe they are allo common to all our Te- 

faments here in England, it were improper to repeat them in this place 
under the Title of Priviledges. 


$ XVI. Of a Teſtament ad pies canſas. 
1. A Teſtament ad pias cauſas may be ſo termed either in reſpeti of 


perſons or places, | 
| 2, A Teſtament ad'pias cauſas may be made by ftrange and unaceuſto- 
med notes, | 
3. 4 Teſtament ad pias cauſas, being found cancelled, is not preſumed 
to be-adviſedly cancelled by the Teſtator. =_ 


4. In a Teftament ad pias cauſas, whether the condition owght 'to be 


, g 118 


-- 5. A Teftament ad pias cauſas ir pot void by reaſon of uncertainty. * / 
 *: 6, Whether all priviledges which belong to a Military Teftathent, 6 td 
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'4 Teftament amongſt #he Teſtator”s children, do alſo belong to 2 
Teſtament ad pias caulas, 
7. What if there appear- two priviledged Teſftaments, and it doth nat 
appear which is later ? whether ſhall be preferred ? 


He third kind -of priviledged Teftaments is that Teſtament ad 
pias canſ4s.* ;, Which is ſo termed (1) not onely in reſpet of * Mantic. de conje, 
perſons, (as when the Teltator willeth his goods to be diſtributed to vt. vol. | . t. We 7. 
young Orphans, Widows, Strangers, Priſoners, Lame and diſeaſed ® fin. Kia 1, 6. Ur. 3. 
perſons, {o. that they E: poor and needy, ſuch as the Law termeth 
miſerable perſons ;  ) but alſo in reſpe&t of places; as when the ſame 
is left to Hoſpitals, to Churches, to repairing of Bridges, Walls of a 
Town or City, when the ſame be decayed and ſtand in need to bere- 
Paired®, And ſuch a Teſtament hath very many priviledges ©. b Lindw.in c.ita quo- 
. verb, plas 
cauſas. de teſta. lib. 3. provincial. conſticur. Cant, & latifſime Tiraquel. tract, de A covln in 


przf. ejuſd. © Tiraquel, in d. traQ. ubi enumerat 170 privilegia piz cauſz, quorum ramen longe maxima 
pars competit ſingulis Anglorum Teſtamentis, etiamfi non fint condita ad pias cauſas. 


One'priviledge is, That (2) this kind of Teſtament may be writ- 
ten with ftrange and unaccuſtomed charaQters or notesz as in fiead of 
A. the firſt figure 1. in ſtead of B. the ſecond figure 2. in ſtead of C. 
the third figure 3. or with ſome other more ttrange deviſed Letters. 
Yet nevertheleſs the ſame is as effetual], as if it had been written af- 


ter the uſuall and accuſtomed manner 9. 4 Mantic, de conjeR. 
ulr. vol, lib. 6, tis 
3+ 0.3. Tiraquel. de privileg. piz cauſz, c. 12, vide infr, part. 4. $ 25. 


Another priviledge is this, That if the (3) Teſtament ad pias cax- 
ſas be found cancelled, and it is not known whether the Teſtator did 
willingly and wittingly cancel] the fame, the Law doth preſume it 
to be cancelled unadviſedly*; andfo it-is in effet as if it had not *Covar. in Rub. de 
been cancelled at all : whereas in other Teſtaments the contrary is teſts. 2. par. n- = 
preſumed 3 that+is, that the Teſtator did wittingly and willingly can- ho way —_— 
cell the ſame f; whereby they axe made void, as afterward is de- jc, yol. lib. 12. tir. 


clared 8, Ap | 2+ N. 32, 
(8 Y Ws. f Alex, conſil. 104» 
n, &, vol. 7, Mantic, de conjeQ. ulr, vol. lib. 12. tit, 1. num. 30. © Infra part. 7+ $ 16+ 


FER 6 44 44 s 
Another -paiuiledge is ,- That !for the obtaining of any thing, Jeft 
conditionally: ad qias caſas, it is (4) ſufhcient the condition, be ac- 


-  compliſhed diy. other means, ithen according to-the preciſe:/form of the 


condition ®, Whercawimiothtr Teftamenys or Legacics-it is-noc ſuſh- * Tiraquel. de privi. 
cient, unleſs the condition be preciſely obſerved *, OE_—S C. 824. 
or . X # . *,C,qui h#- 
Another priviledge is, That the (5) Teſtament ad pias canfis- is ;egi, de cond, & de. 
not void in reſpec of uncertainty, ( as other Teltaments are:) and mon. f. vide infra: 
therefore if the Teſtator fay, I make the poor my Executors, or, I will pt 4+ $ 7+ 
_that my goods be diſtributed amongſt the poor 3 ſuch manner of ap- 
pointing}Exccutors or Legacies is not void *. » Bar, & Jaf.in L.}, 
C. de facroſand. Ecclef, Graſl, — q. 12, | 


% 


_— — — _— —R_ 


—_ 
_— 


40 | What a Teſtament or laſt Wil is. Part 1. 


Generally I ſuppoſe, that {6 ) whatſoever priviledge doth be- 

long cither to a Military Teſtament, or to a Teitament made by the 

Father amongſt his children, in reſpeQ of the ſolemnities to be obſer- 

t Jure civili non va- ved in the making of Teltaments ! , or the ſubllance of Teltaments =, 
ler reſtm.ad pias cau- that the ſame do allo appertain to a Teltament ad pias cauſa 3 ſaving 


mr. > nc in ſome caſes, and namely, where the priviledges of both the former 


cusJure canon, modo kinds of priviledges be contrary z as where two Teſtaments'be extant, 
adhibeatur ſolenni- and it doth not appear which is former or latter. In which caſe it 
ras Juris _— & ſeemeth that, if they be Military Teltaments, that then they are both 


oe Draft, Theſaur, good, otherwiſe they are both void ®, But if the one of them be 


com. op. $ teſtm. q, 4d pias cauſas, then that is preſumed lalt, and to available, the other not 
18. Boer, Dccil, 93» being priviledged 0, 

N. 3. unde non requi- ; : 

ritur, ut teſtes ſint rogati in confeQione teſtm. ad pias cauſas, ut habet communis opinio. Teſtibus Covar. 
inc. relatum.el, j. de teſta, ext. 0.4. Tiraquel. de privileg. piz cauſz, c. 3.8& Graſl. d. qi8,n.g, ® C, 
cum tibi.de reſta, extr. Quid autem reſpe&u perſonz teſtantis ? Dic ut per Ju. Clar. 5 teſtm,q. 5, ® Su- 
pra $ 14. ®* Jaſ,& Sichard. in L. fin. C, de Edi&.D, Adrian. tollend. 


But (7) what if both Teſtaments be priviledged, the one being 
inter liberos, the other ad pigs caſas, and it doth not appear which is 
former or latter? which ſhall prevail? I ſuppoſe that which is inter 

P Mantic, de conjeR. liberos P:; for the children are to ſucceed in cafe both the Wills were 
ulr, vol. 1, 6. tit. 3.Ns yojd q, and fo have a double help, the one of the Teſtament, the other 
43: * in L.j. « de Cfproviſion of Law *, And it were hard to take the Teſtator's goods 
bon, poſleſl. ſecun- from his children, unleſs it did plainly appear that the other were the 
dum tab. ft, ſtar,H.8. latter F Howbeit, it ſeemeth that if the Teſtament were not in favour 
an.21. Ce _—_ of his children, but of ſome other of his Kin, that then the Teſtament 
— 4. 4d pics cauſus were to be preferred 3 unleſs they did prove tLe Teltament 
praſumy- reg.3.prz- Made in their favour to be the latter *, 


ſump. 43 N. 3. , 
+ Unde Aug. Quicunque ( inquic ) vulr, exhzredato filio, hzredem facere Ecclefiam, alium patronum 


quzrat quam Auguſtinum, c. ult. 19. q. 4 * Mantic, de conjeR. ult. vol. L 6. tit. 3. n. 43+ 


$ XVII, Of Teſtaments unpriviledged. 
1. Unpriviledged Teftaments what they are. 


{fs ms, 2 Teſtaments are they, (1) which have not any 
eedom or benefit contrary to the common courle of ordinary 
Law, but arc tied to ſuch obſervations as the Law requireth, and 
hath appointed regularly for all Teftaments. Of which forms we ſhall 
diſcourſe hereafter, when opportunity ſhall ſerve. 
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$ I. 
5 
IS 1. Every perſon may make a Teftament which is not forbidden, 
W / 2. Divers perſons forbidden to make their Teftaments, 
re 4 3. Some forbidden for want of diſcretion. 
er "if 4. Some forbidden for want of freedome, 
Is f 5. Some forbidden for want of their principall ſenſes, 
1C TL 6, Some forbidden by reaſon of ſome hainow crime, 
ur 3 
nt N the Second part of this Teſtamentary Treatiſe ſhall be declared 
ne ( God willing) what perſons may make a Teſtament, and who 
may not {o doe. 
Wherein it may be ſet down for a rule, That (1) every perſon (both 
_ Rr man and woman, Chriſtian and Jew, ſound or fick, and generally of _ 
: what ſtate or condition ſoever he or ſhe be ) hath full power and li- 
L berty to make a Teſtament or laſt Will *, and may therein diſpoſe « xaftir. Quibus non 
; of his goods and chattels Þ ; ſaving ſuch perſons as be prohibited by eſtpermiſſum teſtaw. 
4 Law or by Cuſtome ©, fac. in prin. & gloll. 
| , : ibid. Simo de Prztis 
de inter. ult. vol. 1. 2. inter. 1. fol. 4. Vaſquius de ſucceff. progrefl. lib. 1. $ j. Michael Grafl. Theſaur. com. 
op. $ teſt. q. 20, Þ® Quibvs enim permiſſum eſt reſtari, eiſdem & codicillari, & legara relinquere. Ro- 
land. tra. de codicil. n. 6, Michael Graf, Theſaur.com. op. $ codicil. n. 1. © Eſt enim ediftum de teſta- 
ny menris prohibirorium cerrarum perſonarum. gloſl. in $ j. Inſt. Quibus non eſt permiſſum reſta. fac. Gra, 
ws Theſaur. com. opin. teſt. queſt. 20. 1. 1. 
| 
all Therefore if we ſhall diligently examine what perſons are forbid- 


den by Law or by Cuſtome, it will cafily appear who they are that can * Bar, & Bald. in 1, 
make a Teſtament, or diſpoſe of their goods and chattels, And al- Si quzramus. ff. de 
beit (2 ) many perſons are forbidden by Law or Cuſtome to make **{ Lindw.in c.cum 
. viris, de teſt. 1.3. pro- 

Teſtaments, yet they are reduced by ſome unto four or five forts 4, A- ,jnc:al. conftic, Cant. 
mongſt the firſt (3) are comprehended ſuch as want diſcretion or judg- * Infra ead.part.$ 2. 
* ment as Children *, Mad folks, and Idiots8 : to whom alſo I may * Infra cad. parr.$ 3. 

'T b. joyn thoſe perſons who be ſo very old that they become childiſh a- | Ja ead-part.s 4. 


: , . b Infra cad. part.$ $4 
gain *z and him that is drunk #, i Infra eed.gere ; Fa 
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4 = an _— 


* Infra ead.part. $ 7. dom and full liberty; as Bond-ſlaves and Villains* ; unto whom - may 
1 Infra ead. part. $ 8. he added Captives; and Prifoners 1, and Women covert ®, 


® Infra eadepart-S9- Tn the third ſoft (5) are contained ſuch as lack, ſome of their prin- 


*. ®Infra ead.part. $10. cipall ſenſes z-namely ſuch as be dumb-and deaf ", and blind ®, 
O 


©Tnf d, part.S11s, | | F 1 
= Tots Among the fourth ſort (6) are placed ſuch as for ſome hainoxs crime 


$Infra ead.part. $13» are deprived of ability of making of Teſtaments 3 as Traitours P, Fe- 
"Infra cad.parte $14. 1. q, Hereticks *, Apoſtates F, anl many others *. 


EIST And hſtof all, others (7) for other cauſes hereafter ſpecified », 


amt. $$ 16, 19, 18 F : : 
bo. 20, 21, 22, ? lafra ead, Part. '$5 23, 24- cum ſequentibus., Vide Jo. ab Imol, 1n c. qua ingredien. 
tibus, de teſta. extre ubi hzc ſunt carmina 3 Teſtari negueunt impubes, religioſus , Filins in ſacru, morti 


damnatts, & obſes, Criming damnatis, cum muto furdue, ille . Qui majeftarem laſit, ſtcec to ipſe. 


- 


P 


$ II. Of Children. 


I. At what age a Teſtament may be made of lands. 
2. At what upt » Teftament: maybe made of goods. 
3. What if the'minor bedoli capax, or a foxldier, or the Teftament 
/ be ad pias cauſas ? | 
4. What if the Teſtament -be maile with the antbority of #be Tu- 
four £ 3 we." J 


5. What if theTeftmtor do live wetill "CATER Lowfull age 


Pd ,y 
6. A boy after 14 years, a woman after 12, may make a Teſtament of 


their goods. 7 I, ” 
7. What if the laſt day of the year be not finiſhed ? g >; 
8, What if the Teſtament, made during minority, be approved by th 
Teftator after he be of fallyearr? '' i 


F we will underſtand when. a Child may make his Teſtament, we 
muſt diſtinguiſh whether the Teftamentbe of lands or of goods, 

* Stat; H8. an.34.c.g. If of lands, (1) itis provided by 'the-ſtatures of this Realm, that 
b Do. & Scud.lib.1, wils or teftaments made of any mannors,lands,tenements, or other here- 
©. 21. lib. 12.c,28. ditaments, by any pexſon within the-age of: 21 years, ſhall not be taken 
Mb hormone to be good or effectuall'in law 2-3 for untill-that time, by the -common 
ſtir. quibus non eſt 1aws of this Realm, they be'necompted infants'd, 
permilſum reſta, fac. Tf (2) of goods, we mult diſtmmguiſh, whether the child be man or 


L. fi frater.C, quite- woman. A boy cannot make his Teliament before he have accompliſhed 


tp 7 w_ the age of 14. Years, nora wench: before the have accompliſhed the age 


rate. quorum opinio Of 12 years ©. Inſomuch jthat (3) tif before thele fareſaid years they 
communis eſt, ur ai- were of that ripeneſſc-of wit, -that'they were doli capaces, capable of de- 
unt Graff, Theſavr. ceir.- or able todiſcern betwixt good.andievill, and betwixt truth and 


comin. op. $ teſt. £1400 3 yet could :they not makeany Teſtament, nor diſpoſe of their ' 


- 20. & Vivius cod. : 
| rerbpupiius n;5. goods 4. . Or ifthe boy were of that-tirength, that he were a ſouldier, 


* L.ulc.C, de teſtam. notwithſtandingthoſe great priviledges which do belong to ſouldiers in 
mil. Grafl.'& Vivivs qo ;king of their Teſtaments, \yet could not! he'/make his. Teſtament, 


_— _ before he had accompliſhed his age of 14:years *, Neither can a x 
betore 


| ' Part 11. / 
Amongſt the ſecond « 4) ſort are comprehended ſuch as lack, free 


4. 
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before he have accompliſhed 14 years of age, nor a wench before ſhe 

have accompliſhed 12, make a Teſtament ad pixs cauſis fo Neither *]aſ.in L. fi frater.qui 
(4) is the Teſtament good, made by the boy or wench before the ſaid tEſta-fac.poll.c. atque 
ages, although the ſame ſhould be made by the authority or conſent of ;*< P1919 communi 


caiculo comprobarur. 


the Tutour's, Neither (5) doth the Teftament become good being Julk.Clar. 5 reſtm.q.s 
made in their minorities reſpeQively aforeſaid, albeit they ſhould after- & Grafl.$r1eſtm,q.15, 


wards attain to their ſeverall ages, wherein they might make their Te- * Jaſ.in d.L. fi frater. 
C, qui teſta.fac.poſl, 


ſtaments ®, bs prererea. Inſti 
Howbeit (6) a boy after the age of 14 years, anda wench after the _—_ = ro 
age of 12 years, may make a Tettament and diſpoſe of their goods and mill, reſta, fac.L,ii fi- 
chattelsi 3 and-that not onely without the authority or conſent of their I'usfam lias. ff, qui 
Curator or Guardian *, but alſo without the authority and conſent of = T ans on Fa 
the father, if he or ſhe have any goods of his or her own 1. Or if (7 he eſta, Perkins ths roy 
or ſhe hath attained to the laſt day of 14 or 12 years, the Teſtament by vile, fol. g9. quamvis 
him or her, in the very laſt day of their ſeverall ages aforeſaid, is as !PPretl'o fit virioſa : 
ood and lawfull, as if the ſame day were already then expired ®, ton td rey 
Likewiſe (8) ifafter they have accompliſhed theſe years of 14 or 13, he tur,inij..ns, ſcribi roy 
or ſhe do exprefly approve the Teltament made in their minority, vir, xiii). ans. 


the ſame by this new Will and declaration is made firong and ct- * Jaſ.in t ti frarer, 
qui refta fac, p:, C, 


fecuall *.  Verum quidem eſt, 

quod jure civili fili- 

usfamilias reſtari nequear ob illam patriam, cui ſubjicirur, poreſtatem. Ar vero in Anglia ceſſur perim- 

la hzc poteſtas, & przrogativa, trac. de repub. Angl. lib. 3. c. 7.8 fic ceflante cauſa, ceſſatefſettus. ® &, 
qua #tate. & ibi bar. * Paul. de caſt, & alii in L. fi frater.qui teſts. fac. poſl. C. 


But by the law of this Nation an infant before the age of 18 years 
cannot make his Tetiument, and conſtitute Executors for his goods and 
chattels, Inſt. part. 1. fol. 89. b. Adminiſtration granted durante mino- 
re etate (hall ceaſe at the age of 17 years. H. 40 Eliz.C.B. Piggots Caſe, 
lib. 5. fol. 29. Therefore before that age he cannot make his Will. 


$ 1IT. Of Mad folks and Lunatick perſons. 


I. rey and Lunatick perſons cannot make a Teftament, and what is the 
reaſon, | 
2. Whether the Teſtament made in the time of faxor be good when the 
Teftator is come to himſelf. 
3. A Teſtament may be made by a Lunatick, perſon betwixt the fits, 
4. Every one is preſumed to be of perfeti mind and memory, untill the 
contrary be proved, | 8-7, 
* 5, He that objefteth inſanity of mind, midſt prove the ſame. 
. 6, Whether it be ſufficient toprove that the'Teftator was mad before the 
' "making of the WAI. © © air as ears, Apna 
7. Whether he that is once mad be. preſumed ſo to continue. 
8. Inſanitie of mind bard to be proved, J.. TAPE 
9. Witneſſes mult yield a reaſon, if they will prove a man to be mad. 
IO. Arguments of madneſſe. 
. 11, Whether a general reaſon ſuffice to prove inſanity of n.ind. 
| | G 2 12, Whe 


i —. 
—— 
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Whether madneſſe may be proved by ſingular witneſſes, 
- - , grant may ved, which depoſe that the Teſtator 
was of ſound mind. | , 
14. What if the Teſtament be made by a Iunatich, perſon , an 
N the time of the making unkngwn ? whether is the Teſtament good 
| 4 . . 
15, "ig if it cannot be proved that the Teſtator bad quiet inter- 
uy Ke: 
I6, gp ol be a mixture of wiſe things and fooliſh in the Te- 
ſtament ? 


| tick perſons, during the time of their 
; = _ nc = i gr make a Teſtament, nor dif- 
* $ Prateres, Inftit. AY I furor or inſani | news ad pics cauſas Þ, The xeaſon is moſt 
quibus non eſt per- poſe any thing by will *, no not as p k nl Lk of 
miſſum, L. furioſum, ible, becauſe they know not what they doe ©. For in making 
C. qui eſta. fac. poll. or he i . ity or perfeneſſe of mind, and not health of the 
L. nec codiciilos, C, T'eRaments, t 4 o *_ hereupon- aroſe that common clauſe, uſed 
de codicillis. body, IS requilite , An ( , as hb erfef mind and memory *, 
® Bar, in L.j.C.de fa- jn every Teltament almoſt, ſick, in bo iy, but of p 
Eccleſ.n.16 in Combes Caſe, in Camera ſtellata, it was agreed 
Deoan .L-furicfams Ma 97a = G e memo for the making of a Will is not at all 
& hc opinio com- oy wa Judges, = —_ -—y fem or no, or had life in him, nor when 
7 + +>» a wana haps. pea hi with ſenſe 3 but he ought to have Judgement 
IITIONS hacanentiver ecjany thing wi therwiſe the will is void And 
—_—_ 5 eſte. += ww mahreedr - —_ cnc of infanity of mind, that if the Te- 
2. in prin. © eng motos this fxror have overtaken him, and 
2 _— o _— - it doth poſſeſſe his mind, alþeit the firor afterwards de- 
» Minſing.in d.S pr#- S in ad the Teſtator recover his former underſtanding, yet 
rerea. Ioſtic, quibus PATINS he Teſt | ent made during his former fit recover any force or 
non eſt normal quz doth not -_ he _ Howbalt (a) if theſe med or lunetick perſons hive 
ee er ies the durley the time of fork tek quiet- 
eſt adeoneccfaria,ut 1c. of calm intermi ons, t ng ke their Teſtaments, appoin- 
je. 3 Jac: Camera —_— —— wr, _ their —_d at their pleaſures 8. So 
Stellar. Combes Cal. ting Executors, a po Ky ns Re Gllowing ho making afolS 
Moors rep. fol. 759. that neither the furor going before , b d hniſhed in the 
og1. t, doth hinder the ſame. Teſtament begun and hr ; 
"ain = : Lat wa b, Much more is that —_ __ w_ bony Es 
Dn NR mn mend, et ra, ns 
us non eſt permiſ- redj , a x = 
- i d, untill the ſame werefully ac 
£4. fariofum. 0. —_— prey 3 uf rg. "albeit » 944% the Teltator be: 
5 rererea. & DD. compliſhed at 4 thi fante of mind (which is a thing not 
: F overtaken and oppreſſed with. infanity Apurs bility d 
bb ; little before mens deaths,) yet that ſubſequent diſability doth not 
© 6 LOR poorer _ ment, or Jaſt Willi ; the rather, becauſe 
iy m. Coke , he precedent Teſtament, or Ja . Wy. >  SORAO 
Vide Dom. Coke , Ji{annulbthe prece, a it] þ the viſitation of God, 
lb. 4- in —_ this infirmity doth. proceed from the will and by | | 
» Deke ubi __ not by any voluntary ad of the P as dis 
j . d * , 
tape: & iti reſ, Deep, niſs Qudums . j de eB. ext . 
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And here note,that (4)every perſon is preſumed to be of perfe& mind 
and memory, unleſſe the contrary be proved*, And therefore (5) if * Bar.in L.nec codi- 
any perſon go about toimpugn or overthrow the Teſtament by reaſon cillos. C. de codicil, 
of inſanity of mind, or want of memory, he muſt prove that impedi- _ in Trad. de 
ment*, Ifit be asked, wherefore then is that uſuall clauſe (of perfed — þ 
mind and memory) ſo duly obſerved inevery Teſtament, if he that doth * Bar.ind. L.nec co- 
prefer the will be not charged with the proof thereof ? It may be an- dicillos. Minſing.in d. 
ſwered, that that which is notorious is to be alledged, not proved |, 2 penes. _—_ 
And fo this being accounted notorious , (becauſe where the contrary 2. _— OG 
appeareth not, the law preſumeth it,) it need not be proved ®. And ' L.fi adukterium. $ 


re I ſuppoſe that clauſe to be more uſuall then neceſſary, and dew. ff. deadv], 
— "PPO ary, yet Vaſ.de ſuccefl.pro- 
no . gref1.5,x. $ j.ubi con- 


tra Socin. & Boer. ſentientes, quod allegans mentis inſanitatem renerur eandem probare, non dubitat hane 
opinionem indignam tantis viris affirmare, Ego vero ſententiz Vaſquii ſubſcribo, niſt conſter teſtatorem 
ane fuiſſe furioſum. Vide Maſcar, de probac. concl. 824. n. 10, 11, 12, 13. * Immo prodeſt hujuſmodi 
clauſula , quoad probarionis adminiculum, a Notario ſcripta. Mantic. de conje&. ult. yol. lib. 2. 
tir. 5. in fin. 


Seeing then he whoſe intent is grounded upon the madneſſe and 
Junacy mult prove the ſame, it ſhall not be amiſs to ſet down ſome ob- 
ſervations concerning the manner of proof thereof. 

Firlt therefore, it may be delivered for a rule, That (6) it is ſuffici- 
ent for the party which pleadeth the inſanity of the Teltator's mind, to 
prove that the Teſtator was beſide himſelf before the making of the Te- 
ſtament, although he do not prove the Teltator's madneſle at the very 
time of the making of the Teſtament 9. The reaſon is3 It (7) being * Glo. inc. fin, de 
proved that the Teſtator was once mad, the law preſumeth him tocon- ſuccel}, ab inteſtac. 
tinue Rill in that caſe, unlefſe the contrary be proved P. For like as ©**7;, -anfranc. in c. 

quori:m contra. de 

the law preſumeth every man to be an honeſt man, unleſſe the contrary probac.extr verb te 
be proved 13 and being proved, then he which is evill, to be evill ſum deyo. & eſt 
ſtill”; So concerning furor the law preſumeth every man to have the ©2mmunts opinio ver 
uſe of reaſon and underſtanding, unleſle the contrary be proved z which -— - —— 
being proved accordingly, then he is preſumed in law to continue ſtill » Mantic.de conjed. 
void of the uſe of reaſon and underſtanding F. Unkfle the Teltator vlr.vol.li.2. rir.g. Dec. 
were beſides himſelf but for a ſhort time, and in ſome peculiar ations, wwe Qui 
and not continually for a oy ſpace, as for a month or more *; or un- 77 = — | PO 
lefſe the Teſtator fell into fome frenzy upon ſome accidentall cauſe, reg. 2. praſump. #. 
which cauſe is afterwards taken away * or unleffe it be a long time * C. ſemel malus. de 
fince the Teſtator was afſaulted with the malady *. For in theſe caſes y Jur. 6 
the Teſtator is not preſumed to continue in his former furor or frenzy 7, 10909” Jo . on _ 


le&us. de ſuccefi. al 
inteſtat, ext. quorum op. com. ſe myltis reſtimoniis probat Maſcard. de probac. verb. furioſum. conck. 
82e,n, $. * Bar. in L.2. de bon.pofſ. inſan. & furiof, delar. Mantic, de conject. ult, vol, lib. 2. tir. $.n, 75. 
verb.ſed ramen. Y Are. in L. 2. ff, de teſia, Covar, in tract. de ſpun. & matrim. 2. part.c.2.n.6:Mantie. ub 
ſvp. verb, tertio. * Bald. & alitin L. furioſum. C. qui teſta. fac. pof. Covar.in d. c.2.n. 6, Y Paul, de caſt. 
md, L. Furioſum. & Maſcatd. de probac, verb. furioſus, concl. 82g. h 


Another obſervation is this, ($) That it is a hard and difficult point, 
to provea man not to havethe uſe or underſtanding of reaſon. And 
therefore (9) it is not ſufficient for the witneſſes to depole that the Te- 

G 3 {iator 


w_ PE I YO IE = __ 


46 Who may make 4 Teftament or not. Paft 11. 


IE 


ſtator was mad, or beſides his wits 3 unleſſe they render or yield a ſufh- 

z Bald.in d. L. furio- cient reaſon *, to prove this their depoſition : as that they did fee him 
—_ ns to doe ſuch things, or heard him ſpeak ſuch words, as a man having 
prada ey B24. wit or reaſon- would not have done or ſpoken ® 3 namely (10) they did 
827 " ſee him throw tones againſt the windows Þ, or did ſee him uſually to 
* Paul.de caſtr. ind. ſpit in mens faces ©, or being asked a queſtion they did fee him 
pr ng o_ hifſe like a gooſe, or bark like a dog 4, or play ſuch other parts as 
conjell.ute.vel dh. cs mad folks uſe to doe. This or the like reaſon (whereby the Judge may 
tir. $. & Maſcard, d, be induced to eſteem theTeſtator not to be ſound of mind Jought the wit- 
conc), 827. Mirſing. neſſes to yield, although they be not interrogated of the cauſe of their 
m 3 ge ge knowledge *. And ſome (11 )there be which hold this for a ſufficiene 
Lie os + nt ett Þ'- reaſon in this caſe, if the witneſſe do ſay, I know he was mad, for I 
b Bald. in L Divus, did ſce him mad, although he do not expreſſe any particular at where- 
ﬀ. de cffic. przfid. by ſuch madneſſe may be colle&ed fo Furthermore, (12) this furor 
oy ng _ or madneſſe may be proved by ſingular witneſs8 ; ſo that the witneſſes 
nam oY adhji. be not fingularin time, For if one witneſs depoſe of the madneſs of the 
be micam ſalis,ur per Teſtator at one time, and another witneſs of his madneſs at another 
Mantic,d. tit.$.n.22. time, this doth not ſufficiently prove that the Teſtator was mad Þ : 
i toner AY But when the witneſſes agreeing in time, one depoſeth of one mad 
4. Mancic. d. rit.g.n Prank, another witneſs of another mad a at the ſame time, theſe prove 
12. Maſcard de pro- that the Teſtator was then mad, though they do not both depoſe of 
bac. concl. 826.n.29. one and the ſame mad aRti, If ſome witneſſes do (13) depoſe that 
Mean ho gre the Teſtator was of perfe&t mind and memory, and others depoſe the 
ſupra, & Corn.con(, Contrary 3 their teſtimony is to be preferred which depoſe that he was 
319. of ſound memory*,as well for that their teſtimony tendeth to the favour 

, * Paul. de caſtr.Lfu- ang validity of the Teſtament, as for that the ſame is more agreeable 


rioſum. C. quiteſta, IAC ; . 
fac. poll. Mantic. ubi © the diſpolition of nature ®; for every man is a creature reaſonable. 


ſupra, Boer. deciſ. 23. n. 4. Maſcard. de probac. concl. 829. n. 4. * Are. in L. ulr. $ vlr, ff, de verb, ob, 
Boer. deciſ. 23. n. 44, 45. Mantic. d. tir. $. lib. 2. n. 16. 8 Gabr. lib. 1. com, concluf. tit, de teſtibus, 
concl, n. 43. poſt Alex. Pariſ. Dec. & alios ibi nominaros. * Quod procedir, five agatur de probatio- 
Ae furoris in ſpecie, five in genere, ubi rempus. eft de ſubſtantia aRus. Ruin, conſ11,67. vol. 1. Maſcard.de 
probac.concl.827, n.g. ' Maſcaid. poſt Ruin. ubi ſupra. * Gabriel lib.1, com.concl, tir, de teſtibus,concl. 
4+ N. 19. ubi ad hunc finem citat Jaſ.” Corne. -Socin, Dec. Graver. Boer. & alios : quibus adde Maſcard, 
d. concl. 827. n. 11. * Simode Prztis de Inter. ulr, vol. lib. 2. ſolu; 1.n. 19. ® Idem ibid. n.18, 

The laſt obſervation is this, (14) If a Lunatick perſon, or one that 
is beſides himſelf at ſome times, but not continually, make his Teſta- 
ment, and it is not known whether the ſame were made while he was 
of found mind and memory, orno; then, incaſe the Teſtament be 
conceived, as thereby no argument of frenzy or folly can be gathered it 
is to be preſumed that the ſame was made during the time of his calm 
and clear intermiſſions : and ſo the Teſtament ſhall be adjudged for a 

" Michael Graf. The- good Teſtament", Yea(15) although it cannot be proved, that the 
ALIRIIND, Teftator 'uſeth to have any clear and quiet intermiſſons at all, yet ne- 
Wd opin. «ſle com, Vertheleſſe I ſuppoſe, that it the Teſtament be wiſely and orderly fra- 
Vaſq. de ſuccefl.pro- med, the ſame ought to be accepted for a lawfull Teſtament 9, But 
greil.1.1.5 J.n go. Vi- = Pp | 

vius |, com. op, verb.reſtm, '* Hanc opinionem communirer receptam efle contra Abb, & alios, refert idem 
Grafl. d,q 21,n.4.Itcn}, Boer.q a3 n. 88, yerioremertiam & magis com. affirmat. Joleph,Ludo deciſ.1, n. 13. 
Quinimo ne ab hac opinione recedas, monet Grafl, ubi ſupra, Hippal. Mariil. fing, 320. in fin, 


(16) if 
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(16) if in the Teſtament there be mixture of wiſedom and folly, it is 
to be preſumed that the ſame was made during the Teſtator's frenzy ? 3 » Pald.& Argel.in L 
inſomuch that if there be but one word ſounding to folly, it is preſu- furioſuw. C qui te- 
med that the Teſtator was not of ſound mind and memory when he ſia. fac. poſl. 
made the ſame.And therefore in this caſe is the Teſtament void 4,unleſſe © 1dem Angel. in cad: 
that it may be proved, that there was intermiſſion of fwror the L. furioſum. 

ſame time» 


$ IV. Of Idiots. 


1. What perſon is deemed an Idiot. 

2. An Idiot cannot make a Teſtament. 

3. He that is of a mean capacity, or indifferent betwixt a wiſe man 
and a fool, may make a Teſtament. 

4. Although s man be not an 1diot, yet if be be ſo very ſimple, that 
there is but ſmall odds betwixt bim and a naturall fool, ſuch a 
perſon cannot make a Teſtament. 

5. What if an Idiot ſhould make bis Teftament wiſely and reaſonably 

to the ſhew ? whether were that Teſtament good or not ? 

6. Apleaſant jeſt of a very fool, which gave a very wiſe ſentence. 

7. Another jeft of @ fooliſh Magiſtrate. b 

8, 4 naturall fool doth not nr what be ſaith, although he ſeem 
to ſpeak wiſely. 


9. A fool's Teftament wiſely conceived is ſometimes good in law. 


N Idiot * or a naturall fool is (1) he, who, notwithſtanding he « 1a:ota apud Cice- 
be of lawfull age, yet heis ſo witlefſe, that he cannot number to ronem & alios indo- 
twenty, nor can tell what age he is of Þ, nor knoweth who is his father &um cu illrerarum 
or mother, nor is able to anſwer to any ſuch eaſy querion ©, Where- CR —_—_ 
by it may plainly appear, that he hath not reaſon to diſcern what is to jjora inquirendo. 
his profit or damage, though it be notorious 3 nor is apt tobe informed © Quid? eftne ſtartim 
or inftruced by any other d. Such (2) an Idiot cannot make any — — non 
Teſtament, nor may diſpoſe either of his lands * or goods f. And this pn 2 + mpg 
appeareth by z Eliz. Dy. fol. 203, 204. where the caſe was, that Exe- yr concedam filium 
cutors xecovered in an aQion of account, and the defendant was taken illum merito ſagacem 
in execution for the arrearages, and afterwards the Will was made dici, ſuum —_ 
void, becauſe the Teſtator was an Idiot 3 and thereupon the party ſued [ar waht wage 
an Audita querela, upon which the Executors demurr'd. Vide C, lib.8. omnes efle fatuas, ve- 
fol. 143. in Do&.Draryes Caſe, where it is reſolved ,that in ſuch cafe an reor ne excluderem 
Audita querela doth lie. But a lunatick having /xcida intervalla may, a mr on 
in the time of his right mind, make a Will and Executors. 44 E. 3. ns vs why Hoe 
merus, Ex illonaturn 
mater me dicit : at ifſe Neſcio : nam certum quis poſſit ſcire parentem? Qaod igirur ſcriptum reliquit 
Firzherb. Que ticl| pcrion (-rra dit ſor & idiote, que ne (cier dire que ſuit ſon pere ou mere, &c. Ita £2 - 
audicndumeft, fi neſeiat-reſpondere quis appellarur ipfius parer, * Firzh. ubi ſupra. * Scat, H. 8.an. 34 
C- $+ f Sichard. in Rub. qui tefta. fac. 5 off. C. n, 5. Simo de Prat. de interp, uk. vol. li. 2, dub. 1, fol. 4. 


fol. 33s 
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fol. 33. The difference between an Idiot and a Lunatick Vide lib. 4, 
Beverleys Caſe, And (3) if a man be of a mean underſtanding, neither 
of the wiſe ſort nor of the fooliſh, but indifferent, as it were, betwixt 
a wiſe man and a fool, yea though he rather incline to the fooliſh ſort, 
ſo that for his dull capacity he might worthily be termed Groſſum caput, 
a dull-pateor a dunce; ſuchan one is not prohibited to make a Telta- 
eSimo de Prztis ubi ment 5 : unleſſe he (4) be yet more fooliſh, and fo very fimpleand fot- 
ſupra. Minfing. in$ tiſh, that he may ealily be made to believe things incredible or impoſlt- 
promos Rn Larry ble 3 as that an Aſſe can fly, or that in old time Trees did walk, Beaſts 
oy non ett perm" and Birds could ſpeak, as it is in Aſop's fables. For he that is fo foo- 
b Simo de Prztis de liſh cannot make a Teſtament *, becauſe he hath not ſo much wit as a 
interp. vlt. vol.lib-2. child of ten or cleven years old, who is therefore inteſtable, (as the 
— vie. £xt witneſſeth,) namely, for want of judgment i, I do reade, that if 
rea. Inflic; wt Ln non One have ſo much underſtanding as he can meaſure a yard of cloth, or 
eſt permifl, teſta. fac. rightly name the days in the week, or beget achild, ſon, or daughter, 
he thatcan ſo doe, ſhall not be accounted an Idiot or naturall fool by 
+ Terms of law, verb. the Laws of the Realm F. Which concluſion if it be true, to avoid 
Idiot. Stan.ford de ſome effeRs prejudiciall tothe party || 3 yet nevertheleſſe unleſs he have 
Pee wy _ ſome more underſtanding, namely toconcceive what is the nature of aTe- 
Ow aka. ſtament or laſt Will, being well informed thereof, and the matter plainly 
. delivered, I do not hold him, being deſtitute of ſuch underſtanding, 
* <upracad.part.$3- fit to make a pill *, although peradventure he could meaſure a yard of 
in princ. & in prima cqoth or rightly name the days in the week, or beget a Child. For 
part. $ 3.0.4.D.Coke ki fa will i & 3p e ( c 
F>. 6. in caſy Panler te making of a will is an a@requiring a greater meaſure of underſtan- 
le Marques de Win- ding, then to be able to perform any of theſe former aQions, and eſpe- 
cheſter. cially the laſt of the three F, being an a proceeding rather from in- 
+L. 2.& L.q.1.tefta- 0:4 of nature, then from capacity of reaſon, and which brute beaſts 
ment.de teſta. ff, L.2. . 
qui teſtamentum fac. Not capable of reaſon, can perform effeRually ||. 


poſl. Cod, DD. ibid. 
} Commune autem animantium omnium eſt conjunQtionis appetitus, &c. Cicc lib, 1. Offic. 


But (5) what ifan Idiot or naturall fool ſhould make his Teſtament 
{ſo well and wiſely, (in appearance) that the ſame may ſeem rather to 
be made by a reaſonable man, then by one void of diſcretion > Whe- 
ther is this Teſtament good in law, or nu? Surely ſome have been 
& Tea foilſe deciſum of this opinion, that ſuch a Teſtament is good and available in law « ; 
in Senatu Romano: becauſe Almighty God doth ſometimes ſo illuminate the minds of the 
commemorant Jo. fooliſh, that tor that preſent, in that caſe, they are not much inferiour 
_— L., —_— tothe wiſe!, And(6) to this purpoſe divers credible writers do rec- 
ram de conſuerud. Ember a merry accident, which (if they ſay truly) was no fable, but 
EXtT, an undoubted fact ® ; and this is it. 
1 Glofl. in d.c. ad no- 
ſtram. ® Jo. And. Panor. Barba. & alii in d.c. ad noſtram. Hiero, Franc. in L. furiofj, de reg. jur. ff. Boer, 
decif, 23. n. $8, Mantic. de conject. ulr, vol. |, 2. tit. 5. n. 8. Corſet. Sing. verb. Teſtamentum, 


* At Paris one morning a hungry poor man, begging his alms from 
© door to door, did at the lalt cſpy very good chear at a Cook's houſe, 
as whereat by and by his teeth began to water z and the ſpur of his 

empty and eager (tomach pricking him forwards, he made as much 


© haſt 
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© haſt towards the place as his feeble feet would give him leave : where 
&« he was no ſooner come, but the pleaſant ſmell, partly of the meat, 
< partly of the ſauce, did catch ſuch ſure hold of the poor man's noſe, 
©© that (as if he had been faſt holden with a pair of pinſers) he had no 
* power to paſs from thence, untill he had (to ſtay the fury of his ra- 
« -ing appetite) caten a piece of bread which he had of charity gotten 
© in another place. In the cating whereof, his ſenſe was fo delighted 
« with the freſh ſmell of the Cook's cates, that albeit he did not lay his 
© lips to any morſell thereof, -yet in the end his ſtomach was fo well (a- 
© tisfhed with the onely ſmell thereof, that he plainly acknowledged 
© himſelf thereby to have gotten as good a breakfaſt, as if hehad indeed 
< there eaten his belly full of the beſt chear. Which when the Cook 
* had heard, being an egregious wrangler and an -impudent compani- 
* on, what doth he but all in haſt eps forth to the poor fellow , lays 
* faſt hand upon him, and-in a hot cholerick mood bids him pay for his 
* breakfaſt * The hone(t poor man, half amazed at this ſtrange demand, 
* wiſt not well what to ſay: but the Cook was ſo much the more fierce 
* and carneft, by how much he perceived the good man to be abaſhed 
© at his boldneſs 3 and did ſo cunningly cloak the matter, that in the 
** end the poor man was contented to refer the deciding of the contro- 
* verſy to whatſoever perſon ſhould next paſs by that way, and with- 
** out any more adoe to abide his judgement. Which thing was no 
** ſooner concluded, - but by and by cometh to the place a very naturall 
*fool, 'ard ſuch a notorious Idiot, as in all Par# his like was not to 
* be found. All the better for me, thought the Cook; for more he doubted 
©* the ſentence of a wiſe man then of a fool. Well, tir, to this foreſaid 
** Judge they rehearſed the whole fat 3 the Cook cruelly complaining, 
© and the other patiently confefling as before. A great multitude of 
* people were gathered about them, no leſs -defirous to know what 
«* would follow, then wondring at that which had gone before. To” 
*conclude, this Naturall perceiving "what money the Cook exaCted, 
* cauſed the poor man to put ſo much money betwixt two Baſons, and 
*©to ſhake itup and down in the. Cook's hearing : which done, he did 
* arbitrate and award, that as the poor man' was ſatisfied with the 
< onely ſmell of the Cook's meat, ſo the Cook ſhould be recompenſed 
* with the onely noiſe of the poor man's money. Which judgement 
« was ſo commended, that whoſo heard the ſame, thought, it Cato 
© or Solomon had been there to decide the controverſy, -they could not 
* have given a more indifferent oruſt ſentence. 
The like(7) caſe is reported to have happened at Bononia ®, © There 
* a certain covetous man loſt his purſe, with 21 Ducats in it z which 
* when he could not recover with diligent fſcarch, he fared likea mad- 
* man, and.in theend was ready to have hanged himſclt for ſorrow. 
* Another honett man having tound ſuch a purſe, moved with com- 
* paſſion, came and dclivercd the ſame to this covctous perſon 3 who 
* never thanking the bringer,tell forthwith to telling of the money,and 
* finding but 20 Ducats thecein,. with great greedinels he exacted the 
* odde Ducate ; which becauſe the finder denicd, he is brought before 
H * the 


" And. Barba. ind. c. 
ad roſtram, de con- 
(uerud. extr. n. 8, 


* 
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* the Magiſtrate, a man of very great wealth, but of very little wit, 
&« (But ſuch Magiſtrates are many times elected, where the matter 
© lieth in the mouths of the multitude.) The one party ſweareth, 
*<that there were 21 Ducats in the purſe which he loſt, The other 
< party ſweareth, that there were but 20 Ducats in the purſe which he 
« found. The Magiſtrate ,” although a fool, giveth no fooliſh ſen- 
© tence; for he pronounced that the purſe which was found, was not 
<* that purſe which was loſt 3 and therefore condemned the covetous 
< perſon to reſtore the 20 Ducats to the other party. 
By theſe reaſons and examples therefore it may be reaſonably inferred, 
that if a fool do make a wilſc and reaſonable Teltament, the ſame ought 
tobe allowed as lawfull. 
Nevertheleſs this is the truer opinion, that ſuch a Teſtament is not 
* Jaf. & Dec. in L. fu- 800d in law ®. The reaſon is, becauſe a Teſtament is an a to be 
riofi, C, qui teſta.fac. performed with diſcretion and judgement P. But($) a naturall fool, 
Re by the general! prefumption of Law, doth not underſtand what he 
- Nap/a prm-part+ S ſpeaketh, though he ſeem to ſpeak reaſonably 93 no more then did Bala- 
a Dec. ind. L. furio- 47's Aﬀe*, when he reaſoned with his Maſter; or doth a Parrat,ſpea- 
ſam.C. qui teſta, fac. king to the paſſengers F. And although almighty God do ſometimes 
poſl, lm. 3. fo illuminate the minds of very naturall fools and Idiots, that they do 
a \mragns'7 pe well perceive and underſtand what they ſpeak: yet becaufe this thing 
' * Roman. fing. $2, happeneth but very ſeldom, the Law doth not prefume the ſame by oc- 
Cagnol. in L. Libra- cafion of words onely F. And therefore unleſs farther proof be made 


ins.f.d jur.N.2, j = 
oo 6 WE ry thereof by other circumſtances, the Law doth not approve ſuch Teſta 


& in L, in negotiis.de MENtS+ : 

reg.jur.ff, Mantic. de Indeed, (9) if it may appear by ſufficient conjeQures, that they had 
conxR. ulr, vol. 1.2. the uſe of reaſon or underftanding at fuch time as they did make their 
= —_—_ tn ne. T eſtaments, then doth the former opinion take place, that ſuch Telta- 
> "& is Hiers, mentsare good in Law *, 

Franc.ind-.l, furiofi. | p X 

de reg} jur. f, Mantic, de conjeR. nl. vol. lib. 2. c. 15. RHyppol. de Marfil, Sing, 380. in fin; 


A Teſtator at the making ofhis Will ought to be of a memory, not 
onely to anſwer to ordinary and familiar queſtions, but alſo to have a 
difpoling memory, ſo as to be able to. make a diſpotion of bis lands 
with reaſon and underftanding 3 and that is ſuch a memory which the 
Law calls Sana memoria. T.31 Eliz, B, R. C. lib. 6, fol. 23, the Mar- 
quels of Vincheſtey's Cale, 
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$ V. Of Old men. 


1. Age alone doth never deprive a man of the power of making a Te- 
ftlament. 

2, He that by extreme old age is become a child in bis underſtanding, 
cannot make a Teftament. | 

3. He thathath hoſt bis memory cannot make a Teſtament, 


Lbeit (1) Old age alone doth not deprive a man of authority 
and power of making a Teltament * : (for a man may freely * L, fenium.C.quite- 
make his Teſtament how old ſoever he be; for it is not the integrity ſta.fac.poll, 
of the body, but of the mind, that is requitite in Teftaments >; ) yet *d.L.Senium, 
(2) if a man in hisold age do become a very child again in his under- 
ſtanding ©, (which thing doth happen to divers perſons, being as it © S'mode Prztis de 
were worn away with extreme age, and deprived not onely of the uſe oy pron 
of reaſon, but of ſenſe alſo almoſt,) ſuch a perſon can no more make a OE 
Teſtament then a child 9. « Thidem, 
Soitis, (3) if a man, cither by reaſon of age, or ſome other infir- 
mity, become ſo forgettull, that he hath forgotten his own name*:; * L, fin.C. dc hared; 
(which thing alſo hath happened to divers wiſe and learned men : ) oſt. 
becauſe for any a& which is to be performed with diſcretion, he is 


no more fit then a fool or an Idiot f, of whom we have ſpoken already, *Bald-in d. L. fin, 
Manic. de co0J. ult, 
vol.L2.ti,15,0.16, 


$ VI. Of him that is Drunk. 


1. Whether he that is drunk, may make a Teftament, 


E (1) that is overcome with drink , during the time of his 

drankenneſs,is compared to a mad man z and therefore if he make 
his Teſtament at that time, it is void in Law ®. Which is to be un- * Vaſqui, Wcucced, 
derſtood, when he is ſo exceſſively drunk, that he is utterly deprived crea-lib.2.513.requiſ, 
of the uſe of reaſon and underſtanding. Otherwiſe, if he be not clean yank Simo de _ 
ſpent, albeit his underſtanding be obſcured, and his memory troubled, +9 no mags 
yet may he make his Teſtament being in that caſe *, b IidemVaſq.& Sims 
| de Prztis ubi ſupra. 


$ VII. Of Slaves ang,Villains. 


I. Of all men the Slave is in greateſt ſubjeQion. 
2. What is a Slave. 
3» A Slave bath neither lands nor goods, for both are bi Lord's, 
4. Whether the children of boud-parents be ſubjed to ſervitude. 
5» By the Civil Law the child is free, if the mather be free, notw/th« 
ſtanding the bondage of the father. | 
\ Ha 


6. By 
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6, By the Laws of this Realm the Child is free- born whoſe father is 
free, though the mother be a bond: woman. 
7. No Baſtard is born a Slave, though the Father be a bond-man. 
8. A Bond-man cannot make aTeftament. 
9. Of the difference betwixt a Bond-ſlave and a Villain. 
10. 4 Villain like unto bim which i called in the Civill Law Aſcripti- 
tius Glebe. | | 
11. Whether aVillain may make a Teftament, 
12. The ry may take from bz Villain whatſoever be hath, life ex- 
cepted, 
13. The Teſtament of the Villain is not void, bat voidable. 
14. Sometimes the Lord cannct make void the Teſtament of bis Vil- 
lain. 
15. The Prince may at any time make wid the alienation ov gift of his 
Villain, and conſequently bis Teſtament, | 
16. What manner Villains be here meant ? 
17. AVillain Executor may make a Teftament, 
18. A Villain-Executor may maintain ation againſt his Lord, 
19, The reaſon of the former concluſion, . , 


F all (1) men which be deſtitute of liberty or freedome,the Slave 
| 9 is in greateſt ſubjeQion : for a (2) ſlave is that perſon whichis 
* 6 Servitus.Inſtir.de in ſervitude or bondage to another , even againſi nature 3, Neither 
jure perſonarum. Et (3) hath he any thing of his own, but whatſoever he. poſſefſeth, all is 
dicitur Latine fervus, his Lord's >, Not onely lands, goods and chattels, and generally 
non-a ſerviendo,ſedd \,, ever he getteth, cither by his own induftry, or by the gift of 


ETD others, or by any other means © : but (4) even his children alſo are 


occidendi; ſunt d do- infeted with the Leprofie of his father's Bondage 9. 

minis. Nath cum an- | | : 

tiquitus multi ſzviiflent in captivos, eoſq; necaſſenr, prohibitum id fuir, conſfirurumq; ut potius vende. 
rentur qugm occiderentur. Et inde ſervando nomen muruarunt ſervi. $ ſervi autemn, Tnſtir, de jure per» 


| ſonarvum. ®* Fin poteſtare, Inſtir. de his qui-ſui,vel alie.. jure _ © $ icerum, Inſtic, per. quas perſonas. 


© Bracton de legib. & conſu, Ang. lib, 1.c.6.Principall grounds, fol. 44. 


a | Andalthough by (5) the Civill Law;the wife being a free-woman, 
» 5 Sed etfi.Inſtic.de the children are likewiſe free, Qxia partus. ſequiter ventrem *; inſo- 


Ipgenuis. much that if the mother be free either at the conception or at the birth 
"ja of the child, or in the mean time, by the ſame Civill Law that child 
5 Eod-Sfeferks ſhall be free, notwithſtanding the bondage of the father f;, yet (6) it 


is otherwiſe by the Laws of the Realm, tor the child doth follow the 
fiate and condition. of the-father :. and: therefore im England the father 
being a bond-man, the chi®ſhall be in bondage, without diftintion 
T Bradton de leg. & whether the mother be bond op tree 3 ſo that the child be begotten or 
conf. Ang.lib.1.e.5. born in lawfull matrimony? \*But.{(7)a'baftard' ſhall not be bound, 
* Braton ubi ſupra, though the father were a bond-ſlave®, becauſe theLaw doth not acknow- 
Priacipall grounds , ledge any father in this caſe 2 b&r by'the Law a baſtard is, fometimes 
fol. 44 called filius nwllivs, the ſon of no man 3 ſometimes filizs vulg;, the fon 
# Cui pater eſt popy. Of every man f, But howſoever the Ctvill Law and the Eaws of this 
hus, p8tcs et fibinullus,& omgis.Cui pater eſt populus,nort khaber ipſe patrerm. glofſ.iu 5 pen.Inſt.de nupriis.. 


. 
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Realm differ inthis, whether the bondage of the father or of the mother 
do make the child bound: yet in (8) this they do agree, that a bond- 


man cannotmakea Teſtament *. * L.Lib. de peric.he- 


. . N : r it WF. , 
de ſucceſſ, C.Vaſq.de ſuccefl. progrefl, lib. 1.5 j. ubi multis ampl. hanc propoſitionem he. , ves omm 


A Villain (9) howſoever he may ſeem like unto a Slave, yet his 
bondage is not fo great : for whatſoever a bond-ſlave getteth, by and 
by it is his Lord's, albeit ignorant and unwilling 1; not onely in re- ' 5 Irem nobis. Inſt. 
ſpe& of property, but alſo in reſpe& of poſſeſſion : for whatſoever a Per quas perſonas, 
bond-ſlave doth poſſeſs, he doth alſo poſſeſs it for his Lord ®. But it ® Kod. 5. Item ibi 
is not ſo with a villain: for the Lord hath no title to the goods of his non ſolum, i 
villain before ſeifin 3 nor any title to his lands before entrie : nor any 
title to'any rent, reverſion, common, or the advowſement of a Church 
belonging to the villain, but by claim ®. And fo the villain in the * Teckiv. tir, Gran?, 
mean time hath perfe& property therein 9, And therefore (10) a vil- #915. rook Abridg. 
lain is more like unto him which in the Civill Law is call'd 4ſcriptitius nr. Vinenege.Dolh, * 
Glebe ?, (that is to ſay, one that is aſcribed or afligned to a ground » Do. & S:1vd.£.43, 


or farm, for the perpetuall tilling or manuring thereof 4, ) then to a 1ib.2. 
ſlave. P Aſc: Iptitjus Gl-b#, 
id eft adſcriprus priz- 
". _ dio. Spieg. Lexicor, 
4 Quemadmodum enim A ſcriptirius vere ſeryusnon eſt, ſed fervili rantum macula aſperius, ! aid. in L, 
cum precum. C. de1. cauſa 3 & ficut qui aſcribitur gleb#, ſeu przdio perpetuo* colendo. nunquam inde 
recedere debet 3 vel fi aufugiar, ad antiquos penates nempe ubi natus eſt, redire conpellitur, L, omnes de 
Agricul. cenfir.l. 11. C. Eodem prorſus modo iſti quos Vr{eins appellat vulgus, licernon ſunt proprie ſer. 
vi z perpgetuz tamen predii culrurz aſtringuntur, nunquam inde receſſuri invito vel ignorante domir.e.. 
Quod ſi anfugiunt, concedicur ſtatim Breve, quod dicirur de Nativo habendo, Fitz.,Nat.Bre. 


If you will (11) underſtand whether a villain may make his Teſta- 
ment or not: we muſt (12) note, that whatſoever villains have of 
their own, be it lands or goods, the Lord may by entry or ſeiling take 
and enjoy the ſame as his own © 3 onely he may not ſlay or maim his "Brook Abridg. tit; 
villain. And therefore (13) if the villain make any deviſe of lands nony gr = 
or goods, the Lord may before the approbation of the will, or appre- ton tie, S— 
hention of the goods by the Executor, enter to thoſe lands and ſeiſe Terms of Law, verb. 
thoſe goods, or ſome parcel! thereof in the name of the whole, and by Thene. 
that means make void the gift or deviſe of the villain *. The will is- 70 _ canures mire 
alſo void though the Lord do not really ſeife any goods of his villain, « po&. & Stud: lid.2.. 
in caſe he did claim the villain in h's life-time, and by words onely c. 43. 

did ſeiſe his goods for then the Executor ſhall not have them, but the 
Lord of the villain ”. L 
But if (14) the will be approved before the Ordinarie, and by him 
2pproved, and the Executors. (by virtue of the ſame will or deviſe ) 
enjoy or poſſe(s the ſame lands or goods accordingly 3 then -I ſuppoſe 
the Lord may not enter to ſuch lands or ſcife thoſe goods, no entrie, ſti- 


ſing or claim being made before *, For it a villain purchaſe lands, and = Brook eodem tie, 

n. 73. Voc. & Stud, 
l,2. c.43. &dde quod Afcriptitius poreſt teſtm. facere. Spec. de Inſtr. edi, $ comyendioſe, Lindw. in c.. ſta» 
kutumn, verb, Aſcripticiorum. de teſta. lib, 1. provincial, cvaſti. ut, Cant., , 


H 3 alicnet[y, 


5 Brook. tit, Vile 
. 30, 
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alieneth the ſame to another, before his Lord enter 3 then the Lord may 
not-enter afterwards, but it ſhall be imputed to his own folly, that he 
5 Littleton tit. ville- entred not when the Lands were in the villain's hands. And fo it 


DAge, is of other goods, which if the villain ſell or give to another before the 
' Lord do ſeiſe them, the fale or gift is good, and the Lord cannot after- 
3 Tvidem, wards have the ſame *. 


Nevertheleſs if the (15) Prince have any villain which purchaſech 
lands, and aliencth the ſame before the Prince do enter 3 yet may the 
Prince at any time after enter unto the lands to whom ſocver the ſame 
* Lirtleton ubi ſupra. do come ®. And likewiſe if the Prince's villain (ell or give any goods, 
yet may the Prince at any time after ſciſe thoſe goods in whoſe hands 
bJhidem. ſoever they do remain Þ ; for the Prince is not prejudiced by any courſe 
- oftime. And therefore I do collec, that if the Prince's villain ſhould 
by Teſtament diſpoſe either lands or goods, the Prince (notwithſtan- 
ding the approbation of the ſame Teſtament, and execution thereof,) 
might enter to the Lands,and ſcife the goods fo deviſed or diſpoſed, in 
* Arg. a contra. ad whoſe hands foever the ſame were ©, 
pt par Note that (16) what I have here ſpoken of villains, is not to be 
— : underſtood of ſuch perſons as onely hold lands in villenage, being 
: themſelves no bond-men, but free, (for divers perſons hold by te- 
* Brcok, Littleton, nure in villenage, and yet be no villains themſelves 4; ) but of ſuch 
CIT as both hold by villenage and are villains alſo. For theſe are they 
: whole Teſtaments or laſt Wills are voidable, ſaving, as before, where 
the will is proved, and the Executor or Legatary poſſefſed of the things 
deviſed: and faving where (17) the villain is Executor to another 
perſon 3 for being Executor himſelf, he may appoint another Executor, 
| ; who ſhall have thoſe goods which the villain had as Executor, and not 
* Brook tit. villenage, the Lord of the villain *. For if the (18) villain himſelf were living, 
0.75 the Lord could not take from'him ſuch goods as he hath as Executor 
to another man and if he did, his villain might bring an aQion againſt 
* Brook eit.villenage, him for the ſame, and recover both the goods and damages f, The 
n.68, (19) reaſon is, becauſe that which the villain hath as Executor, he 
e c.Sratutum, $ nul- hath jt not to his own uſe#z but is to be imployed in the behalf 
_—_— — ah 2 26 of the Teftator, as to the paiment of his debts and Legacies, and 
& infra part.6, $j. to other godly uſes : as appeareth more at large in the office of an Ex- 


d Infra 6. part. '$ j. ecutor b, 
$ 1iJ. $ Xy) $ XX}. 


$ VIII, Of Captives and Priſoners, 


'1. A Captive, during his captivity, cannot make a Teftament, 
2, If the Captive eſcape, whether the Teftament made during his cap- 
tivity be good, : 
3. What # the Teſtament were made before be were captive ? 
4+ What if the Teſtator be taken captive by ſome Pirate, Turk, Infidel, 
or Chriſtian, when war is not proclaimed ? 


5. Whether be may make @ Teftament who is condemned #0 perpe- 
tuall priſon, © 
6. What 
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| 6. What if the Teftator be impriſoned for debt ? 


HE (1) that is taken captive by the enemy, during his captivity 

cannot make a Teſtament 2 : Infomuch that (2) if afterwards «1, «us qui apy 
he do eſcape, yetthe Teſtament made whiles he was with the enemic hoſtes.f.de -*% 

is void Þ. Butif (3) his Teſtament were made before his captivity 3 * Ead.L.cjus. 

then, after his eſcape, the Teſtament is of like force as if he had not 

been captive ©, Likewiſe if the Teſtament were made before he were © ratio. ff. de cape 
apprehended, and the Teſtatordic in captivity 3 yet is the Teſtament ER 
allowed, and the Executor by force thereof is to have all his goods ybi "4 ph——— 
here within this Realm of Exgland, as ifhe had died the day before communirer appro- 
his captivity 4. Likewiſe (4) if any perſon be taken as captive by 244" oftendir. 
any Pirate, Turk, Infidell, or Chriſtian, where war is not proclai- —_ Cornelia. 
med 3 he that is ſo taken remaineth Rill a free-man ; and therefore if * L.qui 2 latronibus, 
he make his Teſtament whiles he is ſo detained, the Teſtament is good Me. de teſta. 

and lawfull . Ifa (5) lay-man be condemned to perpetual priſon | Fanor. in Ruv. de 
for ſome offence, it ſeemeth that he cannot make a Teſtament f. But | mm" _ 
it (6) any perſon be impriſoned for debt, ſuch impriſonment being q.28.cui tamenopini- 
ordained for ſafety, not for puniſhment, he is not thereby diſabled oni,quantumvis com- 
to maxe his Teſtament 83 ſaving that the Teſtament is not good, when 71 ape = pry 
it is made in his favour at whoſe ſuit the Teftator is impriſoned, of in- x Bald. in L1.C. 


tent to extort the ſame *, quis aliq. teſtari pro- 
hib.n. $. 
b L,Qui carcerem. ﬀ, 
quod me cauf, Man- 
$ IX, Of a Woman covert. tit.de conje&.ult.vok. 
lib. 2.tit.9.N>2» 


1. A married woman cannot make her Teſtament of lands, 
2, Eſpecially not to her buchand, and wherefore, 
3+ What if ſhe be not conftrained, bus doth deviſe the ſame freely of hey 
own accord ? 
4. What if the Teſtament be made before marriage ? 
5. What ifthe Teftament being made during marriage, ſhe over-live 
her husband ? 
6, Certain caſes wherein the deviſe of lands is good, uotwithtanding 
the coverture of the Teftatrix. ; 
7, A Wife cannot make ber Teſtament of goods, without ber bucband's 
licence or conſent. 
8. The reaſon wherefore the wife cannot make ber Teſtament of goods, 
without her Husband's licence or conſent. | 
9. Whether it be neceſſary that this licence or conſent ſhould goe before 
the making of the will, or concurre, or may follow. 
10, Whether and when dhe hushand may revoke the licence given to his 
Wife, 
11, Certain caſes wherein the wife may make ber Teſtament without 
her husband s conſent. 
12, Whether an Empreſſe or @ ueen may make a Teſtament without the 


conſent of the Emperour or King, of 
| | 23. Of 
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13. Of that which is due to the wife, whereof the busband was 
never poſſeſſed, ſhe may make her Teſtament without bis con- 


ent. 
14 Þ anc contraied in Matrimony, if the marriage be not ſolem- 
nized, may makg ber Teſtament. 


15. A wife being Executrix, may make an Executor to the former Te- 
Rator without her husband's conſent. 

16. The reaſon of the former poſition, 

17. Whether a wife being Executrix may make her buthand Executor 
in her place. | 

18, A wife Executrix may not give away the Teſtator*s goods by her 
will, 

19. A wife both Execntrix and Legatary cannot make a teſtament of 
that which ſhe did accept, not as Executrix, but as Legatary, 

20. The reaſon” wherefore an Executor cannot diſpoſe the Teſtator's 

oods by Legacies, | 

21. The reaſon wherefore a wife Executrix and Legatary may not make 
ber Teſtament of that which ſhe did accept as Legatary, 

22, Whether ſhall the wife, mbich is both Executrix and Legatary, be 
deemed to have accepted of the Tejiator”'s goods as Executrix 
or Legatary, | 

23. Whether the wife being licenſed to make ber Teftament, may make 


any moe wills then one. 


Married (1) woman, by the Laws and Statutes of this Realm, 
cannot make her Teſtament of any Mannors, Lands, Tene- 
« Stat,H.8,an.34.c.$- ments, or Hereditaments ®. This concluſion is diverſly enlarged : 


31 E.z. deviſe 12.M. 1nd firſt, ſhe (2) cannot deviſe the ſame: to her husband Þ. The 
30,31 Eliz.Forſe and 


Hemblings caf.lib.q. ©Jvity of which prohibition (if I may be ſo bold with the good fa- 


bo. vour cf our temporall Lawyers, to inſert the reaſon and conſideration 
d Brook Abridg. tic. of the civill Law,) is not obſcure. For if this gap were left open, 
_ m2 3+ 1, {CW Children ſhould ſucceed in the mother's inheritance ©, But by 
4 hag D—_ how much the husband were more cruell, and the wife more timo- 
rous 3 he crafty, ſhe credulous 3 by ſo much the more were the law- 
full heir .in danger to be diſherited, and the cruell and deceitfull huſ- 
band in hope to be unworthily enriched and advanced. Wherefore 
if the wife ſhould deviſe any her Mannors, Lands, Tenements or He- 
reditaments, or any part thereof, to her husband 3 this deviſe were 
void, becauſe the ſame is preſumed to have been made by the con- 
© Brook ubi ſupra, firaint of the husband, or other ſiniſter means. Secondly , albeitc 
(3) it did appear by due proof, that the husband did not contirain. his 
wife thereunto z but that ſhe of her own accord or free motion did 
* Ira ſzpius accepi a Make any ſuch deviſe, either to her husband, or to any other perſon 
nonnull, hujus regni by his conſent: yet is not the deviſe good F, as well becauſe the 
Juriſperitis non vul- words of the Statute are generall, (and where the Law doth not di-. 
—_—_ Ve ftinguiſh, there may not we diſtinguiſh f, ; as for divers other reaſons 
fL. precio.f,de pub- grounded on the common Laws of this Realm. Thirdly, (4) albeit 


lic. in rem, aion, - the Teſtament be made betore the Marriage, yet ſhe being inteltable 
at 
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at the fime of her death, by reaſon her 'husband is- then living, the 

Teftament is. void ®: for it is neceſſary to the validity of a Teſta- © Arg, 5 aliaToſtitu, 
ment, that the Teſtator have ability to make a Teſtament, not onely 9ui9+ nod, tefta. in» 
at the time of the making thereof, when the Teſtament receiveth his *** 

eſſence or being 3 but alſo at the time of the Teſtator's death, when 

the Teſtament receiveth his ſtrength and confirmation kd, Fourthly, » 4, & alio. & 5 non 
albeit (5) the wife do over-live the husband, yet the Teſtament made ramen. Infticur. quib. 
during the Marriage is not good i : the reaſon is yielded before, be- 210d. _ infir, L. $ 
cauſe the was inteſtable at the time of the Will making *. But (6) if _—_— cnn 
the Tetiament being made during the coverture, ſhe do approve and jn $ in extraneis. Ins 
confirm the ſane after the death of her husband 3 in this caſe the de- ſtir. de hared, qual. 
viſe is good, by reaſon of her new conſent, or new declaration of her *© Non p 
Will!, What if the Teſtament be made before the Marriage, and ſhe _d_ I" te 
over-live her husband ? whether in this caſe is the Teſtament good leg. 3. FEE 
or not ? By the civill Law it is of as great force as if ſhe had not * Arg.$ preterea.In- 
been marricd at all: and ſo I am informed that it is by the Laws ery —__ 
of this Realm ®. Nevertheleſs I ſhall willingly refer thee to the lear- qv. atom plows he 


ned profeſſours thereof, Thus much of the deviſe of Lands. caſ.inter Bret & Rig- 
den, fol. 344. 

IL. 1, $j. de leg. 2, ff, & ibi Paul. de caſtr, & alii. ® d, $ non ramen. & $ pen. verb. denique. In- 

ſtir, de mil, teſta, * Plowd. in caf. inter Bret & Rigden,f, 343. M.30 & 31 Ebz, C. B., Forſe & Hem» 

blings caſe, C. tir. 4. fo. 60. b. 


Of (7) goods or chattels the wife cannot make her Teſtament , 
without the licence or conſent of her husband ©, ( except in certain *® Bratton de leg. & 
caſes hereafter ſpecified ?z) ($8) becauſe by the Laws and cuſtoms of this conſu. Ang, lib. 2, c, 


" 26, Brook tir, deviſe 
Realm, ſo ſoon as a man and a woman be married, all the goods and 34.8 in tir.teſtam. 


chattels perſonall that the wife had at the time of the ſpouſals, or ce- 5, 21, Lindw. in c. 
lebration of the Marriage, or after *, and alſo the chattels reall, if he fat. verb. proprio» 
over-live his wife, belong to the husband, by reaſon of the aid Max- um de eſta. lib. 3. 


riage +; and therefore with good reaſon ſhe cannot give that away B/27/nciat conitirure 


which was hers, without the ſufferance or grant of the owner *. qurum \viderur. H, 29 
Notwithſtanding upon licence or conſent of the husband the wife Eliz. C. B. Ognels 


4 . {. lib, 4. fo. 51, b. 
may make her Teſtament, even of his goods”, And albeit (9) the 2. + ; — 


nature of a licence is to goe before the a& *, and the property of au- {7 5.. 
thority, or authorizable conſent, is to concur with the a7 : yet by » gc ipfo 5. n. 11, 
the Laws of this Realm, if a wife make a Tefament of her husband's cum (equen. 


goods, the husband not underſtanding thereof, and after her death 1 EORIAnS 
the Executors prove the ſame, if the husband deliver the goods devi- Ig TIN 


ſed in the will to the Executors, thereby he hath made the Teſtament + poA. & Stud. !. 1: 
good, notwithſtanding he were not privy to the making thereof *  c. 7. 


becauſe in this caſe the ſame Law preſumeth, that the husband gave Me ; nplyry om 
his conſent in the beginning at the time of the Will making. And Je mwhs one 
therefore the ſame being proved, and the goods delivered accordingly, » Lindw.ir. d.c.ſtatu- 

tum, ver.propriorum. 
de teſt. I. 3. provinc. conſtir, Cant. Bra. d. 1. 2. c. 26. Brook tir, deviſe, n. 24. * Phil, Franc. in c. 
Ratishibitio. de reg, jur. 6. ?Y Tiraquel. de legib. Connub. gloſ. 4. in prin. Imo licet jure Civili Conſen- 
{us pro forma requiſitus dever pracedere ; ſecus eſt jure Canonic, Begon, in Rub. de jure pas n. $9, 
» Perkin, tir, deviſc, c. 8. fol. 97, Tiraquel., ubi ſupra. 


I it is 


Ry lad. it. es jo I Pe COEEEIOSY 


— 


58 Who may make « Teftament or not. Part It 


it is then too late for him to revoke the ſame ®. Albeitotbefwiſe, if 
(ro) the husband do give licence to his wife to make a Will of his 
goods, yet he may revoke the ſatne, not onely at the making of the 
Will, but after her death, at the leaſt before the Will be pro- 
» Brook Abridg. tit, ved ®. | 
deviſe, N» 34. The (11) cafes wherein a wife may make a' Teſtament of goods 
and chattels, without her husband*s licence or conſent, are theſe. 
Firſt, T ſoppoſe that (x2) an Emprefle or a Queen may make her Te- 
ſtament without the licence of the Emperour or King her husband 3 {© 
* De Auguſta & Re- that it be not in prejudice of her ſaid husband ©, The ſecond calc is, 
gina, an & quando when any thing (13) is due unto the wife , whereof ſhe was not poſ- 
Mg. a I legi- ſeffed during the marriage : for it ſeemeth that ſhe may make her Te» 
pus teverur. neuter ftament thereof, and that ſhe may make her husband Executor ih'that 
teftamenrum conde- caſe 4, Neither can the husband bequeath by Will, or make an Ex- 
re valeat ſine mariti ecytor of an Obligation which he hath in right of his wife, nor of any 
_—_— _ - other thing in ation F. But if the Obligation be theirs both joyntly, 
mtr ha ſao tratar, then he may deviſe the ſame by his Will, or make an Executorthere- 
de teſtam.conjug1.3. of ||, Thirdly, if (14) a man and a woman be contracted together 
c. 26, Kitchin fol. 1. in Matrimony, and the woman die before the Eſpouſals or Celebra- 
2.4.18 E.1.3, (on of the Marriage albeit the Law doth often call this woman, 
« rrook Abridg, tir. thus betrothed and aſſured, by the name of wife, becauſcof the cer= 
reſtam. n. 11+ Firz- tain hope of Marriage ſhortly to be ſolemnized , whereby ſhe ſhall 
her, _— - ”- become a wife* ; yet I take it for a _ _—_— the wo- 
ecuror, n, 109 ©" man ſo dying may make her Teſtament without his agreement 
none _ to whom 7s pi contracted in Matrimony f Fourthly, (15) if 
aſticall, parte x. c.3- the wife be exccutrix to another man, ſhe may make her Te- 
in fin. 12 B. 7. 22, ftament without the licence of her husbands. The reafon (126) is, 
<br $44 a becauſe ſuch goods as ſhe hath as executrix are not her husband's, 
4:8 $* Noyle Finch but are to be diliributed for the dead 3 as for the payment of his debts, 
 verſ, Finch, Moores performance of his will, and for ſuch other good and godly purpo- 
rep, fo. 339.C. 459. ſes; and therefore if theexecutrix.ſhonld make no executor, but die 
= . 4 ———_— inteſtate, adminiſtration might be obtained of the goods not admini- 
18 rp y 4 M. 8 Jac. ſixed by the next of kin of the Teftator deceaſed i, ( for where an exe. 
Graunts. caf, Rolls cutor dicth inteſtate, the Teftator from that time is eſteemed to die 
abridgment, tit. De- jnteliate*;) ſofar is it from the husband to have any of thoſe goods 
— : inforibieys Whereof his wife-is Executrix. Much like unto that Lord whoſe 
« qui inſcribirur SIO! por” -— 
Labridgment dez ca-. Villain is executor, in which caſe he cannot take from his villain that 
ſes, edir- 1999, In- which did belong to the Feſtator 3; but his villain may have an a&ion 
> pM H. 6. againkt him for the ſame, and may recover. both the goods and the 
| Ibid. 16 R damages, (as hath been ſaid before !.) Although otherwiſe whatſo- 
. » ho - _s 
*.Corar. de ſponſal; £ver doth appertain to the villain, the Lord may take the ſame from 


2, pert, c. 1. n. 4 him, and-(as our common Lawyers term it) may even rob his vil- ' 
Peckins de reſtam, : 
conjug. 1. 4. C5 *f Perkins tir. feoffment, c 3, fol... 40, quod verum eſt jure hujus regni. Czterum at- 
renra legiſtarum opinione communi, fi ſtatuto.caveatur, ne quid conjuges invicem relinquerepoſſior, in-. 
telligirur erzam de ſponfis, Peckius traft., de tefta. conJug. lib. 4.c. 11. £& Firzherb. Abridg, tit. exec, 
n.. 10. Brook cod. tit, n. 12. Perkins tir. deviſe, c. 8. fol. 97, M. 32 & 33 Eliz. rot, 428. $* Moyle Finch 
ver{.Finch.Moors rep. fo.339:C-499:4-H.6.31.Brook tir. Teſtament, n.g. N.8 Jac. Graunrs caf. Rolis-abridg- 
wment;tir.Deviſe. ® Latius inf. par, 6.S.j. * Plowdenin caf. inter Greiabrook & Fox. * Brook Abridg. 
tite Adminiſtrator, n. 451 o Sup! a cad, pare, Q 8, num. 18, ; lain 

a þ- =; 


br IS 


® Perkigs ubi ſupra. 


Pare FL. = Who may wake 4 Tiſtament or nat. 59 
lain ®, Fusthermore (17) it is not onel :fe bei Es 
E xecutrix to make a Teſtament without DRIn oy * Old tenures, tir, 
ſhe may name and appoint him executor ®. Howbeit this = —_—_ 
(18)that the wite being Executrix, may make her Will of thoſe __ ; mn mage he 
—_ wy is I, without her husband's licence, is po er for ſundry => 
a = _ is _— wu ſhe doth not make an Executor, ++ pag. 
goods whereot the is Exccutrix by deviſe 
Legacy ®. The other is, when (19) ſhe is not onely Executrix yi * Plowd.i . 
Legatary alſo, and hath accepted of the thing bequeathed, not as E < Bransby & Gronths, 
ecutrix, but as Legatary?. In theſe two cafes the Will is d. fol.525.Imo nec cum 
The (20) reaſon of the former of theſe two limitations i b_ $- 1 boo Mon 
an Executor may not diſpoſe of the goods of the Teſtator I _ — An: 
then to the uſe of the Teltator, as to the payment of his ps nyo 
formance of his Will, and to other charitable uſes 4; and rand : 
may not give or deviſe the ſame by Legacy 3 for that were to dif nn Dy 
of the Teſtator's goods as if they were the proper goods of =—_ - po ro 
cutor, and to convert the ſame to the private ule of the Le _ = na Brandy & Grm 
and not to the uſe of the Teſtator. But when an Executor Toth —_ $17 nn art 
make another Executor, the ſecond Executor doth ſtand char cable 3H 
and accountable for the diſtribution of the firſt Teſtator's ——— G he fact fliu "ſts 
- ad "” = TAs; , W ; former Exccutor, and is by = _ - Tat: 
ealm reputed for the Executor, no 
6 * the former Teliator F 3 ſo is not a gm _— = 7 a gs. + Brook Abridg, ti 
Ny . <q rags is chis 3 for that which one hath as Legat EXCCur, om 
; ath it to his-own private uſe*, and not to the uſe of the Tiltato! ; fra par.6. 5) $ jr 
« the wife being not onely Executrix, but Legatary alſo, acce > * vide Bar. in L,veluv, 
of the thing bequeathed , not as Executrix, but as Legatar £ 4 I — 
cred) m_ R_ panger goo, and conſequently = = Ld Thiodde fore 
: ich is the wite's, is by rea i 
husband's, and being inveſtcd in him ", - —__ prey 
From be given from him without his .licence or conſent *, Grea fe Fy eſs 0ngs 
ifference there is therefore betwixt theſe two caſes, of "ti | = L.id quo 
thing bequeathed as E _ Eg \— O—_ 
L xecutrix, or as a Legatary ; for in the one calc it de reg jure 
is not her husband's, and ſo ſhe may make a Teſtament thereof, b 
qo—nng an Executor to diſtribute the fame to the uſe of the "Gil 
eſtator? ; and in the other caſe it is her husband's, and fo ſhe can ; 
make an Teſtament of the ſame without his licence z, Howbele _ 6 8s 
though the wife, being Executrix, may agake her Teſtament, and : Supra eod. 5 Rolls 
appoint an Executor of thoſe goods which ſhe had as Exccutrix, and *>'48meft, tit. de- 
_ as Legatary, without her husband's licence : yet nevertheleſs the - 
P : t _ © rg happen and ariſe out of thoſe goods which ſhe 
- | <crmgr I during the Marriage, as Calves, Lambs, and ſuch 
rs Ce of —__ Sheep, and Cattel, do belong and accrue to her , j ' 
— yo not to herſelf as Executrix : and therefore ſhe cannot Bn, Nay 0c 
- ma _——_ of ſuch fruits and profits without her husband*s regni perir, quorum 
ace, conſent or apprbation, to whom they do belong $. === Ja Qt cent 
queſtion : What if it do not appear *inka peree 3-5 6, 


whether the wife did accept the thing 7 as Executrix, Or n. 17+ 
2 Le- 


v Infra hoc i 
>. cipſagrn, 


/ 


Part 11. 


Legatary ? In whether name Is ſhe preſumed in Law to have accepted 

the ſame? as Executrix, or as Legatary ? Some are of this opinion, 
that ſhe is eſteemed to have accepted the ſame as Executrix, not as 
* Plowd. in caf. inter Legatary * ; becanſe-it is not lawtfull for Legataries to carve for them- 
Paramor & Yardley, {elyes, taking their Legacies at their own pleaſure 8, but muſt have 
Bed, 2 94 DI them delivered by the Executor b, © And therefore if any ſhould de- 
5 L. 1. Quorum'lega. termine to accept ſuch a Legacy, it behoveth him by protetiations, or 
22 dubium.de other at anſwerable, to manifeſt the ſame i, co are of a —_ 
—_ opinion, namely, that in this caſe ſhe is reputed-to have accepted 'the 
- fot: ror _—_—_ thing bated as Legatary, not* as Executrix *: Becauſe where 
i L- dereſtatio. de any a& may be done; or any thing taken'or poſſeſſed by a double right, 
verb. ſig.L. pr bzre- the party is preſumed to doe that a, or to take and poſſeſs that thing, 
CO _ by force and virtue of that right which is more favourable and more 
Piie' ve. 77e " beneficiall to the partic 1. Now it is more profitable for every one 
x-Plowd. in-caf.' in- which is both Executor and Legatary, to accept the thing bequeathed 
ter Paramor & Yard- 25 [ eoarary, then as Executor 3 becaufe the Legatary hath full right - 
a Ye adrye hay wt in the thing bequeathed, and may diſpoſe thereof at his pleaſure ®: 
Cm fol.z357. Whereas an Executor hath not any ſuch right, but muſt difpoſe the 
Anno Eliz, 22. Feftator*s goods to the onely uſe and for the onely behoof of the Te- 
U Alciar.de przfump. gatox =, And therefore unleſs by ſolemn proteſtations ®, or other 


reg praſamp.95. 8. means, it may appear that the Executor did accept of the thing -- 
t 


ho may make a Teſtament or wot. 


nd 


R Al L. | 
ied op $ lib.& ueathed as Executor, the party ſhall be deemed to have accep 


poſt. num.10.8 Jo. fatne as Legatary : which opinion ( if I do not erre ) is more agreea- 
"—_—_— —_— ble to the rules of the Civill Law P. If a leaſe for years be deviled to 
—_ rm den tango A. an Executor, and he enters generally, he ſhall take as Deviſce, and 
cl. 42-0. 35. Plowd. not as Executor 3 except it may turn to his prejudice, as to charge him 
np ery, fol.543-d- in a-Devaſtavit, if _ _ or rages pay —_ H, ” _ 
”" " —_— rot, 515: Portman verl. Wilts, 20 E. 3+ to. 9. P. 19 Eliz, rot. 318, 
A Fr # C. B, Higs & Burgh, H. 21 Eliz: B: R. rot, 133. Woodward verſ: Burgh. 
 *C; {{(@utum, dere- Moors rep. fo. 352. n. 474+ A term for years was granted upon con- 
ſtam.. $ nultus. lib.3. dftion, that the leſſee ſhould' not alien without the aſſent of the leſſor, 
——_- I the leſſee makes his will and deviſes the term to his Executor, who 
c, 18. Perkin tir, de. enters generally : adjudged a forfeiture and breach of the condition, 
riſe, fol. 97. becauſe the general entry (hall be intended as deviſee.20 Eliz.enter Setior 
. Nam declaranti J/;ydfor & Senor Boronghs, As for the reaſon of the other opinion, that 
parti credendumeſt, 1 tary may not take his Legacie of his own authorſty 3 that is 
cum dubiratur an ex ny 97 op 
hac velilla,cauſa rem fruC, when another perſon is appointed _—_— . hog mages _ "a 
polſdebar, DD. .in d.. But yet although this opMWton ſeem more agreeable to the rules of the- 
L.Gerir, if. de py Civill Law, that the partyſhall be deemed to have accepted the thing 
nr gn bequeathed: as —_ _ then - ——_— whenas yp not 
< '** otherwiſe appear by what title or-right the fame ayas acceſited : ne- 
»L:in roto jure, de yertheleſs the contrary opinion- (as I take it) is "more agreeable to- 
bop þ —_—_— the Laws of this-Realm 3 namely, that when a thing is deviſed by the 
a 45 pray ang Teſtator to a man, and the fame man made Executor, he fhall be dees- 
$7. Gravet. conſil. medto have accepted the ſame rather as Executor, then as Legatary , 


197. Ne. 4; - | 
2 Sichard, in L, non dubigmy,C.de lega, n. 13. & JaCin cadem L, lin. 2, 


whenas-. 
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whenas it is otherwiſe: doubtfull and cannot appear by what title or 
right the thing bequeathed was accepted ®. As for example, The 
Teſtator poſſeſſed of a leaſe for term ot years, doth deviſe or bequeath 
a leaſe to one for term of his lite, the remainder over to- another, and 
doth make the Legatary his Executor,”. who after the death of the Te- 
ſtator doth prove the Will, and enter, not declaring by what title or 
right, and afterwards makes his Executor and, dieth 3 after whoſe 
death this laſt Executor doth prove the Will of the former Executor, 
and doth enter 'to the leaſe, and doth take the profits thereof. In 
this-caſe the Executor of the Executor, and not the Legatary in re- 
mainder, . ſhall .enjoy the faid leafe, by the opinion of the temporall 
Laws +: for that it is to be-intended, that- the former Executor did 
enter to the faid leaſe and accept thereof as Executor, and not as Le- 
gatary ||. Which thing nevertheleſs goeth hard with all Teltators, 
{ceing thereby their. Teltaments may eaſfily.-be defeated by their Exc- 
cutors, whoſe office is to perform the ſame acgoxding to the good 
meaning of the Teſtator , arid the truſt repoſed in'the Executors *. 

A man maketh-his Will in writing, and thereby giveth feveral Le- 
gacies, and deviſes the reſidue of his goods and chattels to his Wite, 
whom he maketh Executrix, to pay his debts, and to beſtow for 
the health of his Soul :_ adjudged the wife ſhall take as Executrix, and 
not as Legatee, by reaſon the words, (viz.”) to pay his debts, and to 
beſtow forthe health of his Soul, art nd-more then what the. Law 
faith; (a) * N!143 of1d 15. J33VOc- of! | 

If a man ſeiſed of Lands, and'poſſefſed of a texm, deviſe all his 
Eands and Tenements to his Executors, untill they have paid his debts 
and Legacies, and leviedall the charges which they ſhall expend in ſuits 
of Law againſt ]. S. or'others about che'Execution of his will; he ma- 


keth two Executors, and dicth3 the Executors enter generally into the. 


land and the leaſe : adjudged that they take the leaſe as Executors, be- 
cauſe the words of the Wilt make no other declaration then what the 
Law faith without-ſuch a declaration 3 and they ſhall take the lands in 
Fee as deviſes. (b). | 

What (23) if the caſe be ſuch, as the wife cannot make her Teſta-, 


ment without licence, and that the husband doth'grant licence to the. 


wife to make her Teſtament of a certain. portion of his goods, (as miany 
times it hath happened, and may again fall out, by reaſon of bonds 
and covenants at or before the Marriage,) and that the wife, fo. licen» 
fed to-make a Teitament, doth firſt make one Teſtament, and Aafter- 


wards another, and peradventure the third, or fourth ?* whether ſhall 


the licence be extended to the laſt Teſtament, or ſhall it be underſtood 
of the firſt Feftament onely ? - For that Teftament is to be approved by 


the Ordinary, for the making whereof the wifes licenſed. Divers, and 
. thoſe of great authority, are of opinion, that the licence is to be. under» 


ſtood of the firſt Teftament, and: not to be extended to any other Teſta« 
ment *, Others are of this judgment, that the licence is to be extended 
tothe laſt, Teſtament + : otherwiſe the former Teſtament ſhould be void, 
becauſe it is reyoked by the latter *, and the latter Telttament "_— 
I 3. E 


— 


* Plowd. ubi ſupra. 
Dyer fol. 277, Anna 
Eliz. IO, 


f Dyer ubi ſupra 


| Ibidem, 


* Infra part. 6. pet: 
rorum, 


(a) M. 15 & 16 Eliz. 
Hunks verſus. 4ibo- 
rongh, Moors rep: fo; 
98. n. 242+ 


G) H, 36 Eliz. rot. 
45. Parnel ver. Fen. 
Moors rep. f0.350.0. 


470. 


* Socin; confil. 993 
vol.1.Dec,conſ:1.5 12» 
+ Sarmientus, trats 
de redditibus Eccle- 
fiaſt. c. 4+ ; 

t $ poſteriore. Inſtit, 
quib, mod, teſt, infit» 


———_———— 


62 It-he nay ueaks « Teflament on not. "Pant, 


v Lindw, in c. ſtatut. -be yoid for waut of the hushanda licence " 5> and ſo no Teflament 
ver. oe rioruw-us. alt ſhould take place; qr if the farmer Teſtament were not revoked by 
de reſta, lid. 3 PI9- the latter, as being unlawful, then it muſt begranted that « Teftament 
= Quod cette valde 9ay take piacenot. oncly without the Will, but even againſt the Will of 
abſurdym eft. Quum the Teſiator * 3 wheneas it ought:to be dixedbed/and ruled according to 
porius tolerandum fit the Wilt of the Teſtator,) from, whenee. it hath his life and being 3; 
ye mg 1-1 np And althoughitbefo, that when licence is granted to any to doe an ite+ 
ms Junnntra vo. Tablea@, otherwiſe agaitift Law, it ought to be refirained to the firft 
luntatem teſtatoris at onely.*, whereof -an hundred inftances might be brought ® : yet 
ſuſtineatur. Mantic. thar gule is to be underfioad, - when the firſt a doth or may take effect 
= wang ulc, yol.l. ;\ the life-time of the perſon to; whom ſuch licence is granted Þ. Burt 
YSupra prim.par.$3. in our caſe the a, that is torſay, the Teſtament, is of no force before 
* L. Boves. $ hoc ſer- the death ofthe Teſtator © 3 and therefore that ought not to miniſter an 
mw — impediment; - which is without effe& in Law 4, 8 » 
4. 5 hoc ſermone. * Sarmientus ubi ſupra, * C. Marth, de celcbr, miff.exer, © C.non preſtar. de reg-jur.6+ 
Debt upon an obligation, the condition was, Whereas, the defen- 
dant had raken A. S, to wife, who was a widow, being poſleſſed of di- 
vers goods, if he 'would permit his.faid witc. to make a Will, and to 
diſpoſe in Legacies ſo much as would not exceed 50 li. and perform 
what ſhe appointed, that then,&c. The defendant pleaded that ſhe made 
no Will, whereupon iffye was joingd. It was tqund, that ſhe made a 
Will, and thereby diſpoſed of divers Legacies not exceeding 50 li. bue 
that ſhe was a feme Covert at the time of the making of the Will: it 
was adjudged for the plaintiff. -:For:although the, being a feme Co- 
vert, could not in Law be permitted tomake a Will to diſpoſe. of any 
. goods without the hysband's aſſent ; yet it is a Will within the intene 
of the condition : for the intent of the condition was, that ſhe ſhould 
make a Will to that puxpoſe, notwithſtanding the Coverture 3 and it 
is but her appointment, which the husband by the obligation is bound 
to perform and the finding that ſhe was a feme Covert, was not in 
this caſe materiall. M.5 Car. B. R. Marriot and Kingmas's Caſe. Croke 
part 1. fol. 159. | 
A defendant covenanted with the plaintiff by Indenture,that whereas 
he intended to marry E. S. a widow, that he would pay all the Legacies 
which ſhe by her laſt Will and Teſtament in writing bearing date the 
firlt of May 20 Eliz.did give and bequeath,and was bound by obligation 
to perform the covenants in the Indenture. In debt upon the obligation 
the defendant pleaded, that after the making of the Will and the oblj- 
gation, he intermarried with the ſaid E. S. which marriage continued 
till her death, the Will and deviſe of E. S. was void : and deman- 
ded Judgement. And it was adjudged that the plaintiff ſhould reco- 
ver: for notwithſtanding it was not a Will to all intents and purpoſes, 
yet the Indenture referreth to that which beareth the name of a Will, 


P. 26 Eliz, C, B, Efton verſ, Food, Croke part. pl. 9, 
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A 


$ X, Of thoſe which be Deaf and Dumb. 


1. Some perſons ave both deaf and dumb ; others deaf, but not dumb; 
and others apain dumb, but nn deaf, 

2, Whether he which is both deaf and dumb may make a Teftament, 

3- Whether he may make a Teſtament which is deaf. but not dumb, 

4. Whether he may make « Teftament which is dumb, but not deaf, 


W/ 7: it is ſaid, that ſome perſons cannot make a Teftament by 

reaſon of the defe& of ſome of their principall ſenſes ® 3 that * Supra ead.part.$ þ 
we may the better underftand who thoſe be, we are to note, (1) that 

fome perſons can neither hear nor ſpeak 3 others can ſpeak, but not 

hear 3 ſome again can hear, and not ſpeak ®, Touching the tirft fort, * Minſing. in $ Item 
(2) that is to ſay, thoſe which are both deaf and dumb, if any be fo furdus- > >. 
by nature, then can henot make any kind of Teftament or laſt Will © 3 "4 OR 
unleſs it do appear by ſufficient arguments, that he underſiandeth what « x. diſcretis. C. qui 
a Teſtament meaneth, and that he hath a f4etire tomake a Teſtament : teſta.fac.pofi. 5 Item 
for if he have ſuch underſtanding and defire, then he may by ſigns and _ JO 
tokens declare his Teſtament 4, Ifhebe not deaf and dumb by nature, RW *"* POPs 
but being once able to hear and ſpeak, if by ſome accident afterwards « pee. ind. L. diſcre- 
he loſeth both his hearing and the uſe of his tongue 3 then in caſe he be tis. Tiraquel. de pri- 
learned, and be able to write, he may with his own hand write, his _ ng ex 
Teſtament or laſt Will, and:fo by art ſupply the deie& of nature *, _— hs 
But if he be not able to write, ther is he in the ſame cafe that they are one ' teſtamentorum 
which be both deaf and dumb by nature 3 that isto ſay, if he have Anglicorum ſufficiar 


CT__S he may make his Teftament by ſigns, otherwiſe not pt 


mel dixi, ſed & ſa» 
ius eſt dicendum, 


Pp _ 
* d. $ Irem ſurdus. Inftir. quibus-non-eſt permill, teſta, ſao. * Dec. in d. L, diſcretis. Tiraquel.de privileg.d. 
G 15. piz caulz, | 


Such (3) as-can ſpeak, and cannot hear, may make their Teſtaments, 
as if they could both ſpeak and hear ; neither skilleth it whether that 
defe& came by nature, or otherwiſe 8, But there is none found ſo deaf, * Minfing. in d.'$ i- 
but that he is able to hear ſomewhat, if not the crying voice of a man, *eſurdus, 
yet the loud: voice of ſome infirument, as of a Horn, or a Frumpet, or 
by aGun®., And' if he can ſpeak, itis certain that he could once hear, »-payj, ge cafir. ® 
3 otherwiſe ifhe could never haveheard, he could never haveſpoken : Jaſ. ind, L. diſcretis, 
for how could he be inſtructed to fpeak, ifhe could never hear *? | DD. in d.L.diſcre- 
Sach. (4) as be ſprechleſsonely, .and not void of bearing, if they be F&K i 4+ Item 
learned, may very well make their Teftaments themfelves by writing 3. 
or being unkearned, may alſo maketheir Teftaments by ſigns, ſo that 
the ſame figns be ſufficiently well kr »wn to ſuch as then be pre- 


tent.®,. » DD, in L, diſcretis- 
$ XL, Ot. 
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lhe may takes Teftament or not. 0 Patel. 


— £ LIENS 


$ XI. Of a Blind man. 


2. A blind man may moke anuncupative Teſtament. 
2. Whether s blind man may make a written Teftament. 


E that(1) is blind may make a nuncupative Teſtament,' by decha- 
« Sed anrequirantur ring his Will before a ſufficient number of witneſſes ®, But (2) 
-omnes ſolennitates , he cannot makehis Teſtament in writing, unleſs the ſame be read be- 
de quibus in L, hac fore witneſſes, and in their preſence acknowledged by the Teſtator for” 
ks. fac poſt Halt his laſt Will. And therefore if a writing were delivered to the Teſta- 
detur cas adhiberi £Or, and he, not hearing the fame read, acknowledged the ſame for his: 
dibere,quia,commu- Will, this werenot ſufhcient 3 for it may. be that if he ſhould hear the 


ni Do&orum opinio- ſame, he would not own it ®. 
ne, ſolennitatis hujus 


L. adhibenda eft vel in teftamento ad pias cauſas a c#co condito; nec alias quicquam valer. Graff, The- 
faur. com. op, $teſtm. q. 31, Ego vero adhereo Alex, Ja. Decio, Sichardo, & aliis in ead. L, hac con- 
ſulriſſima, 8& Tiraquel. quj pytarunt hanc ſolennitatem noneſle neceſſariam in hujuſmodi teſtamento, ſed 
Cifficere probationem juris gentium-: & hanc opinionem recepit generalis regni noſtri conſucrudo, » DD, 
#m d. L, hac conſultiflima, C, qui teftas fac. pol; 


'$ XII. Of Traitours. 


1. Traitoirs loſe both their liver, lands and goods, and conſequently 
_ '1are inteſtable. 
2. Traitours are inteſtable not onely from the time of thtir conviftion, 
but from the time of the crime committed. 
3. A Traitour pardoned and reftored may make his Teſtament, 


Of thoſe who are ptohibited to make their Teſtaments as Malefac- 
tours , (who now are, to make their appearance, and to ſhew 
themſelves in the courſe of this Treatiſe,) Traitours, becauſe they are 
moſt pernicious to the commonwealth, are moſt worthy the firſt place 
in puniſhments. . 
. Underſtand (1) therefore, that whoſoever is lawfully convicted of 
high treaſon, by verdi, confeſſion, outlawry or preſentment, belides 
: 'the loſs of his life, ſhall forfeit to the Prince all his goods and chattels, 
Poon —rrege Ty and all-ſuch Lands, Tenements and Hereditaments, as he ſhall have 
ad La) maict.Lf in hisown right, uſe, or poſſeſſon, of any eſtate or inheritance, at the 
quis. de injuſt.reſt:L. time of ſuch treaſon committed, or at any time after ® 3 and fo conſe- 
nemo.ff, de leg.4.V4- quently is. inteſtable Þ, Inſomuch (2) that Traitours are not onely 
ſqdeſuceeſ.progll Jeprived of making any Teſtament, or other kind of laſt Will, from 
ntela bal, hanc the-time of their conviction 3 but alſo the Teſtament before made doth 
concl. ornat. , by reaſon of the ſame conviRion become void, both in reſpeR of goods, 
* Star, _ an'$-C. and alſo in reſpet of Lands, Tenements and Hereditaments ©, 
— ey PI . Nevertheleſs if (3) any perſon being attainted of treaſon obtain the 
ubi ſupra. Prince's pardon, and be thereby reſtored to his former eſtate 3 then 
may 


$-Y 
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may he make his Teſtament, as if he had not been convicted 4 ; or if * L fiquis, $ quate- 
he made any before his conviction and condemnation, the ſame by rea- ng injeld .ropr. 
ſon of ſuch pardon recovereth his former force and effeR, as hereafter © Ee 
is more fully declared *. 

But ifa Traitour hath goods as Executor to another, the ſame are 
not forfeited z whence it follows, that of ſuch goods he may make his 
Will, 


* [nfra 9.part.$ xv), 


$ X11I, Of Felons. 


1. Felons loſe life and goods, and ſabe inteſtable, 
2, Who ſhall bave felons lauds, 
- 3. Whether he that is onely indited of felony may make bis Teſtament. 

4. Whether he that ſtandeth mute may make bis Teſtament of his 
Lands. 

5. Whether a man after be is apprehended for felony may make bis Te- 
ſtament. 

6. Felons goods not to be ſeiſed before attainder. 

7. TheTeſftament of a Felon convified is void, though he be never exe- 
cuted, 


F any perſon (1) be condemned of Felony, he ought to ſuffer death, 
and the Prince ſhall have all his goods, whereſoever they be found ®, * Srar.Eliz,an.$.c.14; 
And ifhe (2)have any free-hold, it ſhall forthwith be ſeiſed into the Terms of Law, verb. 
Prince's hands, and the Prince ſhall have the profit thereof by the ſpace $9999 : 
of a year and a day, and alſo waſte Þ : and after the Prince hath had it * Przrog. Reg.c. 16 
the year and the day and waſte, the Land ſhall be reſtored to the chief $1540 5: C- 14+ 
Lord of the fee ; except in certain places, as in the County of Glowce- 
fter, where after a year anda day the Lands and Tenements of felons 
ſhall revert to the next heir to whom it ought to have deſcended, if 
the felony had not been committed © ; or in Kent in Gavel-kind, where- 
as it doth deſcend to all the heir-males, equally to be divided, or to the 
daughters, where there be noſons, to be divided amongſt them. For 
there it is ſaid, The Father to the bough, and the Son to the plough, © Eod, c.16, 
Felons therefore lawfully convicted cannot make any Teſtaments, or 
other diſpoſitions of any goods or Lands, whereof (as we ſee) the law 
hath diſpoſed already *. * Duplici ratione d4- 
; mnatus ad morremn 
fir inteſtabilis, nimirum, bonorum publicatione, & damnatione ad mortem, Damnatus autem ad mor- 
rem naturalem efficitur (ervus peenz, quod communi opinione nititur, adverſus eos quiexiſtimarunt inge- 
nuum hodie non effici ſervum poenz hujuſmodidamnatione : ſed procedit prior opinio, five quis damnatus 
fir ſecundum jus commune, five etiam ſecundum ſtaturum alicuyus loci. Na. Clar. $ teſtm. q. 21. Covar. 
in Rub, de teſta.extr. part, Nn 29. Michael Grafl. Theſzur. com. op. $ teſtm. q. 26. 


© Prarog. reg-c. 15, 


 - But( 3)it any man be indited onely of Felony, and die before he be 

convicted or attainted, he may make his Teſtament of his goods, and * Quianon'condem- 
alſo of his Lands f. Or if (4) he be indited at the Prince's ſuit, and cane Soren —_—_— 
{o being arrained upon that inditement, —_ anſwer, but fandeth R' 3.20. 1, C3. 


mute 


a Who may makg a Teſtament or not. Pare II, 


0s mite 6f dumb; whereupon he is- to receive pain Cas-it1is termed). 
eDoR.&S1u.1.2.c.q1, Fortt and Dre, and bepreſſed to death 8 : in this caſe his Goods onely 
Þ- Thidem, Stanf. pl.. be confiſcate, but not his Lands h ; and therefore in this caſe I{uppole 


Coron, fol. 139. 185. he may-make his Teltament of his Lands i. 
Inft.parr. 1. fol. 391. | 


Qua viz, non prohiberur, quod non.condemnatur. | 


If a Felon (5) be. indited, and afterwards attainted by- verdi&*or 
 confeffion, the time.of the fat committed compriſed in the inditement 
is to. be, regarded in reſpe& of his lands : but in reſpeR of his goods, 
® Perk.rir.grants, f,6. the time of his judgement *; And therefore if before judgement he do 
Taft, part. z..fol.391.. ſell,. give, or otherwiſe alienate his goods, ſuch ſale, gift or alienation 
Star, decatallis felo» j, 0004 1, Neither (6) may-the Sheriff or other. perſon take or ſeiſe 
No ions Ge the goods of any perſonrrfted and impriſoned; before the fame: per 
3< 17. 3. 3. Coron, ſon be conviRted or attainted of felony, according to the Law, or that 
65. Dame Halgs Cal. the goods be otherwiſe lawfully forfeited ®, Howbeit, if he make his 
eG —_ —_ 2. Tettament before the condemnation, foraſmuch as the Teſtament is not 
RICE Civic, L. $90d before his death ", ſuch diſpoſition being prevented by judgment 
poſt contratum.f.de Or condemnation is-made fruſtrate 93 inſorguch that it the (7) Teſtator 
donac. cum diſtinfti- being conviced of Felony be never exccutea, for that perhaps he dieth 
Bar. nnd. L. Grat & in priſon, or eſcapeth out of priſon and dieth naturally; yet is the Te- 
tefiza. 9. 26. as tament void by force of the condemnation , unleſs he do obtain his 
” S:gr. R-3.90-1-03- Pardon, and thezewithall full reſtitution to his former eſtate P, 
8£.4.fol.4.Brook tir, l 
i $8.89. Sranf. pl. Coron, fol. 152.libs. fol. 110. Foxlies Caſe, 7 H.4.11.1R.g. ca," 
Marthz. de celeb. miff.cxtr. ® Panor. in Rab, de tefta. extr. Jul. Clar. $ reſtm. 9. 24. Graſk 5 teſtm, q. 26. 
Vaſq, de ſuccefl: refol. lib. 3. $ 6..n. 18. ® Panor. in Rub. ercſta, extr. Jul. Clar. $ ceſtm. Þ 21. Grall, 5 
eltm, q. 26+-Vaſq, de ſucceſf. reſolur, lib, 3. $ 6. n.1$;- P L. fi-quis. $ quatenus, ff, de injuſt. teſts, 


$.,XIV. Of Hereticks. 


1.. An Heretichcannot makes Teftament, 
2, Whither aud-wphen doth an Heretich forfeit bs Lands or Goods, 
3+ Whether i; the Teftament. good, if the. Heretick wore never con 
vilted. 
4-. An Heretich, may be condemned after bis death, 
5. —_— an Heretich,, having reclaimed his Hereſy, may make a 
eftament.. | | 


Amb icredenes. Cc: AN (7) Heretick cannot makea Teſtament *.+ And albeit, by the 
_— Es { Þ; Lawsand cuſtoms ofthis Realm, an (2) Heretick do not forfeit 
2.dehzrer. Vaſg.de his Lands, unlefs,. being delivered to Lay-mecns. hands,. he be exccyu- 
fucceff..ceſoluc. lid. 1. ted for his Hercſy®,- nor his goods;. unlefs, being coovited of Hereſy, 
$ 11}. ne 23: S1M0Je-he be,delivercd.to Lay-mens hands © yet if he be. conviged, and pu- 
vol.1.2:dub.z.foluc.g. blickly excommunicated, . though not as yet delivered; he cannot make 
"Dol. &Stud, lib.2. a Teſtament of his gods or chattels 9... | 
F E * I97. 
— th forkoirges n.11o, © Ibidem, *Bar.ind. Auth.credentes. Grafl.'$ teſt, q, 24. Clar. $ teſig1. 9; 


24« Gaby. colks.conf. by 4. tit, de.teſta, c. 1, Quzretamen p. ſtar, 2 Hen, 5.C. 7: wc 
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If he (3) were never convicted'of Hereſy, and yet die an undoubted 
Heretick 3 in this caſe it may ſeem that his Teltament is void in re- 
ſpe of his goods 3 the rather by force of the Excommunication, into 
the which by reaſon of his hereſy he did fall ipſo flo * ; eſpecially if « ayotend, de er 
in his life-time he were ſo publickly denounced * : yea though he were excom. exr.Lindw. in 
not ſo denounced, yet (4) fo odious is the crime of Hereſy, that he d.c 1.de bzrer. & ins 


may be condemned of Hereſy after he be dead 8 ;, at leaſt the exception Horn 1» Ag 


of inteſtability may be oppoſed againſt the probate of the Teſtament *, communicatio, etiam 
If the (5) Teſtator reclaim his Hereſy, then he is not inteſtable, al- ob crimen quo effici. 
though he did not reclaim the ſame before condemnation, ſo that he do 'vr 9uis inteſtabilis, 


l , 1 nif1 fic publicara, fi 
it before he bedelivered to the ſecular power i. But howſoever he re- ———_ : —_ de 


cover ability to make a Teſtament, which reclaimeth his Hereſy ; yet precis de interp, ule. 
the Teſtament made by an Heretick, whiles he perſitteth in his Hereſy, vol. L.2.fol.148.n.75. 
doth not recover any force by ſuch recantation #. And if he fall again * ©: fane profertur, 
into the Hereſy, by ſuch relapſe he doth incur all the puniſhments where- go Judiciorum. 


5 - . . . * . de Accu, bh Ma i- 
unto he wasſubjeR before 3 neither is his recantation any more to be cheos. C. de ha—— 
accepted 1. vrgentis.de her, extr. 
Jal.Clar. $ hareſis,n. 

21. Mgid. Bofl. tra. var. tir. de harer. Bellam. Dec. 677. cum ſeq. ® Per ea quz haber Dec. in L. 1, de 
ſecund's nuptiis. C. num. 7. Cardinal, in clem. cos de ſepulrur. q. 19. & infra ead-part. $ 18. ' Hoc tamen 
jure quo nos utimur, nam jure civili reclamans poſt hzrefin poſt ſententiam ſolum evitat poenam mo: tis, 
. in c. pen} de beret. exrr, Boer, deci, 343. Boll. rraR.. var. tit. de hzreticis. * Simo de Preris de in- 
WHED vol. id. 2+ dub 1, ſoluc. 4. no. $6. cujus rei ratio eſt, quia teſtm. ſuit ab initio nullum. © Clar, 
Caretius, Grillandus, & alii de Hzreticis. 


 ———— 


Nots, the Statute made 2 H. 5. c. 7. whereby the forfeiture of Lands 
in Fee-fimple and goods and Thattels were given in caſe of Hereſy, 
ſandeth repealed by the Statute 1 Eliz. c. 1. The books which ſpeak 
of forfeiture are grounded upon the faid Statute 2 H. 5. which then 
ſtood in force; ſaving 5 R.2. which was before that Statute. For nei- Libro $. fol. 25. |. 
ther lands nor —— the making of that Statute of 2 H, 5. were — loft, 
forfeited by the conviQion of hereſy, becauſe the proceeding therein is pt 
meer]y ſpirituall, and pro ſalute anime, and in a Court that is no Court 
of record ;: and therefore the conviction of hereſy-worketh no forfeiture 
of any thing that is temporall, vis, of lands or goods. 


$ XV, Of an Apoſtata. 


i. An Apoſiata cannot make a Teſtament. 

2, An Apofiata worſe then an Heretick, 

3. Whois an Apoſtata, 

4. The flate of the Heretich, and of the Apoſtats danmable. 

5. Three kinds of Apoſtaſy. 

6, Every Apoſtata is not inteſtable, © L,1-3.& 3,C.de A 


nm: Summa Ho- 

Hat (1) which hath been ſpoken'of an Heretick may alſo be veri- fiienf. rir.deApoſtars 

fied ofan Apoſtata ®. For heis(2) as bad, or rather worſe and $ =o tit, de 

more execrable Þ, For (3) an Apoſtata - he which doth wholly _ apoft, C.L.ult.C.cod, 
K 2 bac 


nn OO 


as. Aled. ds. ce. . 
II — 


68 | Who ay-wake 4 Teſtament or mot. Pare-II, 


OR 


© Summa Hoſtienſ. back from the Chriftian-faith, which once he did profeſs, and wherein 
tir de opatinn extF-Co he was once baptized 3 and becometh in profeſſion a Jew or a Turk, or 
Co ie -0A-x e. ſome other Infidell, approving their deteſtable rites and:ſuperſtitions <; 
contra Chriſtianos.de- whereas an Heretick, albeit-he do obſtinately perſevere in his :errour;, 
hzrer. 6,  _ yet heerreth not wholly, but particularly in ſome part of Chriſtian Re. 
« nam /ap or ligion 4, Both in truth ave abominable, and the (4) ſtats of either 
oft = * miſerable and damnable. But ofthe two the Apoſiata .is more horri- 
* 2 Epiſt. Petr. c. 2. ble 3-and better were it never to have known the way of truth, then, 
ver. 21.Epiſt, Paul. ad after the knowledge thereof; to'reje&it, or ſtart.away from it *, Wor. 


Fon = dah thily -therefore is the Apotftata to! be as ſeverely puniſhed as. an. Here- 


poſtat, extr. tick. f,- - | | aft 5 | 
e. Summa Hoſtien, ' There (5) bethree kinds of Apoſtaly.; Perfidie, Inobedientie, | Irre. 


m_ apoſtar. $ quot pyl2ritatis 3 one- of - misbeliet, another .of wane” the third of 
peCic#, ._c irregularity#. Apoſtaſy of misbeliet is, when a mian doth utterly-forſake 
{0 ck the Chriſtian belief, as mention is made before : ſo.did Julian the Apo- 
ad Heb.c,1 z-verſ.17. ſtata. - Apoſtaſy.of diſobedience is, when the ſubjeR refuſeth to obey 


# c.a nobis. de apolt, the 1awfull commandment of his Ordinary or Superiour ®: and fo do 


& Bar. in Rub.! de a. 14ny Anabaptilts at this day. Apolſtaly of irregularity is, when he ,; 
oſta, C, _ * © that hathentred into the Miniſtery, and taken holy orders, forſaketh 


De quibus Ab. in ce. his ſpirituall profeſſion, and becometh not in habit onely, but in aRti- 
1, de apoſta.ext.& one 4 Lay-man i,» But (6) Iſuppoſe that an Apoſtata from obedience, 
Hoflienſ, ſum. cod. Em ſpirituall profeſſion, is not diſabled to makehis Teftatnent *, 


_ an though he be worthily ſubjeR to other grievous puniſhments 1,” * 


Ss 
$- XVI, Of Uſurers, 


1. A manifeſt Uſurer cannot make a Teſtamens.. 
2, Every Uſurer is not inteftable.. 
3, Who is a manifeſt Uſurer. 
w 4+ Whether one aft may maky an Uſurer to be manifeſt, 
5. Whether he be an Uſurer which lendeth for gain, but doth #ot receive 
any more then the principall, 
6, An Uſurer is not inteſtable in England, wnleſs he take above ten in 
| the hundred for a year*s forbearance , or after that rate. 
7. The puniſhment for, Uſury in Englagd. 
8, A manifeſt Uſnrer is not to be buried in any Church or Church» 
yard. _ 
.. Manifeſt (1) Uſurer cannot make a Teſtament : and though- he 
[A make one, -it is. void inLaw concerning goods and chattels, un- 
leſs he ſatisfy for the Uſury, or put in caution for ſatisfaQion to be 
2 _ made3, _ 
fare 16.Cine =_ Where it is (2) ſaid, a manifeſt Uſurer, we are to note, that not 
+ 26, Michael Graff.,.eyery Ufſurer is excluded from making a+ Teſtament,» but a manifeſt = 
_ come OP--S ſurer onely ® 3 that is taſay, (3) ſuch anone as hath been condemned 
yp 4 4..." & for an Uſurer, or hath publickly confeſſed that he hath taken uſury, or 
ibi gloſl, & DD... IS publickly reputed and takgn for an Uſurer among his neighbours, 
who. 


- 
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who are preſumed to know his lite and converſation ©, The verity of the © Gem. & Franc, in 
fa&,and exerciſe of the trade of Uſury, being the foundation of the fame d. C. quanquam. 

and common opinion that he was an Uſurer f, In which caſe he being not F Ubi conſtar de ve- 
onely an Uſuxer;but a manifeſt Uſurer,exercifing that trade,not privately ate exercitiiuſura- 


onely, but;publickly, his Teſtament is,yoid in Law ||; unleſs he made 4 rey pm ' =! 


reſtitution or ſatisfaRion for the ſame. in his lite-time *, or.elfe caution mam populi & ili 
be entred for reſtitution or ſatisfaRion to bemade after his death +. conſonantem vel.con- 

himancem, per talzs 
probationes ſimul junRas inducitur probatio manifeſt, quoad firem, de quo in c. quanquam. de uſur. 6, Jo, 
de An. in C. 3+ 1. 3+ de uſur, ext. quem vide ns. 4. Panor. conf1l, 2. 1. 2, | Menoch. de Arbit. Jud. |, 2. caf. . 
235, Maſcard. de probac. concluf. 1418. Alphonſ. Villag. Tra&. de uſur. q. 35.n, 2. & 3. * Ed. ca.quan- 
quam. de uſur, lib. 6. f Beroius in cap., Quam ornibus.de uſur..cxt. n. $2. 


And (4) albeit. ſome are of this opinion, that a man cannot he (aid 
to be a manifeſt Uſurer, unleſs he have divers' times taken uſury 4; yet ® Bar, in L; 3. de 
that opinion is not held for ſound amonglt the writers of the Eccletia- fur. ft. 
ſicall Laws 3 who think that a.man'may be.a manifelt Uſurer by oc- 
calion of one onely aQ, the ſame being publick and manifeſt F, Again, * Card. in clem. eos: 
our Uſarers here in England deal ſo cunningly, aud fo colourably under 4 fepul. 4 19- 
the cloak of other contracts, ſhunning and avoiding the odious name of 
an Uſurer, and. profeffion of Uſury, that albeit they practiſe nothing 
more then Uſury-in very truth, yet (by reaſon .the colour wherewith 
their a&ionaare dyed does blear the eyes of the World, and eſcape the 
puniſhment of Law) nothing almoſt can be more hardly proved, then 
that they be'manifelt Wurers ; fo that a'man may 'truly ſay, Nox defi- 
cit jus, ſed probatid : wherein nevertheleſs what proof is ſufficient in 
this caſe, - over and above the proofs formerly deſcribed, is left unto the 
wiſedom of the diſcreet and circumſpeR Judgef. Nevertheleſs (5) it fMenoch.d.Caf.;35; 
is not ſufficient in, Law, to.deprive a wan of the authority or liberty of '2 Prin+ & fin, 
making x Teſtament, becauſe ke hath lent his money or goods to uſu- 
ry, unleſſe he have taken encreaſe overand aboye the principall f, Nei- © Dom.& Franc. in &; . 
ther (6) is it ſufficient tohave taken uſury, and that manifeſtly, to the © quanquam.de uſur, 
cffeQ of making the Uſurer inteſtable, unleſs he have received above **:Pa reſponſ.116, 
the ſum of ten pound for the loan or forbearing of.an Hundred. pound 
for one year, or after that rate®, For (7) although all uſury be wor-. e$car.Etzan.13.c,8; 
thily condemned by the Laws and fiatutes of this Realm, as unlawfall 7 
and ungodly Þ : yet nevertheleſſe every kind of uſury is not puniſhable © 4, Star, 
with like penalty. For it any do receive uſury onely after the rate of 
ten pound in the hundred for a year's forbearance, or under that rate, 
he ſhall onely forfeit ſomuch as ſhall be reſerved or received by way of 
nſury ab ve the principall' : but if any ſhall receive above thatrate, he « 31a, 
doth not onely loſe his principall, together with the intereſt, but is alſo 
to be puniſhed and corrected according to the Laws Ecclefiaſticall *. * Eod. Srat. Eliz. an, 
By ($)) the which Laws Ecclefiaſticall, it any be a manifeſt Uſurer, not 13+ c. 8. 
onely his Teſtament is void, as is aforeſaid, but his body, after he is 
dead, is not to be buricd among{|t the bodies ofother Chriſtian men, in 
any Church or Church-yard, untill there be reſtitution or caution tens 1 4, c, quanquam, de +: 
dered according to the value ot ſuch goods !. uſur, 6. 


K- 3 St. 
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_ Who wey welt s Teflawvend or nod. - Pare I, 


* See the Cuſtome ©${ quis de mwſurd convifiis fueeit, omner ret ſines wnvittat %, Fe | 
de Norm. c.' 20; Ine "Uſerari omner rer;—froe teftetu? ſroe inteftutut deceſſerit, regis ſunt *, 
car ages 6 BE. | f wrariat oft inteftabilis + MORE 

**Glanvil.lib.7.c.16. Manifeſtus uſu _ Jained. that tha 
+ Flera lib. 2. c. 50. +By the old Laws of King efffred, 8c. it was ordained, that thi 
{| Majorc. 1.5 3. C-$. chattels of Wurers ſhould be forfeited to the King,thelr lands and inhe« 
S 1. Park go E. 3.1. {nces ſhould eſcheat tothe Lords of the Fees, and they ſhould not be 


$8. Flera lib. 2. C. I, 


ka.l.z.f, 116,117, buried in the SanRuary |," | 


- '» XVII, Of Inceſtuous perſons. 
1. Whethzr Tnceftuvus perſons may give avy thing by their Teſtament, 


and to whom. 
2. Fhat marriages be incefluous ; 


2, What degree of conſanguinity doth binder marriage. 
4 Certain caſe Moc Lobator may bequeath femerbing to their 
inceſtuows children. - 


T YE (1) which doth coritratt inceſtuous Marriage is ted to 

H diſpoſe any goods or chattels by his Teſtament or Will, ci- 

'©&L. 6quis.C, dein- therto his children begotten in ſuch inceſtuous M e, Or t0,any 0- 
ceſt. nup. | ther perſon * 3 ſaving to his children begotten in lawfu Martagey (if 
+ 4. L. fiquis, Perl pe have any by a formerwife,) or to his Parents, or to. his Brother, or 
— nn, Siſter, or to.his Uncle, or Aunt®, By (2) inceſtuous marriage, in this 
'filiam, ſed neporem place, I underſiand ſuch marriages as axe ſolemnized or had betwixt a 
-& neprem, & dein- man and a woman, being of kindred or alliance the one to the other 
 ceps alios vtrtuſque' v5 41; thoſe degrees of conſanguinity or afhnity within the which it is 
op _ not lawfullto marry © 3 that is to ſay, within the Leviticell degrees, or 
Galam peirem & me- the degrees prohibited by God*s Law. For (3) at this preſent, by the 
1rem,ſederiamavuin, fatutes of this Realin it is declared and eſtabliſhed to be lawfull for all 
avian, & alios rl perſonsto marry, which be not prohibited by God's Law 3 and that no 
—— _ —_— prohibition (God's Law excepted) ſhall trouble or impeach any mar- 
Simo de Previs de in, riage, without the Leviticell degrees d. And therefore whoſoever doth 

- ulr. vol. 1. 2. dub. 1. marry being prohibited by God's Law, or being within the Leviticall 
foluc. 4.0.90. c degrees, cannot diſpoſe any thing by his Teftament but to the perſons 
—— naps abovenamed; and efpecially not to his or her children begotten in ſuch 
$8.c.lex illa. $ ince- inceſtuous marriages: unleſs (4) the parents were ignorant of the impe- 
ſtus, 36. 9. 1. diment of ſuch conſanguinity or affinity *, In which caſe, the marriage 
rate H. 8.40. 32-C: +, ing publickly ſolemnized, the Children which are born during ſuch 
#$imo de Praris de their ignorance, or the ignorance of one of them, are by the Eccleſiaſti- 
interp. vl; vol.lib.2. call Canons capable of all Legacies and all manner of Teſtamentary be- 
-dub. 1. foluc.q.n:92. nefits, as legitimate f 3 albeit the Parents afterwards ſhould be divor- 


quis de EE ced 8, Or unleſs ſo much onely were left unto their ſaid:children, as 


-ſponſ. extr. & ibi Pa- ; : | 
nor. Brook tir, Baſtardy, n. 23. Firzherb. tir, Baſtardy, n. 2. © Cov. epit. deſponſal. 2. part. c, 8. $ j. cont 
rrarjum tenet Brook 7 baſtardy, n. 23-& alibi per cundem inter fuos caſus, an, 24 Hen,$, quem locum 


-diligenter obſerves cupio. 


would 
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— 


would ſerve for their competent ſuſtentation or nouriſhment b; or un- * Niudira jure Cal* 
leſs the children were appointed bare executors, without any other be- ©-cum haberer. de e9 


nefit, In which caſes the Teſtament is good |, as hercafter more at So XX4 


large £. by ſolum in ſpuriis» . 

INTINA i etiam in inceſty* - 
oſis, ut - _= ON _ _— ia c. in Faroug, de prob. I 39- Gabr. lib. 6. de alien. conch ho 
n. $. , ” & 0 Ducn. Teg. . It. . li i in . . - 
lib, 5; fol. 19. n- 27. * Infra 4. part. $ "2 : ba os Wh PI0e On TORS. 02 RE O- weba 


$ XVIIL Of a Sodomite. 


1, Whos a Sodomite. 
2. A Sodomite cannos maky a Teftament, 
3. What if be were never condenmed of - Sedemitry #- 


A (1) Sodomite, (that is to ſy, he or ſhe that doth commit that- 
wicked and. horrible fin againſt nature ?, as did the Sodomiter, « $0domia autem as. 
whereof mention is made in the holy Scripture Þ,) is (2) prohibited to citur,non ſolum illud 
makea Teſtament ©, and to bequeath his goods and chattels. . And al- P<fandum peccarum 
beit he were not convicted, (3,) or condemned thereof in his life-time, pe Dor ts 
yet I ſuppoſe this exception may be objected againſt the probate of the contra naturam cum 
Teſtament 4 3. for that he was. intceſtable at the time of the fat come formina. & hzc opi- 
mitted *, nio communis eſt, 
contra Socin.conten- 
denrem iſtiuſmodi peccatum non Sodomiam, ſed extraordinarigm quandam pollutionem dici debere,quem 
DD. communites reprobanr, ur refert Vivius, lib. com. op. verb. Sodomia. Dec. in L. j. de ſecundis nuptiis, 
n. 9.C,Card. in Clem. 1. de conſang. & af. q. 13. * Gen. c. 1g, © Spec. de Ioft, edit. $ compendioſo, n, 4. 
© Dec, in L, 1. de ſecundis nup. D. Simo de Prztis de interp. ult, vol. li. 3. dub. 3. foluc. 4. 0. $7. * Simeo 
de Pretis & Dec. ubi ſupra. Adde Cardinal. in clem. c9s. de ſepyl. 9. 19. : 


$ XIX.. Of a Libeller. 


1» What is a famous Libel. 
2, A Libeller inteftable, 


A (1) Famous * Libell is a writing made to the infamy of any man, *Famoſum quando- 
. publiſhed abroad tothat end Þ : and he that (2) is condemned for A Par anon 


devifing, writing, or publiſhing the ſame, is thereby deprived of the-,;;. oftendir Perrus I 


ability of making a-Teſtament, or diſpolingof any his goods: or chat-. Placa,epir.deli&. c.3- 
tels ©, d Summa Angel.Sum- 
Silveſt. verb. libellus. 


« L, ſiqui. $ fi quis. .de reſts, L..unic. de famod. libel, C. Petr. I Pla. epir; delit, lib, x, c. 3+ 


$ XX, Of 


— . 


' de Norman, C. 21» 
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s/ + pf + nON<3 0 Ig 
$ XX, Of-him that-killeth bimſelf. 


YT F any man do wittingly and willingly kill himſelf, his Teſtament, if 

*L: fiquis filio. $ e- I he' made any, is void ®, both concerning the appointment of the 
go 7a Executor, and alſo concerning the Legacy or begquelt of any goods; for 
b Vaſq.de | re. they are confiſcate Þ, 
Foluc.lib.1.5.3. n.3x. But by the law of this Realm, the goods and chattels of a felo de ſe 
are not forfeited, till it be found by the oath of 12 men before the Co- 
-roner ſuper viſum corporis,-Or.appear -upon record. So adjudged H, 
27 Eliz. B. R. Laughton's Caſe, cited in Foxlie's Caſe, lib. 5. 110, b, 
Inſt, part. 3.fol. 55. | | 

If the Teſtament be of lands, it ſeems:it is not void, becauſe a fels 
de ſe doth not forfeit any lands of inheritance< : for no man can fortcit 
$nſt.part.3.fol,g5s. his lands without an attainder by courſe of Law. 


< Britton Cc. 9. Cuſt, 


$ XXI. Of him that is Outlawed, 


'1. An Outlawed perſon loſeth his goods, and benefit of the Law. 
' 2. What if the aftion be perſonall ? 
3+: What if the ation be unjuſt ? 
4. Whether an outlawed perſon may make his Teſtament ? 
5. What if the Prince give the goods to the Executor ? whetber is be 
therefore 6 wa with the payment of Legacies ? 
6, He that ir outlawed doth ſometime forfeit not goods onely, but lands 


alſo. 

7. An outlawed perſon may make bis Teſtament of lands not for- 
feited, 

8. An outlawed perſon may aſſign Tutors Teftamentary t0 bis chil- 
dren, 

9. Certain other caſes wherein he that is outlawed may make his Te- 
ftament, 


N (1) outlawed perſon is not onely out of the prottRion of the 
<'Firth. Nat. Br.#o]; Princeand out of the aid of the Laws of this Realm 3, but alſo all 
161. Terms of Law , his goods and .chattels be forfeited to the Prince, by means of the out- 
verb. Urlegary, k lawry *;although(2)he were outlawed but in an ation perſonall ©; and 
i Dodi.&: Stud.Uib. 2. although (3) alſo the aQion peradventure were not juſt, nevertheleſſe 
=> HOP ubiſupra. his goods and chattels are forfeited, by reaſon of his contempt in not 
Tick ' © appearing: forit is a Maxime inthe common Laws of this Realm, that 

by '* he thatis outlawed doth forfeit all his goods and chattels to the Prince, 

4 Do&.& Stu,1.2.c.3, without diſtintion whether the aRion be juſt or unjuſt4, And there- 
fore (4) it followeth, that he that is outlawed cannot make his Teſta- 

* Jul. Clar. $ teſtm, ment of his goods ſo forfeited *, Inſfomuch that (5) if the Prince, ha- 
we 05: ee; & Stud. ying ſciſed the forfeited goods of the Teftator, ſhould give the ſame a- 
ay gain to the Exccutor 3 neyertheleſſe the Teſtament is yoid in reſpeR of 
ſuch 


— —@ w_—A th. 


— =_ 
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ſuch'goods; neither can the' Legataries recover the ſame at the hands of 

the Execntor * ; for by the forfeiture and ſeifin the property thereof is * Dot, & Stud, lib.1, 
altered, and Yo'ceafing to be the goods of the Teltator, do not charge © * 

the Executors as aſſets®. . £ Dot. & Stud lib. 2, 

Tf(6) the Teftator be'outlawed by an outlawry for felony, then he © 3-& liv. £6, 
doth not onely forfeit his goods and chattels, but alſo his Lands and 
Tenements, whether they be holden in fee-fimple or for term of lifeb, . _ / y Law; 
And he thit is thus outlawed can neither make his Teſtament of thoſe © 897: 
Goods nor of thoſe Lands, for they are none of his. 

But if an exigent for telony be awarded againit a man, whereby he 
loſeth all his goods, yet he may make an Executor to reverle it, for there 
he js not attainted. Rolls Abridg, tit. Execut. h. 

Howbeit (7) I ſuppoſe that he that is outlawed in an aRion perſo- 
nall may make his Teſtament of his Lands, for they are not forfeited i, * Vide quz fequun- 
Orif (8)he do afliga Tutors to his Children, (as within the province hoe $.lheers m__ 
of Torkand other places, by cultome there uſed, Parents may do *,) the leripſernne —_—— 
ſame afſignation is to be confirmed | by the Ordinary to whom the pro- Gard, 9.6. & Perkins 
bate of Teftaments appertaineth. Or (9) if there beany errour or diſ- *it- grant, fol. 5. _ 
continuance in the ſuitor proceſs, by means whereof the outlawry is re- — Fre Lg 
verſed or annulled.- Or it theparty outlawed were beyond the Seas at hes Gs wn 
the time of the outlawry pronounced ®. - Or if three Proclamations tus, parum differt d 
werenot made, according to the Statute lately made in that behalt, viz, <<garo : Cum rele- 
one in the open County Court, another at the generall Quarter ſeſſions, to) Cm _— * 
and the third at the Church or Chappell where the party defendant as en wk 
dwelleth ® ; in reſpe& whereof the outlawry is-reverſed and void. In cx relegat!. 
theſe and like caſes the Teſtament is good, notwithſtanding ſuch out- f de poen. Quinimo 
lawry. And ſoit is if pardon be obtained, and he thereby fully re- C—_—_ _— 


ſtored ®. - | legatt)bona confiſca. 

> 126; 4 ra ſunt, Jul, Clar. $ 
ceſtm. q 22. Attamen non-amittir reſtm. fa&ionem relegatus quoad bona, fi quz fine non confiſcata. Jul. 
Clar. d. 4 22. 'Quare ſicutrelegarus, ira etjam aye teſtandi facultatem retinet ;, fi quid ſuperfir non 
proſcriprum, five publicarum.. Porro, barinitus non'eſt inteſtabilis, Clar. q. 19. Denique nec deportatus ad 
pias cauſas. Graff. 5 teſt, q, 17. n. 9. Mulro minus efficitur utlegatus inteftabilis, quoad eaquz non ſunc 
opp - 7 = Terms of Law, verb. Utleg. * Star. Eliz. an. 31.c. 3+ * L f1quis. $4quarenus, de in- 


' AnaQtion of debt was brought againſt A, as Executor of B. A; plea- 
ded that B. was outlawed at the ſuit of H. after. Judgement, and {ſo con- 
tinued outlawed when he died, and that it is in full forcez and deman- 
ded judgement fi a&ion, &c. upon which plea the plaintiffdemurr'd : * 
and adjudged no plea, becauſe the plea doth not amount to more, but 
that he hath no goods: and ſo he anſwereth argumentative, and by 
implication, And it was holden that thisplea doth not prove a Nul- 
lity of the Will, for then he might have pleaded, that he was never 
Executor. 49 E.3. 5. 29 Afl. 63. 33 H. 6.27. And an Adminitirator 
oor Executor may have divers goods which are not forteited to the 
King,as arrearages of rent upon an eſiate for life. M. 20 Jac. Robert Bul- 
len, verſ. Fervis. T. 37 Eliz. rot. 2954+. Woley verſ, Bradwell, Huttons 


IEP. fol. 53. 36 H. 6,27. 21 E:3+ 5. 
L A man 


m—_\ 
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ele Af S_—— 


A man outlawed in a perſonall: ation may make Execcutors, for he 
may have debts upon contraRt which are not forfeited tothe Kingy and 
thoſe Executors may have a Writ of errour to reverſe the outlawry, M, 
43, 44 Eliz. B. R. inter Shaw & Cuttreſs, Rolls Abridgement, tit. Exe- 
cutor, H, 16 E. 4. fol.4. 9 H.6,20. Brook Abridgment, tit, Outlawry, 

Pl. 49- 54+ 59+ > 2tt; Eiriljoa va 1.5 

Andif the Teſtator had mortgaged his land upon: condition, that if 
the n.orrgagee pay not at ſuch a day- to him or his Executors 100 li. 
that then it ſhall be lawfull for him or his heirs to re-enter, and after 
and betore the day the Tefiator is outlawed, and makes his Executors 
and dics, and at the day the mortgagee pays the money to the Execu- 
to:sz that is affets, and not forteited to the King. Hutton's rep, 
fol. 53. 

Borif A. takes a bond in another's name, and is afterwards outlawed, 
the King ſhall have the bond, 3 and it ſhall not he aſſets to his Executors 
if hedieth. Adjudged 24 Eliz. Birket's Caſe, Crok. part 2. fol. 513, 
The King: ver; Sir Fo. Daecombe's Executors in the Exchequer, 

So if Leſſee / for years ailign his term to another in trult for himſelf, 
and if Leſſee for-years be outlawed, this truſt will be forteited to the 


King. 24 Eliz, Armfirong's Caſe, Crok. part 2, fol. 513, | 


$-X XII. Of an Excommunicate perſon. 


1. An Excommunicate perſon may make a Teſtament... 
2. Saving-in:ceriais caſes, * *125F1 , 


© 7 Hether (1) an Excommunicate pe1ſon may make a Teſtament or 

| 'Y. not, is a queſtion which hath many-patrons, both of the affir- 

mative and negative part z howbeit the'affirmative hath. moe in num- 

+.Gabr. Row. lib. 4, ber,agd thoſe alſo greater in weight or authority ®. And this affirmative 
epm.concl. Pf 1 concluſion. proceedeth, akhough he. be:-publickly excommunicated.® z 
_— _— Wy - unleſs he be (2) excommunicate for hereſy, or manifeſt uſury; or 
teſtin. 9.2 penal hs for ſome other cauſe for the. which he is prohibited to make any Te- 
en.rra&.reg.& fall.y- ſtament ©: or unlefle he be excommunicate with that.great curſe, which 
di cirantur & hujus js called Avathems, which is not to be jnflited bat upon great caule, 


& illi inionis Au- . 
thores pene infiniri, I FeRt deliberation and ſolemnity 4, 
_ ral, rey _ A vide 

pra. © Scd an hic etiam opus enunciatione, vide. quz ſuperius difta ſunt cad. Part. $ 14. & $ 18.. 
®*:Socin, Tratt, reg, & fall. verb. eXcomlunicature . " _ 9 GO 
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$ XXII, Of Prodigall perſons. 


1. Divers u__ inteſtable by the Civill Low, which ore not probibi- 
11d by the Laws and cuſtoms of this Realm. 


Thers (1) alfo forother cauſes are forbidden to make their Tcſta- = m1 ge 


ments by the Civill Law *; namely prodigall perſons ®, and ſuch yi; 

as are doubtfull of their ſtate of freedom or bondage © The ſon al- he - 6s 
fo, ſo long as his father lived, (in whoſe power he was,) could not *L- is cui.fdeteſta. 
make a Teſtament by che Civill Law 4. But ſeeing the Laws of our Sn gr 


Realm are contrary, I ſhall not need to enter into any diſcourſe of that mig, 


Law about theſe perſons, *L.de ſtatu.dereft. ft. 
© L. qui in poteſtate» 
ﬀ, de teſt. 


$ XXIV. Of him that hath ſworn not to make 
a Teſtament. 


I. It i an old queſtion, whether be that hath ſworn not to mak a Teſt s- 
went, may notwithſt ending make a Teftament, 
2. The greater port hold the affirmnive. 
3. No eantel under Heaven, whereby the liberty of making a Teftament 
may be taken away. 
4+ C__ it be needfull that the Teftator do expreſly revoke bis 
ath, 


is (1) an old queſtion, whether he that hath taken an Oath not 
to make a Teſtament, may notwithſtanding make a Teitament ®, « pe qua qBar. in L. 


And (2) although there were many which did hold, that in this cafe 6 quis.f.deleg. 3. Jo. 
he could not make a Teſtament Þz yet the greater number are of the yl _ _ 


contrary opinion ©, cſteeming the Oath not to be Jawtull, and conſe- g,1q ©; : 

quently not of force to tk 2 man of the libercy of making a Teſta- inter Cde — 7 
ment, And therefore if a man firſt makea Teitament, and then ſwea- de Inſtr, edi. s com- 
reth never to revokethe ſame, yet notwithſtanding he may make ano- pen Verl. _ 
ther Teſtament , and thereby revoke the former *, For (3) there is oak pm op wo ar 
no eautel under heaven, whereby the liberty of making or revoking his 5 an li- irum.Oldrad. 
Feſiament can be utterly taken away f. Howbeit it (4) the Teſtator conf. 127» 

will make his Teſtament contrary to his Oath, then itis neceſſary that I m_ ens 
he revoke his Oath alſo; for the former Teſtament is not revoked,unleſſe fanea, rh tid 
the Oath be alſo ſpecially or expreſly revoked 8 : Or atthe leaſt, men- * Bar. in d L.Si quis, 
tion mult be eſpecially made of the former Teltament, with the Oath ; Jul-Clar.Steftm. 9.94, 


| W" . Michael Grafl. $ teſt, 
as for example, I do now make this Teftament, notwith|t anding my former ab. Soares lid. rec: 


ſenren. verb, reſtm.n.67, & hzc opinio proculdubio communis eſt, reſtnonio corundein Car. Graf. S* +162, 
© Zar, ubi ſupra; cui accedunt ctiam Olden. de ation. clafl. 5. in prin. Covar. in Rub, de teſta, extr. 2, 
part. * Bar. Clar. Graff. ubi ſupr. Gabr. lib. 2, com.concl.cic. de jurejuran. concl 1. n.8, cum intini.is aſi, 
f Bar. & Olden. ubi ſupra. & Jul. Clar. $ reſt, q. 94+ Soarez |, rec, ſen, yer, reſtty, n, 67, Grall, 5 i<itm, 
Þ 87. ubi dicit hoceſle valde notandum, 

L 2 Teſta» 


oC # " ” "+ SS —_—___I _— 
A - 
. 


o Af 
tit ee I I — _—_—_ ———— 
——_ 


76 E Who'may meke a Teſtenrents or ot. _ Part:IT, 


,.*% 
=7 — — -— + 


——— 


TA” EZ 


- 


+ Menoch. de prz- Teſtament, with the Oath therein contained not to revoke the ſame +, For 
ſuwpr. lib. 4- PrZ- jq this caſe the former Teftament is revoked. Aud fo it is, if the ſe- 
_ cond Teſtament be confirmed-with an Oath: -for then;the former Teſta- 
+ Jo. Dile&, Duran, Gs which the Teſtator did ſwear not to revoke, is nevertheleſſe as 
de arte Teſtand, tir, NeQUaNyr&vokt;" a5 if th Tefator had not 'onely.-made mention of 
10, C. Bl. $, the Oath, but preciſely revokedtherſame'F, mt vn 1h hr 


| - $-XXV.' Of him'that'isat-thevery point of death, \. / 
i o Ts i » ; 4 , F . 2h R nlrok as 2 


« 


' 7, He that iv'nt-t#he. point of death cannot alwaies ;moks,chis Teſt a» 
mM FLAGH - 61 MII T.&:19 4 b C19; 
' 2, What if it appear that be-is of perfefi mind" and memory ? 
3. What if bis words can ſcarcely be underſtood? © © | | 
4. What if it be doubted whether he be of perfed mind and memory ? 
5. Whether the Teſtament made at the point of death by the motion of 
another be good or not. þ "m1 VIA. ; 
6. What if the perſon be ſuſpeed whith doth ark the queſtion ? 
7. They which be extremely ſick, do eaſily anſwer (Tea) to any que- 
b; (Hon, X wi, 3} 
$, The former Teſtament is not revoked bydbe ſecond, made by bim that 
is ready to die,at the interrogation of a ſuſpetied perſon. 
9. Whaher the. Teſtament be good which is made. at the interrogation 
of a perſon not ſuſpefied. | yd 4 
10. What if the ſick man's meaning ds" not appear but by his bare 
anſwer ? | 440 
11. Whether that Teſtament be good, which is written by the Kinsfolks, 
: _ -. of the ſick man, 'and afterwards read-untpim,' and he being 
m4 manded whether be be context to haue the.ſame ftand for bg Hi 
anſwereth ('Tea.) | 14 " of 


FL 7 Hether (+) he that is at the very point of death may make a 
 .,,1i WV Teſtament; or whether the Teſtament made: by -him»when he 
">.  ” is:halfdead be-good or no, may be known by theſe caſes'following, 

Bhd boron Fr, The firſt caſe is, when a maniis {o extreamly fick,, that he is well-. 
DO de yo ets nigh dead, yet (2) nevertheleſfſe; it appeareth. undoyltedly,.. by his ge- 
de conjeA:ult:vol ib, ſtaresand ſenſible ſpeeches, that he is of good underRanding and ſound, 
2.tir. 6, SimodePrxz- memory. In this caſe there is no queſtion .but he may' make, his Te- 
_ head 1354 vol. ſtament ®:; for the integrity of the mind, .and not of. the, body,. is re» 
6 Lo f de refhe  Puired-intheTeftator® 3 andthe liberty. of making. a Teſtament doth 
ſenium. C. qui reſta, COntinuceven untill the laſt gaſp © Ioſomuch that-(3),jt.the Teftator- 
fac. poſt. be notable to.pronounce his words (o. plainly and diſtin&ly as he had 


gs adimen. heen.accuſtomed, but ſcarcely and withgreat difficulty can, be-under-- 
«4. L, quoniam- in. {t00d of ſuch as be- preſent, (his tongue perhaps being (woln or. become. 
dignum.SimodePrz. ſtiff; and: he unruly, or- otherwiſe diſturbed by means of his, fick-- 


tis . ubi ſupra. Phil.-nefſe 3 ) yet. doth not the Teſtament therefore loſe . his force or: 
Franc. in. Rub. dete-'y,;-eve d a8, | 
ſta. tib.6.Alex. conſil, on 


33: Yol 3,047. 


The 
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The ſecond«caſe is, (4) when a man is at the point of death, but 

it doth not appear plainly whether he be of perfe& mind and memory, 

In which caſe ſome are of opinion, that nevertheleſs he is to be preſu- 

med of perfe& mind and memory F, Others are of the contrary opi- * Panor. inc. fin. de 

nion, comparing him that is in this caſe to a dead man, partly through ſucceff. ab inteſtar, 

the intolerable extremity ofthe ſickne(s, and partly through the cogi- **** 35+ 

tation of imminent death fo Others, more indifferent, do reconcile fpaul.de caftr.conft. 

theſe contrary opinions, with this diſtinQion : either the fick perfon 155-'v0!, 1+ 

doth ſpeak ſo diſtinQly as he may be underſtood, and then he is preſu- 

med to be of perfe& mind and memory, and fo to be in that caſe that 

he may make his Teſtament; or elſe he cannot ſpeak fo diſtinaly as 

he may be underſtood, and then he is not incaſe to make his Telta- 

ment 8. | £ DD. in L, jubemns. 

| ; C. de reſta. Mantic. 
de conjeR., ult, vol. lib. 2; tit. 6. n. 5. Viglius in $ fed cum paulatim. Inſtir. de teſt. ord. ubi hoc 


& ionum foedere conciliat iſtas contrarias leges, nempe L. quoniam indignum, & L. jubemus, c. 
de teſta.. 


The third caſe is, (5) when he that is at the point of death, and 
hardly. able to ſpeak ſo as-he may be underſtood, doth not of his own 
accord makeor declare his Teſtament 3 but at the interrogation of ſome 
other,. demanding of him whether he make this or. that -perſon his 
Executor, and whether he give ſuch a thing to ſuch a perſon, anſwe- 
reth, Yea, or, I do ſo. In which calc it is a queſtion of ſome difficulty, 
whether the Teſtament be good. or not : neither-can-it be anſwered fim- 
ply, cither negatively. or-athrmatively,. but diverſly in divers reſpeQs ®. 
For (6) if he which doth ask the queſtion of the Telſtator be a ſulpeed » pe hae q. conſulas 
perſon i, or be. importunate to have the Telſtator to ſpeak *, or make re- velim Mantic. de 
queſt to his own commodity !zas if he ſay, Do you make me your Execu- —_— ult. vol. . 2. 
tor?or, Do you give this or that?and thereupon the Teftator anſwer, Yea; —_ ont ror 
in this caſe, it is to be preſumed that the Teſtator did anſwer Yea, ra- de teſtam. concl. 2. 
ther to deliver himſelfof the importunity of the demandant, then up- ubi non paucis con- 
on deyotion or intent to make his will ® ; becauſe it (7) is for the *©2*us eft diflinRio- 
moſt part. painfull and grievous to thoſe that be in that. extremity, to 7p,yj. de Caf. con. 
ſpeak, or be-demanded, any queſtion, and therefore they are ready toan- fi, rg5.col. pen.vol. 
ſwer ( Yea) to any queltion almoſt ®, that they may be quiet, Which 1. Zaf. conſ. 3. vol. 
advantage crafty. and covetous perſons knowing very well, are then _ _ _ 
moſt bufie, and do labour with tooth and nail to procure the fick-per- ma = > «0mm 
ſon to.yield to their dewands, when they perceive he cannot ealily re- pin. eſſe magis com. 
fit them, neither hath time to revoke the fame afterwards, being then * Zaf. d. conſ; 2. n, 
paſiing to another world 9. And therefore worthily and with great | cny cg. —_ 
equity and reaſon is that to be deemed for no Teſtament, when the lick ,, a 
perſon anſwereth Yea, the interrogation. being made by.a ſuſpected. per- ! Socin, d. cenfil, 


ſonzas well in reſpe& of preſumption of deceit in the one,as of detect of ; = _ Ay ca 

ichard, in L. jube- 
mug. C. de. teſta. n. 9 in fin, - * Paul. de Caftr.-in L. hae conſulriſſima. $ at cum humana. c. qui refta, 
fac, pol. Mantic. de conje&+ ulr, vol. |, 2. tir, 6, n« 10. Socin, Jun. conGl. 144. vol. 2. n. 49. Sichard. in 
d. L. jubemus. C, de reſta. n. 7. Peckius tratt. de teſta. conug, lib. 1. c. 17. * Hic, cui moridundus 
{ ait Alex. ) reſponderet Ita, ctiam fi. interrogares num inzerfecifſet howinem. conf, 33. vol. 3, ®* d.L, 
} ubemus, & DD, ibid, 
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Þ Mantic. de conjeR. meaning of making of a Teitament in the other ?. And ('$) this 
ule. vol. lib. 2. tit 6. j. trye eſpecially, when there is another former Teſtament 3 for that is 


——_ En. hot to be revoked by aſecond Teſtament made at the interrogation 


4.Peckius d. ©. 19, another, in manner aforelaid 4, 

No 2» , INS : 
4 Socin, Tun. d. conſil. 183. n.'34- ZaC. 4, con. 3.0. 4 Molineus in addic. ad confil. Decii 489. ubi 
non Cee alimane, Declum  alios contrarium conlil. peſſ:me conſuluifle.  Adde Menoch, de prz- 
- fuwp.1..4. fol.-67. verb. quartum. quirhoc diftum temperar, & Decium ſalvat diſtin&ionis opc. 


39 H.$. a Monk came to a Gentlemen ( who was then is extremis 
*to make his will, The Monk asked the Gentleman if he would give 
fuch a Mannor and Lordſhip to his Monaſtery. The Gentleman gn{we- 
.xed, Yea, Then, ifhe would give ſuch and ſuch eſtates to ſuch and 
ſuch pious uſes. The Gentleman anſwered, Yeaj>to them all. The 
heir at law obſerving the Covetouſne(s of the Monk, and that all the 
.eſtate would be given from him, asked the Teſftator, if the Monk was 
.not a very Knave: who anſwered, Yea, Afterward the will came in 
queſtion, and at a triall, for the reaſons aboveſaid, it was adjudged no 
will. | 
'But (9) if the perſon which maketh the motion be not any way 
ſuſpected, and it doth appear withall by ſome conjeRtures that the ſick 
fon had a defire to make his Will; as if the fick perſon fend forhis 
iend, who being come unto him, asketh him whether he make this 
.or that man his Executor, which otherwife were to have the admini- 
ration of his goods if he died inteſtate 3 to whom the fick perſon an- 
ſwereth, Yea, or, I domake him my.executor : in this caſe this Teſta« 
® Zaf.d. confil. 3. n. ment-is good *, albeit it were in prejudice of another Teſtament made 
37- Socin. Jun. d. befoxe F. But (10) what if it do not appear by any conjeRure, that 
_— "__ _ —_ the Teſtator had a meaning to make his Tettament, and yet no fuſpi- 
tibi, n. 4. Peckins 4, Cion can beconceived againſt the perſon which demanded the queſtion? 
C, £7. De $+ whether is the Teſtament good, it the Teſtator do onely anſwer, Yea ? 
+ Dec.d. confil. 489. 1 ſuppoſe, that without ſome conjeRture of the Teſtator's meaning, jt is 
Socin,Jun-conlil.144+ rot ſufficient *. And though ſome of good authority do ſeem to hold 
© Manric de <0o5c(, the contrary, and that it is ſufficient #3 yet I do take it, that this opi- 
ulr, yol. lib, 2. tir.6, nion ought to take place, whenas it doth appear ſufficiently that the 
4 rs ng Teſtator was of ſound memory, notwithſtanding the extremity of fick- 
* Nenoch, ra, ae neſs and propinguity of death +. 
-p5#ſum. ibid. lib. 4. preſump.8.n. 28. + Menochd, preſump. 8. n. 24. verfic. ſecundus caſus ubi exrat, 
6, Quod cum teſtator vere (onee menri eſt, erfi corpore zger _ infirmus jacer, valet ipſius teſtamen- 
tum ad alrerius interrogationemn conditum : cujus regulz ext 
*eftatorem, ante hanc interrogationem, habuiſic anzmum teſtandi, 


. 


rertia eſt, eriamſi non cenſtaret hunc 


The fourth caſe is, when the (11) fick man's kinsfolks, or ſome 

other perſons, do cauſe a Tetiament to be written, after their inditing, 

( the ſick man as yet not knowing thereof,) and then afterwards the 

ſame being read unto him, and he being demanded, whether the ſame 

ſhall ſtand for his Teſtament, anſwereth, Yea, and ſhortly after dicth, 

'v Mantic, de conje&, Tn this caſe the Teſtament is not good ?, unlefs the Teſtator had firſt 
ulc.vol. L, 2.tit.6, n, 10, qui dicit hanc op. cſſe magis com, Covar, in d, c: cum tibi.n. 4. 


uttered . 


————— 
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nn. ad 


uttered his meaning to the Writer or inditer thereof *, or had requeſted * Sichard.in L.jube- 
them to write his W117 3 or unleſs the Feſtator, being of good mind 95: C.de reita, n.7, 
and memory, had by plain and expreſs words,or other apparent conje- COS —_— 
ures, confirmed the ſame, and not onely by anſwering Yea 2. al. ns O% ep 
But what if a Will be brought to the tick man, which being read 0- ? Gabriel ubi ſupra. 
ver in his hearing, and he demanded whether the ſame ſhall ftand for. * Manric. deconjett, 
his laſt Will and Teſtament, an{wereth, Yea 3 and it doth not appear EIN: 
whether the ſame was written and prepared by thedireQion of the ficl 
man,or elſe of his kinsfolks and friends? whether is it to be preſumed to 
have been prepared by his direRion, or by theirs? It ſeemeth, by the 
fick man, in favour of the Teſtament ®, But when it appeareth in- « ajex. conſil 33.101 
deed to have been made ready by others z then, albeit the Teltator be- 3.Gabr,l.q-rir, de re- 
ing interrogated do anſwer as before, it is preſumed that the queſtion fta-conchz.n. 15.Me- 
was made by the ſuggeltion or on-ſetting of the Executor Þ, and fo the monroe 


. <—_ - d Mantic, de conjedt»' 
Teltament is not good, as is atorclaid, ale.voba.ri. 6. 0010, 


$ XXVI. Of Eccleſiaſticall perſons. 


I, Two ſorts of Eccleſiaſtical perſons, Regular, and Secular, . 
2. Who ave meant by Regular perſons. 
3. Religious perſons compared to boud-men, 
4+ Religiows perſons compared to dead men. 
5. Who be bere meant by Secular Clerkg. 
6. Ecclefiafticall perſons are not ſimply prohibited 'to make their Teſt- 
ments, 
7. Eeclefiafticall perſons may makg their Teftaments of all goods which » 
they have not in right of their Church. 
$. Eccleſiaſtical 57 ang cannos make their Teftaments of things immo- 
_  vable which they Pee in right of their Gburch, 
9. = Eecleftafticall perſon may make bis Teftament of the glebe by bin: - 
. ſown. 
10. Whether an Eccleſiafticall_ perſon may. makg bis Teſtament of the 
fruitt not received, 
11. All fruits which happen during the vacation are due to the next In- 
cumbent, 
12. Whether an Eeclefiaſticall perſon may make bis Teſtament of all mo- 
vable goods which hi bath in right of bis Church. 
13. Some caſes wherein Eccleſiafticall perſons cannot diſpoſe of their 


goods, 


-F (1) Ecclefiaſticall perſons there be two forts, the one Regular, 
the other Secular ®, By Regular (2) I do underſtand Monks, « e 4vo.12.9.1,glof, 
Faiers, and other Religious perſons >; whereof becauſe we have none in Rub. d: regulari- 
this day -in the Church of Exgland, I ſhall not need to enter into-any 2" gg PE 
diſcourſe concesning, them. Onely this by the way, that ( 3} theſe © * 0 ents 
Religious perſons, in reſpe& of their canonical! obciſance vowed unto, og, 
their Abbots and Prelates, are in Law compared unto bond-men ©, ad TD. T 


(4)1a 
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(4) in reſpe& of their vow of perpetuall poverty, or renouncing the 
8 Littleton tir. ville- world, they are compared untodead mend : and in theſereſpedts they 
rage, circa medium. 14 not make a Teſtament*. But if a Religious man had made-a 
* Quod 6 quit IE Tetament before his entrance into that profeſſion, then was the ſame 
_—— te» to have been proved and executed, as if he had been naturally dead * ; 
ſtabilis, legat Jul. and if he had made no Teſtament -when he had: entred into religion, 
Clar. 5 teſtm. 22,29, then the Ordinary might: have committed the adminiſtration 'of' his 
35. Michael _ goods, as of one that had died inteſtate#. But it was and is otherwiſe 
A - ſuc- With ſecular Clerks, who albeir they be ſometimes comprehended un- 
ceſl, progreff, lib. 1- der the name of religious perſons © ; yet the law diſpoſeth otherwiſe 


Sj. | concerning their 'Teitaments then of the Teltaments of religious per- 
F Lirtleton ubi ſupra, 


 Ibidem. Adde Be. {015 ** | 
neditum in rep. c. Ranutius de c.-Teſta, & n.'2: fol. 67. * Panor. in'Rub. de regular. extr, * Ur fia- 
run ſequitur hoc $. 


By (5) Secnlar Clerks I underſtand Archbiſhops, Biſhops, Deans, 

Archdeacens, Prebendaries, Parſons, Vicars, and other Ecclefiaſticall 

t Michael Graſ.The- Miniſters or Clergie-men *.. Theſe perſons (6) are in ſome reſpes 

- faur.com.op.$ teſtm. prohjbited to make their Teſtaments, but they are not ſimply forbid- 
q 34+ Jul. Clar. $ 1.1, Wherefore that we may the better know when they may make 

reſt. q. 27. 

1c.1.c.cum in officiis. a Teſtament, and when they may not z weare firlt to conſider whether 
c, relatum. el.2. c.re- the things whereof they make their Teſtaments do belong unto them 


quifiſti. de reſta.extr. jn ary other reſpe& then in right of the Church, or of their Eccle- 


Covar. in d. C. I. . 4x" | 
= Ira diſtioguirur in fraſticall living ®, 


d. c; relatum. el. 2. For (7) of other things then ſuch as are gotten by right of the 
Church, whether the ſame be left unto them by their Parents, or gi- 
ven by ſome friend, or whether they got the ſame by their own indu- 
ſry, either by preaching of the Goſpel, or by teaching of Scholars, or 


--® Panor. in d.c.rela- other labour ®, of ſuch things they may freely. diſpoſe and make their 


rum. el, 2, de teſta. Teſtaments, as well as-lay-perlons ®: although the ſame be given or 
— yo ult. vol. --otten after they beentred into the Miniſtery, and alſo after they have 
Pn 1 4. reſts, Obtained ſuch ſpirituall promotion P, 


extr. & Coyar. ibidem. Graf, $ reſtm. q. 34. Perkins tir. deviſes, c. 8. in prin. ? Cyn, & alii in Authen, 
:Aicentiam. C. de Epiſcopis & Cler. Grafl. d. $ teftm. q. 34-0. 2. 


If any thing do appertain unto them in right of their Church, then 
we are to conſider whether the ſame be movable or not, ' For ($) of 
immovable things, as of houſes, or of demeans, or of glebe, and ſuch 

9 L. jubernus. C. de like, Ecclcliaſticall perſons cannot diſpoſe by their Teſtaments 4 3 nor 
Jamey © of the trees or fruits growing upon the ſame demeans, or glebe * : ſa- 
en 2dereſim, Ving (9) where the incumbent, before his death, hath cauſed any of 
extr, Perkins tir, de- his Glebe-lands to be manured and ſown at his proper coſts and chax- 
wiſes,in princ. ges with any corn or grain ; for in this caſe ſuch incumbent may make 
- _— _— CO. and declare his Teſtament of all the profits of the corn growing upon 
o- qui inſcribirur , *Þ< ſame Glebe-lands ſo manured and ſown, by force ofthe ſtatutes of 
An anſwer to an 4b. this Realm, Which ftatute is agreeable to the cultome of other Na- 

. tions, namely of Fraxce and of Spain : the generall cuſtome of which 


firae. 
= wr oe 8. Anno Countrics is, that all ſecular Clerks may freely diſpoſe of the _ = 
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profits ariſing out'of their Benetices, not onely by alicnating the ſame 

whilelt they be yet living, by way of bargain'and ſale, or other con- 

tracts; bur alſo by deviſing or bequeathing the ſame in their latt Wills 

and Teſtaments F. Infomuch that'it che faid ſecular Clerks ſhould + Sarmienet. Tra. 
not alienate che fame in their life-time, ' nor deviſe the ſame by their de reddir. ecclefiaft, 
laft Will, but dic inteſtate 3 | yet, by the ſaid cuſtom, their fucceſſours _ CD. 
in-their benefices ſhould not reap the ſame]. ''-Which thing is alſo ob- q9 non compleRitur 
ſerved here in England, where Clergy-men dying inteltate, the admi- Epiſcopos; illi enim 
niſtration of their goods is uſually committed, as of other lay-perſons 3 —_ uQibus Eccleft- 
by force of which adminiſtration, the ſaid- adminiſtrators enter to all 5m Fant o 
thoſe goods and chattels whereof the faid Clergy-men dying, might gifponune. 

make their Wills *. Andalthough (10) heretofore, as well by gene- | Sarwierr. vbi ſup. 
rall cuſtome of this Realm *, as by ſpeciall conltitution Y, it was law- Excipiuntur ramen 
full for Parſons and Vicars, after the feaſt of the Annunciation of the Rand 
bleſſed Virgin *, and in ſome places after the Feaſt of S. Marky, to mune Ecclefraſticum 
make their TeRaments of the fruits of their livings, albeit not as yes five Canonicum, 
received, but paiable that year or the harveſt following : neverthe- ws ”_u _—_ 9 
leſs by the (tatures'of this Realm fuch'caſtome and conſtitution is taken |; women Zo 
away; by-which ſtatute-*," (11) all fruits;-tithes, oblations, and other « Lindw. in. c. nutlus 
cmoluments whatſoever belonging to any Archdeaconry, Deanry, Pre- rettor.de conſuerud. 
bend , Parſonage, Vicarage, Hotfpitall, Wardenſhip, Provoſiſhip, or _ open 
other ſpirituall promotion, benehice, dignity or othce, (Chaunteries one- yl a 
ly excepted, ) growing, rifing or coming, during the time of the vaca- res.tir. &« conſverud, 
tion of the ſame ſpirituall promotion, belong to the next Incumbent, liv.1.provincial, coo 


and to his Executors, towards the paiment of the tirft-fruits, _— _ 


y d. c. cum inter rgRores, |. 1. provincial. conſtir, Eborac. * d. Stat, H. 8. an. 28.c. 11, 


Of goods (12) movable which an Ecclefiaſticall perſon poſſeſſeth, 

albeit the ſame were gotten in right of the Church, or by means of his _ 
Ecclefraſticall living, he may make his Teſtament, like as of any other Kor d.c.ru!luz, 
his temporall goods ® 3 whether ſuch Eccleſialticall perſon be Biſhop, CD 
Dean, Archdeacon, Prebendary, Parſon, or Vicar, or otherwiſe termed quod verum quidem 
or intituled, certain caſes onely excepted ®. Viz. (13) of goods which eſt jure ſeu conſue- 
a Biſhop hath common with a Dean or Chapter ©, or which a Dean or n—_ _ regni 
Chapter have common to themſelves 4 ; or which a Maſter or bxethren . _ -— ng 
of an Hoſpitall or Colledge have alſo amongſt themſelves, in the right gir indiſtine. Abb. 
of their houſe * 3 or of goods which are dedicated to the Service of God, ind. c. relatum. el.2, 
as ornaments of the Church * ; or of the Eccleſiaſtical rights not recei- 4, «| excr. 

: . n . Jul. Clar. $ reſtm, 
ved, or not due nor paiable in the time of the incumbency of the Teſta- , 7." 6,45 5 reftn. 
tor, but reſerved to the next incumbent 8; In which cales it is not law- q, 34. 
full for Eccleſiaſtical] perſons to make their Teftaments of fuch goods 3 © c relatum. el.2.de 
which caſes exceptcd, it is lawtull for an Eccletialticall perſon to de- w extr. erkinstic, 

' ” ; , ; eviſes, in princ.Dcc, 
clare his Will®, either of the goods themſelves, (if they remain and g $19! jjv, 2.c. 39. 
are extant,) or of the mony taken for the ſame being (old or alicnatcd i. « Fnzh. Abridg, tir, 


reſim. n. 1. 
* Perkins. DoR. & Stud. ubi ſupra. f Erymologia eſt, quia hujuſmodi rerum nullom eft comwercium, $ 
nullius, Inftir. de reruth a juſ. © d. Srar, H.8. an. 29.c. 11. * Excejtio enim firmar repulam to non 


exceptis.Dec,in L. 1. de reg. jur.f. i Jſtud verum jure quo nos vtimrr : artic.cler. c, 1. DoR, & Styd.lib. 2, 
C. 39. Secus jure car, Panor, in d. c. 1c!atum, e.2, n. 3. Grali.d. + tethtr.q, 24. Jul, Clay, $ rifimm. 4. 25, 
M Ic 
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It appeareth by many Records in the Reigns of H. 3. and E. 1. that 
by the law and cuſtome of Exgland no Biſhop could make his will of his 
( a) Rot. clauſ. 30 goodsor chattels coming of his Biſhoprick, &ec. without the King's li- 
reg ee ny 14 cence. (# ) The Biſhops, that they might freely make their wills, 
= 13E, 1. m, 21, Jiclded to give to the King after their deceaſes reſpeQively for ever fix 
Rex licentiam dedit things; 1. their-beſt Horſe or Palfry with bridle and ſaddle, 2. a Cloak 
Epiſc. Bangor, Inter with a Cape, 3+ one Cup with a Cover, 4: one Baſon and Ewer , 
Com, de H. 2 E. cx. 5- oneRing of gold, 6. his Kennel of hounds. - For theſe a writ ifſueth 
ike 3s Bath & out of the Exchequer after the deceaſe of every Biſhop, This duty is 
wells 21 E. 3. fo.60, ſometimes called Multxrs or Muliizra de Epiſcopis, ſometimes Monu- 
- part. 4 fo: tier, &c. 

33%» 


$ XXVII, Of Kings. 


3. Examples borrowed out of the Old Teftament, whereby it may ſeem 
Lawfull for Kings to give away their Kingdoms. 

2. Certain humane reaſons tending to the ſame purpoſe. 

3. Other examples taken out of the prophane- biftories, of Kings which 
have diſpoſed of their Kingdoms by their Teftaments, 

4. By = Civill and Canon. Lewr, a King cannot give away his King- 

me. 

5. Whether by the Laws of this Realm a King may give away bis 
Kingdome, 

6. An uncertain Concluſion. 


| may ſeem lawfull for a King by his Teſtament to make his heir 
; _ L whomſoever he ſhall think good,or to leave his Kingdome to whom 
he will, both by God's law'and man's law. 

By God's Law, becauſe (1) Moſes, a man to whom God did ſpeak 
as it were face to face, left the principality or government of the Iſrae- 
lites to Joſua *, being of the Tribe of Ephraim >, and not to any of his 

OR z Own Tribe, which was the Tribe of Levi *, King David likewiſe, a 
g. 1. : © * man after God's own heart, did beſtow the Kingdom on Solomon 4, 
« Phil. Franc. in Rub. having the ſame time an elder Son, namely, Adoniab *, The ſame So- 
de teſtaw.\ib. 6. poſt J0,-104, the wiſeſt man that ever was or ſhall be f, whiles he reigned 
pO _ as King, did give unto Hiram King of Tyrus twenty Cities of the King- 
fo os me. dome of Iſrael, fituate in the Land of Galilee 8. The holy Patriarch 
* cod. c. ver(:c, 41. Jacob alſo, even he that wraſtled with an Angel®, deprived his el- 
cum ſequent. deſt Son Rxben of his birth-right, and gave the ſame to the Sons of 


f 1 Reg.c. ou 12. Joſeph i 
£ 1 Regec. 9. verl, (1. : 
Berl, c. 32. veil 24, &c, i Gen. c. 49, 1 Paralip. c. $. in princ, 


By man's Law, becauſe (2) the voice and will of a Prince hath 


> 5 ſed & quod, In» the fo:cc of a Law *; becaulealloa King is ſaid to be a mortall God 1; 
flir.de jur, ra gen. & | 
civil, * Eald. in $ pratcrez, ce prohib, alenac. feud, pergfſacder. n. 14. Plal, 82, verſ, 6, 


and 


_ "I 
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and therefore what he commandeth- ought to be obeyed without reſi> = pald, in auth. hoc 

{tence ®, if it do not repugn the Law of God immoxtall ®. To be amplius. C. de fidei- 

ſhort, if a King might not diſpoſe of his own Kingdome at his own £2-.7. 10.quem ve- 
leaſure, then his {tate were not ſo gogd ag the fate of his{ubjet 2 z CO ea 

* the meanelt ſubje may freely diſpoſe of hisown P, Belides which 19. & __ _— 

urgent. reaſons, whereby appearcth the! gpat- and life of this humane * Oldr. confil. 94.in 

Law, there be ſundry pregnant (3).examples, which, as branches ſprin- © : 

ging from that lively root, have in ſundrie Ages and Countries brought <4 a 
orth fair and good fruit ; whereby the force and efficacy of that Law 

hath been made manifeſt to a} the World. - Let theſe few fuffice for a 

taſte, It-is xecorded that Attalws, a King in Afis the leſs, did in his 

Teſtament inſtitute the Roman people his heir, who by virtue of that 

Teſtament did enjoy the Kingdome 4. Likewiſe that Alexander King 1 Florns1.2. yottom., 

of Xgypt did bequeath unto the ſame Roman people the Kingdome of illuftr. quart, c. 1, 

Alexandris and #gypt*. Ptolemew the King of Xgypt gave away the , ©<<'9 Orat- 1. pro 

Kingdome of the Cyrenes F, Unguinw was King of the Goths by the ny a = 

appointment of Haldanw *, To come nearer, ( I mean in reſpec of + Hottoman. d. c. 1, 

place, not of time,) we may reade how Praſutagus, one of the Kings * Eodem loci, 

of this Realm of England, a little after the death of Chriſt, did make the 

Emperour Nero his heir”. And divers other Kings have done the like *, » Cornel. Tacitrs 1. 

So that it is neither new nor ſtrange,that Kings have by their Tetiaments 14-Camden, fol. 290. 


given away their Kingdoms from thoſe who otherwiſe ſhould have en- 35 folk 355. 
x Quorum meminit 


joyed the ſame. Gemilisdiſp.2.fol. 45. 
Notwithttanding, (4) as well by the Civill Law Y as by the Ca- » tar. « ry 
non Law, (with the which Laws the (5) Laws of this our Realm L-prohibere. $ plane. 
of England do in this point ſeem to joyn hands ®, ) it is unlawfull for f- 499d vi aut clam. 
, : , -—tÞ Jaſ. in L. debvitorum. 
a King to giveaway his Kingdome from his lawful] heirs tor the con- ©, qe pactis. rald. in 
firmation whereof divers Writers uſe divers reaſons *, procem de feud's, n. 
32. Vaſq, de ſuccef, 
crea. $ 26. lin. 3, * Innocen, Cardinal, Imol, Panor, Jo. de Anan. & alit in c. intelle&o. de jurejur. ext, 
Felin. i1gc. dile&i, de major. & ob. extr, * Firzh., Abridg. tir, deviſe, n. 5. tir. execur. n. 108. hiſce ver- 
bis : L* opinion de plais Juſtices & Doors del Canon & Civill ley, aſſembles in le Eſchequer chambre, quant 
Roy Henry quart moruſt, fuir que il pvir faier reſtm'” & legacy des biens que il aver 3 mez dez biens de 
Royalme, ceſt affavoyer ancient Corone & Juels, il ne puit. Eodem rendunt quz 2 Gulicl, Lamberto, vi- 
ro doctifſimo, tranſcripta ſunr, ſub hac verborum ſerie : Deber vero de jure rex omnes terras & honores, 
on nes gaſes, & jura, & libertates Coronz regni hujus, in integrum cum omat integrirate & ſine dim- 
nurione ſervare & defendere, &c. lib. de priſcis Angl. legib. tir. de reg. offic, fol. 130. * De hac quzſti- 
one conſulas Franc. Hotto. Juriſconſulrorum omnium, quos iſta peperit ras, celeberrimum, lib, 1. il- 
luſtr. queſt, c, 1. 


The Biſhops, Lords and Commons afſented in full Parliament, that 
the King, his Heirs and Succefſors might lawfully make their Teſta- 
ments, and that execution fhould be done of the ſame; whereot ſome 
doubt was made before. (4) See rot. parl. 1 H.5.n.13. the telta- (a) Rot. parl. 16R. 
ment of King H. 4. and his Executors refuſed, the Archbiſhop of Can- 3: 7 19." 4 mus 
terbury was to grant adminittration, with the Teſtament annexed to | — —_ 4. 
the ſame. See 1H. 6.n, 18, the lalt will and Teſtament of H. 5. 10 , 335, 2. 
H. 6.n,27. 

But (6) amongſt all their reaſons, I ſee no reaſon to induce me to 
adventure any farther into the examination of this deep and dangerous 

M 2 queſtion 3 


_— _ _—_ ms. 
IE 
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queſtion 3 'much leſs to proceed' to the concluſion : not onely becauſe 
the ſame, being ſo high an objeQ, doth far exceed theflender capacity 
of a meanſubje&t; but alſo for that this Princely controverſy, as it hath 
ſeldome rtceived ordinary triall heretofore, ſo hereafter, if the caſe 
were to be argued in' very deed, very likely it is to be urged with more 
violent arguments and ſharp ſyllogiſms, then by the unbloudy blows of 
bare words, or the weak weapons of inſtruments made of paper and 
parchment ; and on the other fide, to be anſwered with flat denials of 
greater force, and diſtinions of greater efficacy,then can proceed from 
any legall or logicall enginez and in the end to be decided and ruled 
by the dead ftroke of uncivill and martial! Cannons, rather then by a- 
ny rule of the Civill or Canon Law. | | 


Videant quorum intereſt. 


(85) 


SO oo ooo roonar bobenenu eye 
WHAT THINGS 


M AY- BE 


DEVISE D 
= 1 


The T bird Pars. 


$ LE 
1. The Third principall Part divided into two numbers, 
2. Thefirjt member threefold, 


fhewedy firſt what things, and then bow much, the Teſtator may 
diſpoſe or deviſe by his Teſtament. 

Concerning the (2 ) former of theſe, it ſhall not be amiſs to ſpeak 
firſt of the bequeathing or deviſing of Lands, Texements and Heredita- 
ments ®, ſecondly, of the bequeathing or deviſing of Goods and Chat= ,, 
tells Þ ; and.thirdly, of the committing of the Tuition of children, and cu- +, _—_ 


[* the (1) Third Part of this Teſtamentary Treatiſe, there is to be 


: ; a fe » 3s 4: 
ſtody of their portions and rights during their minorities ©, . nf ms 
* Infra cad, part. $5. 

$ II. Of the deviſe of Lands. 7, 8, &c, 


1. The rnle of the deviſe of Lands is negative. 
2. The exceptions of this rule are of two ſortr, 


Rue it is, that this matter of the deviſe of Lands, Tenecments and 

Hereditaments, within this Realm of England, with all queſti- 
ons incident thercunto, is to be determined according to.the Laws tem- 
M 3 porall: 


—_ 


—_.. 


" What things may be deviſed by Will. Part IIT. 


11 of this Realm, and is not ſubje& to the rules and deciſions of 
the Laws Civill or Ecclefiafticall. Left therefore, whilſt I would 
ſeem a meer profeſſour of the Civill Law, I might ſeem altogether to 
negle& both Law and civility,by thruſting my fickle into another's har- 
veſt, and ſetting my foot ijn-another's poſſeſons, without. licence firlt 
obtained ; for the avoiding of this offence, before I goe any farther, I 
am to crave this favour, ( learned Profeſſours, and (crious Students of 
the Laws temporall of this Realm ,)) that foraſmuch as this your 
field, wherein grow all theſe queſtions concerning the deviſe of 
Lands, doth lie ſo juſt betwixt me ang thoſe other yy where- 
in the mark whereat I is placed, ayd/wherein, the fruit which 
I wonld gladly utter is planted, ſo that Ecannot (as now my jour- 
ney lieth ) have ready acceſſe unto the one, but through the other 3 
it would therefore pleaſe you, give me a little leave to walk through 
a corner of your large Dominions, unto thoſe foreſaid places more 
proper to them of mine own profelhon, Ycer Territories, I con- 
teſſe, are very fertile, and;full of hidden Treaſures 3 the fruit al- 
ſo of that ſoil , I mean the'golden Caſes, much like the Golden 
Fleece of Colchos; the growing very pleaſant and profitable : how- 
beit you need not be afraid of any prejudice: for neither will I 
diſturb your quiet poſſeſſion with any long abode; neither can T, if 
I would, convey away the riches you ſhould reap, by diſclofing of 
the myſteries of your gainfull art, to me unknown, unleſs I would 
ſeem to ber more bold then blind Bayard, more arrogant then the ig- 
norant Cobler, who for his ſaucinefle received this admonition, ( Ne 
ſutor ultra crepidam. ) And farther, that, as a poor paſſenger, I may 
be allowed to take a taſte of thoſe things which you have ſet a» 
broach to all the world, and which by your fundry books you have 
made common to all Travellers z the rather for- that I am prepared in 
ſome ſort to requite the ſame. This onely I deſire, and this I hope 
you will not deny. To the purpoſe therefore. 

Touching ( 1 ) the bequeſt or deviſe of Lands, Tenements and 
Hereditaments, this appeareth to be a true poſition, and ground a- 


* c, Imperialis. de greeable to the Civill Law'2, and alſo the Laws of this Realm >, That 


prohib. feud. alien. 


I. 2, Feud. Bald. 
feud. 

'd Stat. H. 8. an. 27, 
C. 10. in princ. Dot, 


& Stud; 1,1, c. 8. Perkins, tir, deviſe 102, © Infra $ prox. © Infra cad. part, $ 4 


Lands, Tenements or Hereditaments, cannot be diſpoſed or deviſed 
.by will, but in (2) certain caſes: of which ſome are approved by 
force of certain Cxftoms © within this Realm 3 and ſome by force of 
certain Statutes 4, . 


Part III. 


What things may be deviſed by Will. 


III, Certain caſes approved by Cuſtome, wherein 


it is lawfull to deviſe Lands, Tenements or 
Hereditaments. 


1. Gavel-kind-Lands may be deviſed by Will, 

2. The canſe wherefore the cuftome of Gavel-kind did continue. 

3. Burgage-Lands deviſable by Will, 

4. To whom and after what manner Burgage-Lands be deviſable, 

5. Whether any other perſon may deviſe Burgage-Lands but a Citizen. 

6. Burgage-tenure a kind of tenure in Soccage, 

7. Whether livery of ſcifin be needfull, where Burgage-Land is de- 
viſed. 

8. Whether the joyntenant may bequeath his part of Burgage-Land 0- 
therwiſe deviſable, 

9. Of Lands deviſed to certain uſes, 

10. The cuſtome of deviſing Lands to feoffees reformed, 

11, The cauſe of this reformation. 

12. The ſtatute or ali of reformation. 


He (1) firſt caſe wherein by cuſtome of this Realm of England it 
is lawfull for a man by his laſt Will or Teſtament to deviſe or be- 
queath Lands, Tenements or Hereditaments, is this, namely, When 
Lands, Tenements or Hereditaments are holden in Gavel-kind : for 
ſuch Lands, Tenements or Hereditaments, by ancient cuſtome, may be 
given or deviſed by will ®, (the ſame otherwiſe being duly made.) For 
(2) after that Wiliam Duke of Normandy had invaded and conquered 
all England, Kent onely excepted, at lait alſo the Kentih-men yielded, 
but upon condition, that they might enjoy their ancient cuſtomes of 
Gavel-kind , which was granted unto them, and fince hath continu- 
ed d, Amongſt which cuttoms, being very large and beneficiall, this 
isone; That they which hold Lands in Gavel-kjnd, may give and (ell 
the ſame without licence asked of their Lords; ſaving unto the Lords 
the rents and {ervices due eut of the ſame Tenements E. | 
The ( 3) ſecond cafe is, When the Lands or Tenements be holden 
in Burgage-tenure 4, For it is the cultome of divers Cities and Bo- 
roughs of this Land, ( as in London, Tork, Oxford, &c. ) ( 4) that 
ſuch perſons as are ſeiſed of Lands, Tenements or Hereditameats, Iy- 
ing and being in ſuch Cities or Boroughs, as hold the ſame in Bur- 
gage-tenure,, may by their Teſtaments or Jaſt Wills give or be- 
queath the ſame to whom they will *, to hold in fee-fimple, or 
in f:e-tail, or for life, or years, or otherwiſe: and ſuch bequelt os 
deviſe is good f, the Will being lawfully made, and proved be- 
fore the Ordinary, as touching the goods and chattels bequea- 
thed in the ſame , and enrolled before the Mayor of the ſaid Ci- 


tic or Borough 8, Howbcit, it is not always neceſſary that the 
Tetta- 


* Dyer fol. 153.verb, 
deviſe. Terms of Law, 
verb. Gavel-kind. & 
ira ſzpiſſime accepi a 
nonnullis hujus reg- 
ni juriſperitis. Tra&. 
de repub. Ang. fol. 
129. 

d Lambert Peram- 
bulation of Kent, fol, 
23. 

© Terms of law, ubi 
ſupra. Lambert ubi 
ſapra,fol. 416. 

4 Firzherb. Na. Bre. 
ex gravi querela, in 
prin. DoR. & Stud. li, 
1.C. 75, & 1O. 

* Brook Abridg. tit. 
devil. n.22.51. Firzh, 
in d.Br.ex gravi que- 
rela. Do&. & Stud. c. 
C.7.8& 10. Liadw.in C. 
ſtatur, de reſtam. 1b. 

3. provincial. conſtir, 

Canr, verb.de conſu- 

etudine,& verb.laicd- 

lis feodt, cod. C. 

f Firzher.in d. Frev- 

ex gravi querclta. 

E Firzherb.ind, Ere. 

ex gravi querela. 
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Teſtament be proved before the Ordinary, or inrolled, wherein Lands 
» Brook Abridg} tit. onely, and no goods and chattels , are bequeathed h, For in ſome 
deviſc, n. 43+ places, by the cuttome there uſed, the Deviſce may enter tothe Lands 
deviſed of his own authority , without any probation or inrollment 
precedent: and in other places he is to be put in ſcifin or poſſeſſhon by 
| Brock d. tir. de- the Bailiff i, Neither is it neceſſary. that the Will wherein burgage- 
viſe, n. 43. principall Land is deviſed ſhould be written according to the form preſcribed in 
grounds,tit, burgages the Statute of Herry the eighth F, the ſaid Land being deviſable before 
mn the making of that Statute, preſcribing a form of the deviſe of Lands 
TH 8.32.c0P-l which could not paſs by Will before the making of that Statute, as 1 
* SuP« part. 1. $ 11. have formbrly declared *. - And it (5 ) ſeemeth not to be needfull tothe 
Ne 5+ validity of the deviſe in this caſe, that the Teſtator ſhould be a.Citizen 
| or Burgeſſe of that City or Borough where the Lands ur Tenements de- 
viſed do lie: but it is ſufficient, if the Lands and Tenements be hol- 
& Brock tir.deviſc,» Jen jn Burgage *. For that not he onely is ſaid to hold in Burgage 
—_ who is a Citizen or Burgeſs of the place where-the Lands or Tenements 
be, and holdeth of the King or other Lord Lands or Tenements lying _ 
in the City or Borough, yielding. therefore to his ſaid Lord a certain 
yearly rent : buthe alſo that is no Citizen or Burgeſs, which holdeth 
of any Lord Lands or Tenements in .Burgage, yielding unto him a cer- 
| Old renures, verb. tain rent by the year 1, Which (6) tenure in Burgage is but a kind of te- 
burgage. _ nure in ſoccage ®, Howbeit there is this difference betwixt Citizens, 
© Liileron Vit. but- Burpeſſes and free-men, and thoſe which be not Citizens, Burgeſſes or 
PIE IO freemen 3 that is toſay, Citizens, Burgeſſes and free-men, may bequeath 
= Brook Abridg. tit, their Burgage-Lands to Mortmain, which others cannot doc ®. And 
cuſtome, n. 7. 38-41. (7) in ſome Borough, by the cuſtome thereof, a man may deviſe by 
tir, deviſe,n. 22. 28. hjs Teſtament, lawtully made, his Lands and Tenements which he 
4 = TRIS © ch io fce-fimple within the ſame Borough at the time of his death 3 
_ and by force thereof the deviſee, after the death of the Teſtator, nay 
enter into the Tenements to him deviſed, to have and to hold to him 
after the form and cfteR of the deviſe, without any livery of ſeitia there- 
* Lirrleton, tit. bur- of to be made unto him®. But (8) if there be two joint Tenants in 
Page. fee-fimple within one Borough, where the Lands and Tenements with- 
in the ſame be deviſable by Teſtament, if one of the ſaid juynt Tenants 
deviſe that whichto him belongeth by Teſtament, and die, this deviſe 
P Principall grounds, or legacy is void P. The reaſon is, for that no deviſe can take effe&t 
tcl. 20, b. till after the death of the Teltator who did bequeath and deviſe the 
ſame 3 but by his death all the Land doth incontinently by the Law of 
this Realm come to the ſurvivor, who neither claimcth nor hath any 
thing by deviſe but of his own right by the ſurviver, according to 
the courſe of the Law of this Land : and for this cauſe ſuch devilce is 
q Principall grounds, void 9. 
fol, 20. b._. Another (9) caſe there was alſo ſometimes uſed and practiſed, of 
deviſing Lands, Tenements and Hereditaments , by Wills to certain 
uſes, intents and truſts: which Wills or Teftaments of Lands, Tenc- 
ments and Hereditaments in Feoffees hands were for the time accompted 


* Stat, H. 8, an, 27, and taken for good ”. 
C. 10, 


% 


But 
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But (10) this cuſtome was reformed in many things, for (11) di- 
vers good conſiderations : namely , becauſe by the common Law of 
this Realm, Lands, Tenements and Hereditaments, be not deviſable by 
Teſtament 3 and alſo for that ſuch deviſes were not onely hurtfull to 
the heir of the Teltator, being many times thereby difinherited, but 
alſo for that divers other inconveniences did by reaſon thereot inſue 3 as 
that the Lords loſt their Wards , Marriages, Relicts, Heriots, EC(- 
cheats, Aids pwr faire fits chivaler,& pur file marier, Furthermore, by 
occation of fuch Wills, and other conveyances to ſecret intents, uſes 
and truſts, men could not be certainly aſſured of any Lands by them 
purchaſed, nor knew they againſt whom they ſhould uſe their Actions 
and Executions for their rights and titles. Belides this, men Married 
loſt their Tenancies by the curteſy, women their Dowries z finally, the 
Prince himſelf loſt the profits of the Lands of perſons attainted. For 
reformation whereofa Statute was made in the time of King Henry the 
eighth, and enacted as followeth F. 

That is to ſay, (12) © That where any perſon or perſons ſtand or 
* be ſciſed, or at any time hereafter ſhall happen to be ſeiſed, ofand in 
*any Honours, Caſtles, Manors, Lands, Tenements, Rents, Servi- 
* ces, Reverlions, Remainders, or other Hereditaments, to the uſe, 
* confidence or truſt of any other perſon or perſons, or of any Body 
<* politick, by reaſon of any bargain, ſale, or feoffment, fine, recove- 
« ry, covenant, contract, agreement, will, or otherwiſe by any manner 
*© of means whatſoever it be, that in eyery ſuch caſe, all and every ſuch 
* perſon and perſons, and Bodies politic, that have or hereafter ſhall 
* have any ſuch uſe, confidence, or trult, in fee-fimple, fee-tail, for 
*term of life or of years, or otherwiſe, or any uſe, confidence or truſt 
© in remainder or reverter, ſhall from henceforth ſtand and be ſeiſed, 
* deemed and adjudged in lawful! feifin, eſtate and poſſeiſion of and 
* in the ſame Honours, Caſtles, Manors, Lands, Tenements, Rents, 
©* Services, Reverfions, Remainders and Hereditaments , with their 
* appurtenances, to all intents, conftructions and purpoſes in the Law, 
©« of and in ſuch like eſtates as they had, or ſhall have, in uſc, truſt or 
* confidence, of or in the ſame. And thatthe Eſtate, Title, Right 
* and Pofſelſion, that was in ſuch perſon or perſons that were or here- 
&« after ſhall be ſeiſed of any Lands, Tenements or Hereditaments, to 
<* the uſe,confidence or truſt of any ſuch perſon or perſons, or of any Bo- 
* dy politick, be from henceforth clearly deemed and adjudged to be in 
* him or them that have, or hereafter ſhall have, ſuch uſe, confidence 
© or truſt, after ſuch quality, manner, form and-condition, as they had 
© before, in or to the uſe, confidence or truſt, that was in them. 

* And be it farther enacted by the Authority aforeſaid, That where 
©* divers and many perſons be or hereafter ſhall happen to be joyntly feti- 
*ſedof and in any Lands, Tenements, Rents, Revertions, Remain- 
« ders, orother Hereditaments, to the uſe, confidence or truſt of any of 
* them that be ſojoyntly ſeciſed, that in every ſuch caſe, he or thoſe per- 
*ſon or perſons which have, or hereafter ſhall have, any ſuch uſes, 
©* contidence or truſt, in any ſuch Lands, Tenements, Rents, Rever- 

N * ſions, 


t d. Star, H.e.1n.27. 
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< fions, . Remainders , or Hereditaments, ſhall from henceforth have, 
<« -nd be deemed and adjudged to have,onely to him or them that have; 
&« gx hereafter ſhall have, ſuch uſe, confidence or truſt, ſuch Eftate, Poſa 
« (fon and Seiſin of and in the fame Lands, Tenements, Rents, Re- 
« yerfions, Remainders, or other Hereditaments, in like nature, man+ 
« ner, form, condition and courſe, as he or they had betore inthe uſe, 
« -onfidenceor truſt of the fame Lands, Tenementsor Hereditaments : 
« ſaving and reſerving to all and fingular perſons, and Bodies poli- 
© tick, their heirs and ſucceſſors, other then him or thoſe perſon op 
« perſons which be ſciſed, or hereafter ſhall be ſciſed, of any Lands, 
« Tenements or Hereditaments, to any uſe, confidence or truſt, all 
& (ach Right, Title, Entry, Interelt, Poſſefſipn, Rents and Actions, 
& 25 they or any of them had, or might have had, before the making of 
*<this AR, 
* And alſo faving to all and ſingular thoſe perſons, and to their 
&« Heirs, which be or hereafter ſhall be ſeiſed to any uſe, all ſuch for- 
© mer Right , Title, Entry , Intereſt, Poſſeſſion , Rents, Cuſtomes, 
« Services, and Adions, as they or any of them might have had to 
© his or their own proper uſe, in- or toany Manors, Lands, Tenements, 
&« Rents or Hereditaments, whereof they-be or hereafter ſhall be ſciſed to 
&« any other uſe, as if this preſent AQ had never been had or made 3 
* any thing contained in this AQ to the contrary notwithſtan- 
<* ding. 
*« And where alſo divers perſons ſtand and be ſeiſed of and in any 
«<1 ands, Tenements or Hereditaments, in fee-ſimple or otherwiſe, to 
© the uſe or intent that ſome other perſon or perſons ſhall have and per- 
<© ceive yearly to. them, and to his or their Heirs, one annual rent of 
© ten pounds, or more or leſs, out of the ſame Lands and Tenements ; 
& 2nd ſome other perſon, one other annuall rent to himand- his Aſſigns, 
«* for term of life or years, or for ſome other ſpeciall time, according to 
& ſuch intent and uſe as-hath been heretofore declared, limited and made 
« thereof: Be it therefore enacted by the Authority aforeſaid, That in 
« every ſuch caſe, the ſame perſons, their Heirs and Aſſigns, that have 
*\uch uſe and interett, to have and perceive any ſuch annuall-rents out 
* of any Lands,. Tenements or. Herediraments, that they and every of 
*them, their Heirs and. Aſſigns, be adjudged and deemed to be in 
©* poſſcihan and ſeilin, of the ſame rent,of and in ſuch like eſtate, as they 
* had in, the title, intereſt, or.uſe ofthe ſaid rent or profit, and asif a 
* ſathcient grant or other lawfull conveyance had been made andexe- 
© cuted to-them, by ſuch as were or ſhall be ſciſed to the uſe or intent 
© of any ſuch rent, to be had, made, or payed, according to the very 
* truſtand intent thereof, And that all and every. ſuch-perſon or per- 
© ſons; as have, or hereafter ſhall have, any title, uſe and intereſt, in 
©* or to any ſuch rent or profit, ſhall lawfully diltrain for non-payment 
* of the {aid rent, and in their own names make advowries, or by their 
** Bailiffs or Servants make cognizances and juſtifications, and have all 
* other ſuits, entxies, and-remedies for ſuch rents, as if the ſame rents 
* had becnaRually and really granted to them, with ſufficient _ 
v. O 
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« of diſtrefſe, re-entry , or otherwiſe, according to ſuch conditions , 
< pains, or other things, limited and appointed upon the truſt and in- 
©« tent, for payment of ſurety of ſuch rent. 

* And be it farther enacted by the Authority aforeſaid, That where- 
© as divers perſons have purchaſed, or have eſtate made and conveyed 
* of and in divers Lands, Tenements and Hereditaments,unto them and 
*to their Wives, and tothe Heirs of the Husband, or to the Husband 
*and to the Wite, and to the Heirs of their two bodies begotten, or 
* to the Heirs of one of their bodies begotten, or to the Husband and 
* to the Wife for term of their lives, or for term of life of the ſaid Wife; 
* or where any ſuch eſtate or purchace of any Lands, Tenements or 
«© Hereditaments, hath been or hereafter ſhall be made to any Husband 
*and to his Wite, in manner and formabove expreſſed, or toany other 
< perſon or perſons, and to their Heirs and Aſfigns,to the uſe and behoof 
« of the ſaid Husband and Wite, or to the uſe of the Wife, as is before 
*© rehearſed, for the joynture of the Wife : that then, in every ſuch caſe, 
* every Woman married, having ſuch joynture made, or hereafter to 
<« be made, ſhall not claim, nor have title to have any Dowry of the re- 
<« fidue of the Lands, Tenements or Hereditaments, that at any time 
« were her ſaid Husband's, by whom ſhe hath any ſuch joynture, nor 
©* ſhall demand nor claim her Dowry of and again(i them that have the 
* Lands and Inheritances of her ſaid Husband, But it ſhe have no 
« ſuch joynture, then ſhe ſhall be admitted and inabled to purſue, have 
*and demand her Dowry, by Writ of Dowry, after the due courſe and 
© orderof the Common Laws of this Realm 3 this A or any Law or 
* proviſion made to the contrary thereof notwithſtanding. 

* Provided alway, That if any ſuch Woman be lawfully expulſed 
<« or evicted from her ſaid joynture, or from any part thereof, without 
* any fraud orcovin, by lawfull entrie, ation, or by diſcontinuance 
© of her Husband 3 then every ſuch Woman ſhall be indowed of as much 
** of the reſidue of her Husband's Tenements or Hereditaments . 
©* whereof ſhe was before dowable, as the ſame Lands and Tenements 
* ſpevicted and expulſed ſhall amount or extend unto, 

* Provided alſo, That this Act, nor any thing therein contained or 
« expreſſed, extend, or be in any wiſe hurtfull or prejudiciall, to any 
«* Woman or Women heretofore being married, of, tor or concerning 
« ſuch right, ticle, uſe, intereſt, or poſſeſſion, as they or any of them 
* have, claim, or pretend to have, for her ortheir joynture or Dowry, 
* of, in, or to, any Manors, Lands, Tenements, or other Heredita- 
<« ments,of any of their late Husbands, being now dead or deceaſed ; any 
« thing contained in this A to the contrary notwithitanding, 

« Provided alſo, That if any Wife have, or hereafter ſhall have, any 
« Manors, Lands, Tenements or Hereditaments, unto her given or 
<« aſſured after Marriage for term of her life or otherwiſe in joynture, 
* except the ſame aſſurance be to her made by Act of Parliament, and 
© the ſaid Wife after that fortune to over-live the ſame her Husband, in 
« whoſe time the ſaid joynture was made or aſſured unto her z that then 


* the ſame Wite, ſo oyer-living, ſhall - may at her liberty, yn 
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« the death of her ſaid Husband, refuſe to have and take the Lands 
© 2nd Tenements fo to her given, appointed, or aſſured, during the 
« coverture.for term of her life or otherwiſe in joynture,except the ſame 
« afſurance be to her made by A of Parliament, as is aforeſaid; and 
« thereupon to have; ask, demand and take, her Dowry by Writ of 
'< Dowry. or otherwiſe, according to the Common Law, of and in all 
« ſich Lands, Tenements and Hereditaments, as her Husband'was and 
« ſtood ſeiſed of in any fate of Inheritance, at any time during the co- 
© yerturez any thing contained in this A to, the contrary in any wiſe 
©« notwithſtanding, 

« Provided alſo, Fhat this preſentAR,or any thing therein contained, 
&« donot extend,or be at any time hereafter interpretated, expounded or 
© taken, to extin&, releaſe, diſcharge or ſuſpend any ſtatute, recogni- 
&* zance, or Other bond, by the execution of any eſtate of or in any 
« Lands, Tenementsor Hereditaments, by the Authority of this A, to 
<* any perſon or perſons, or Bodies politick 3 any thing contained in 
«this A to the contrary thereofnotwithſtanding. 

* And foraſmuch as great ambiguities and doubts may ariſe of the 
&« yalidity and invalidity of Wils heretofore- made of any Lands , 
* Tenements and Hereditaments, to the great trouble of the King's 
« SubjeRs; the King's moſt Royall Majcfty , minding the tranquil- 
« lity and reſt of-His loving SubjeRs, of His moſt excellent and ac- 
* cuſtomed goodnefſe, is pleaſed and contented , that it be enacted 
* by the Authority of this preſent Parliament, That all manner true and 
&* juſt Wils and Teſtaments heretofore made by any perſon or perſons 
« deceaſed, or that ſhall deceaſe before the firſt day of May, that ſhall 


'* be inthe year of -our Lord God 1536. of any Lands, Tenements or 


* otherHereditaments,ſhall be taken and accepted as gogd and effeQual 
<« in the Law;after ſuch faſhion;manner and form.as they were common- 
<]y takenand uſed at any time within forty years next afore the making 
« of this AQ z any thing contained in this AR, or in the Preamble there- 
*.of, orany opinion of the Common Law, to the contrary thereof not- 
* withſtanding. - | 

* Provided alwaics, That the King's Highnefle ſhall not have, de- 
*mand or take any advantageor profit, for or by occaſion of the execu- 
* ting of any eſtate onely by Authority of this A, to any perſon or per- 
* {ons, or Bodies politick, which now have , or on this fide the faid 
** firſt day of May, which ſhall be in the year of our Lord God 1536. 
* thall have, any uſe or uſes, truſts or confidences, in- any Manors, 
* Lands, Tenements or-Hereditaments, holden of the King's High- 
© neſſe, by reaſon of primerſcifin, livery, Outer le maine, tine for ali- 
©© enation, relicf, or heriot : but that fines for alienations, - reliefs and 
© heriots, ſhall be payed to the King's Highneſs: And alſo-Liveries 
© and Oufter le maines ſhall beſucd for uſes, truſts. and contidences to 
** be made and executed in poſſeffion, by authority- of this AR, after 
*and fromthe ſaid firſt day of May, of Lands- and Tenements and 0- 
'* ther Hereditaments holden of the. King, in ſuch manner and form, 
-*to all intents, conſtructions. and, purpoſes ,. as hath heretofore 
* been 
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« been uſed or accuſtomed by the order of the Laws of this 
** Realm. 

© Provided alſo, That no other perſon or perſons, or Bodies poli- 
« tick, of whom any Lands , Tenements or Hereditarneats, be or 
* hereafter ſhall be holden, mediate or immediate, ſhall in any wiſe 
« demand or take any fine, relict, or heriot, for or by occalion of the 
«* executing of any eſtate by the Authority of this AR, to any perſon or 
« perfons, or Bodies politick, before the ſaid firſt day of May, which 
« ſhall be inthe yearof our Lord God 1536, 

* And beit enacted by the Authority aforeſaid, That all and ſingular 
« perſon and perſons, and Bodies politick, which at any time on this 
« {fide the faid firſt day of May, which ſhall be in the year of our Lord 
* God 1536. ſhall have any eſtate unto them executed of and in any 
® Lands, Tenements or Hereditaments, by the Authoxity of this Act, 
© ſhall and may have and take the ſame or like advantage, benefit, vou- 
© cher, aid-prayer, remedy, commodity and profit, by ation, entrie; 
* condition, or otherwiſe, to all intents, cenſtructions and purpoſes, 
&« as the perſon or perſons ſeiſed to their uſe, of or in any ſuch 
«Lands, Tenements or Hereditaments fo executed:;; had, ſhould, 
© might or ought to have had,at the time of the execution of the eſtate 
© thereof, by the Authority of this A& , againſt any. other perſon or 
*© rerſons, of or for any. waſt, diſſeiſin, treſpaſſe , condition broken, 
« or any other offence, cauſe or thing, concerning or touching the 


«ſaid Lands or Tenements ſo executed. by the Authority of this e 


* Ac. 
* Provided alſo, and be it enacted by the Authority aforeſaid, That 


© Actions now depending againſt any perſon or perſons, ſeiſed of or in 
*.anyLands, Tenements or Hereditaments,to any uſe,trult or confidence, 
< ſhall not-abate, ne be diſcharged, for or by xeaſon of- executing of 
*© any cftatethereof by Authority of this AR, before the (aid firſt day 
© of May, which ſhall bein the year of our Lord God 1 536, any thing 
* contained in this AQ - to the contrary notwithſtanding, 

* Provided alſo, That this AQ, or any thing therein contained; 
*ſhall- not be prejudiciall to the King's Highnefſe for Wardſhips of 
*. Heirs now being within age, nor for Liverics or for Oxfter le mainer, 
© to be ſued by any perſon or perſons now being within age; or of full 
<« age, of any Lands or Tenements unto the ſame Heir or Heirs now 
«already deſcended 3 any thing in this Aft contained to the contrary 
* notwithſtanding. 

© Provided alſo, and be it enactcd by the Authority aforeſaid, That 
« all and ſingular recogniſances heretofore knowledged, taken or made 
*to the King's uſe, for or concerning any recoverics of any Lands, Te- 
* nements or Hereditaments, heretotore uſed or had by Writ or Writs 
**of Entrie upon difleifin in Le poft, ſhall from henceforth be utterly 
* void and of none cect to all intents, conlirucions and pur- 
©* poles. 

* Provided alſo, That this AR, nor any thing therein contained, be 


* in any wile prejudiciall or hurtfull to any perſon or perſons born in 
N 3 * Wales, 
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*** ſelves according to their eſtates, degrees, facultics and guiding, <6 


« Tales, or the Marches of the fame, which ſhall have any eſtate to 
<« them executed by Authority of this Act in any Lands, Tenements, or 
«ther Hereditaments- within this Realm, whereof any other perſon or 
&« perſons now ſtand or be ſeifſed to the uſe of any (uch perſon or perſons 
« born in Wales, or the Marches of the fame : but that the ſame per- 
* ſon or perſons born in ales, or the Marches of the ſame, ſhall or 
<« may lawfully have, retain and keep the ſame Lands, Tenements or 
« Hereditaments, whereof eſtate ſhall be ſo unto them executed by the 
&« Authority of this A, according to the tenour of the fame; any 
© thing in this At contained, or any other AQ or provihon heretofore 
* had or made, to the contrary notwithitanding. | 


g IV. 


Certain Caſes wherein by the Statutes of this Realm it is lawfull 
to deviſe Lands, Tenements, or Hereditaments. 


N O W follow certain other cafes authorized by the Statutes of this 
Realm of England, wherein it is lawfull to bequeath or deviſe 
Lands, Tenements and Hereditaments by Will, ſometimes wholly, 
and ſometimes in part onely, or ratably , according to the nature 
of the tenure of ſuch Lands, Tenements and Hereditaments ,. as in the 


#ſame Statutes, whichTI have here ſet down at large, doth. appear, 


Ar AF declaring how, by the King's grant , Lands, Tenements 
and Hereditaments may be by Will, Teſtament, or otherwiſe, 
diſpoſed ; and concerning Wards and. Primer ſeiſin, &c. 


= Here the King's moſt Royall Majeſiy, in all the time of His 

* moſt Gracious and Noble Reign, hath ever been merciful, 
< loving and benevolent, and a moſt Gracious Sovereign Lord, unto 
© all and fingular His loving and obedient Subjects, and at many 
<* times paft hath not onely ſhewed and imparted to them generally, 
* by His many and. often, great and beneficiall Pardons, heretofore 
*© by Authority of His Parliaments granted, but alſo by divers other 
** waies and means , many, great and ample grants and benignities, 
< in ſuch wiſe, as all His (aid Subje&s have been moſt bounden, 
*to the utmoſt of all their powers and graces by them reccived of 
* God, to render and give unto His Majeliy their moſt humble re- 
** verence and obedient thanks and ſervices, with their daily and con- 
© tinuall Prayer to Almighty God, for the continuall preſervation of 
© His moſt Royall Eſtate in moſt Kingly Honour and Proſperity ; yet 
"alwaics His Majeſty being replete and endowed by God with 
grace, goodneſſe and liberality , moſt tenderly conſidering that 
* His faid obedient and loving Subjects cannot uſe or exerciſe them- 
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« hear themſelves in ſuch wiſe, as that they may conveniently keep and 
« maintain their Hoſpitalities and Families, nor the good educations 
« and bringing up of their lawtull generations, which in this Realm, 
* Jaud be to God, is in all parts very great and abundant 3 but that in 
© manner of neceſſity, as by daily experience is manifeſted and known, 
 *they ſhall not be able of their proper goods, chattels , and other 
© movable ſubſtance, to diſcharge their debts , and after their de- 
« orees ſet forth and advance their Children and poſierities : Where- 
* dre our ſaid Sovereign Lord, moſt vertuouſly confidering the mor- 
© tality that is to every perſon, at God's will and pleaſure, moſt com- 
* mon and uncertain, of His moſt bleſſed diſpoſition and liberality, 
< being willing to relieve and help His faid Subjects in their ſaid 
©« neceſſities and debility, is contented and pleaſed, that it be ordai- 
*ned and enacted by the Authority of this preſent Parliament in man- 
© ner and form as hereafter followeth. That is to ſay, That all and 
© every perſon and perſons, having, or which hereafter ſhall have, any 
* Manors, Lands, Tenements or Hereditaments , holden in ſocage, 
© or of the nature of ſocage tenure, and not having any Manors, Lands, 
** Tenements or Hereditaments , holden of the King our Sovereign 
* Lord by Knights ſervice, by focage tenure in chict, or of the na- 
©* ture of ſocage tenure in chief, norot any other perſon or perſons 
&* by Knights ſervice, from the 20. day of July in the year of our Lord 
«© God 1540. ſhall havefull and free liberty, power and authority, to 
« pive, diſpoſe, will and deviſe, as well by his laſt Will and Teſta- 
&% ment in writing, or otherwiſe by any-aCt or acts lawfully executed 
© in his life, all his ſaid Manors, Lands, Tenements or Hereditaments, 
©* or any of them, at his free will and pleaſure 3 any Law,Statute, or other 
**thing heretofore had, madeor uſed, to the contrary notwithiianding, 
* And that all and every perſon and perſons having Manors, Lands, 
* Tenements or Hereditaments, holden of the King our Sovereign 
& Lord; his Heirs or Succeffors, in ſocage, or of the natuceof ſocage 
© tenure in chief, and having any other Manors, Lands, Tenements or 
* Hereditaments, holden of any other perſon or perſons in focage, or of 
© the nature of focage tenure, and not having any Manors, Lands, Te- 
© nements or Hereditaments, holden of the King our Sovereign Lord by 
* Rnights ſervice, nor of any other Lord or perſon by like ſervice,from 
©* the twentieth day of Fwly in-the ſaid year of our Lord God 1540. ſhall 
© have full and free liberty, power and authority, to give, will, diſpoſe 
<« and deviſe, as well by his laſt Will or Teſtament in writing, or other- 
<« wiſe by any a&or ads lawfully executed in his life, all his ſaid Ma- 
*nors, Lands, Tenements and Hereditaments, or any of them, at his 
"free will and pleaſure y any Law, ſtatute, cuſtome, or other thing 
© heretofore had, made, or uſed, tothe contrary notwithſtanding. Sa- 
« ving alway , and reſerving to the King our Sovereign Lord, His 
« Heirs and Succefſors, all His right, title and intereſt ct primer ſcifin, 
« relicfs, and alſo all other rights and duties for tenures in focage, or 
© of the nature of ſocage tenure in chief, as heretofore hath been uſed 


©« and accyſiomed; the ſame Manors, Lauds,. Tencments or Heredita- 
* MENTS, 


— 
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« ments, to be taken, had and ſued out of and from the hands of- His 
« Highneſſe , His Heirs and Succeffors, by the perſon or perſons to 
« whom any ſuch Manors, Lands, Tenements or Hereditaments, ſhall 
« be diſpoſed, willed or deviſed,'in ſuch and like manner and-form as 
« hath been uſed by any Heir or Heirs before the making of this Statute, 
« And ſaving and reſerving alſo4ines for alicnations of ſuch Manors, | 
« Lands, Tenements or Hcereditaments, holden of the King, our So- 
« reign Lord, in ſocage-, or of the nature of ſocage tenure in chief, 
&© whereof there ſhall be any alteration of free-hold or inheritance made 
*by Will or otherwiſe, as is aforeſaid. 

« And. it is farther enacted by the Authority aforeſaid, That all and 
«ſingular perſon and perſons having any Manors, Lands, Tenements 
* or -Hereditaments, of eſtate of inheritance, holden of the King's 
< Highneſfſe in chief, by Knights ſervice, or of the nature of Knights 
* ſervice in chief, from the ſaid twentieth day of Fuly, ſhall have full 
« power and authority , by his laſt Will by writing, -or otherwiſe by 
«any a& or as lawfully executed in his lite, to give, diſpoſe, will 
« or aſſign two parts of the ſame Mavors, Lands, Tenements or He- 
* reditaments, in three parts to be divided, or elſe as much of 
« the aid Manors, Lands, Tenements or Hcreditaments , as ſhall 
* extend or amount to the yearly value of two paits of the ſame in three 
<* parts to be divided in certainty and by, ſpeciall diviſions, as it 
* may be known in ſeveralty, to and for the advancement of his 
« Wife, preferment of his Children , and payment of his debts, 
* or otherwiſe at his will and pleaſure 3 any Law, Statute, Cu- 
« ftome,, or other thing-to the contrary thereof notwithſtanding. 
« Saving and reſerving to the King our Sovereign Lord the cu- 
*« ſtody , Wardſhip, and. primer ſeifin , or any of them, as the caſe 
« ſhall require , of as much of the ſame Manors, Lands, Tene- 
* ments or Hereditaments, as ſhall amount and extend to the full 
*and clear yearly value of the third part thereof , without any di- 
* minution, dower, fraud, covin, charge , - or abridgement of any 
© of the ſame third part, or of the full profits thereof. Saving alſo 
* and reſerving to the King our ſaid Sovereign Lord all fines for ali- 
©* enations of all ſuch Manors, : Lands, Tenements and Hereditameants, 
©* holden of the King by Knights ſervice in chief, whereof there ſhall be 
*© any alteration of freehold or inheritance made by Will or otherwiſe, 
© as is aboveſaid. 

* And be it enacted by the Authority aforeſaid, That all and fin- 
"4 | perſon and perſons having Manors, Lands, Tenements or Here- 
< ditaments of eſtate of inheritance, holden of the King in chicf by 
«* Knights ſervice, and having other Manors, Lands, Tenements or 
* Hereditaments, holden of the King, or of any other perſon or 
«perſons, by "Knights ſervice or otherwiſe , every ſuch perſon 
** and perſons, from the ſaid twentieth day of Fzly, ſhall have 
*-full power and authority to give, diſpoſe, will or aſſign by his 
*-laſt Will in writing, or otherwiſe by any a& or ads lawfully cxecu- 
*ted in his life, two parts of the ſame Manors, Lands, Tenements or 
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* Hereditaments,inthree parts to bedivided,or elſe as much of the ſame 
-Manors, Lands, Tenements and Hereditaments, as ſhall extend or 
© amount to the yearly value oftwo parts of the ſame, in three parts to 

®Hhedivided in certainty and by fpeciall diviſions, as it may be known 

* in ſeveralty, to and for the advancement of his Wife,” preferment of 

& his Children, and payment of his debts, or otherwiſe at his will and 

* pleaſure 3 any Law, Statute, cuſtome, or other thing to the contra- 

* ry thereof notwithſtanding. Saving alway and reſerving to the King 

©* our Sovereign Lord the cuſtody, wardſhip, and primer (cilin, or any 

« of them, as the caſe ſhall require, of as much of the ſame Manors, 

* Lands, Tenements or other Hereditaments , as ſhall amount and 

* extend to the full and cleat yearly value of the third part there- 

* of, without any manner diminution, dower, fraud, covin, charge, 

«© or ſubtraction of the ſame third part, or of the full profits 

* thereof. | | 

*« Saving alway and reſerving toour ſaid Sovereign Lord the King all 
«« fines for alienation of any ſuch Manors, Lands, Tenements or Hcre- 
« ditaments,” holden of the King by Knights ſervice in chiet, whereof 
«* there ſhall be any alteration ot freehold or inheritance, made by will 
© or otherwiſe, as is above ſaid. 

« Be it farther enacted by the Authority aboveſaid , That if any 
© perſon or perſons hold any Manors, Lands, Tenements or Heredita- 
©* ments, onely of any other Lord or perſon, then of the King our ſaid 
« Sovereign Lord by Knights ſervice, and other Lands and Te- 
« nements in ſocage, or of the nature of ſocage tenure, that then 
« every ſuch perſon ſhall or may give, diſpoſe, or aſſure, by his laſt 
«Will, or otherwiſe by any a& or aQts lawtully executed in hls 
© life, two parts of the ſaid Manors, Lands and Tenements, hol- 
* den by Knights ſervice, ar as much thercof as ſhall amount to the 
& full yearly value of two parts, in manner and form as is above de- 
& clared, and alſoall the Lands and Tenements holden by focage, or 
© of the nature of ſocage tenure, at his will and plcaſure, as is above 


« written. Saving and reſerving to the Lord of the Lands and Tene- 


E ments holden by Knights ſtrvice, for his cuſtody and wardihip, as 
© much of the ſame Lands and Tenements as ſhall extend or amount 
& to the fulland clear yearly value of the third part of the ſame Lands 
« and Tenements, holden by Knights f{ervice, without any diminuti- 
«* on, dower,-fraud, covin, charge, or ſubtraQion of any portion of 
«* thatthird part, or of the clear yearly value thereof, in manner and 
* form afore ſaid. 

« And be it farther.enacted by the Authority aboveſaid , That it 
© any perſon or perſons hold any Manors, Lands, Tenemcats or Here- 
* ditaments, onely of the King our Sovereign Lord by Knights ſervice, 
* and not inchief z or hold any Manors, Lands, Tenements or Here- 
* ditaments , of our ſaid Sovereign Lord by Knights ſervice , and 
© not in chief, and alſo hold other Manors, Lands, Tenements and 
* other Hereditaments, of any other perſon or perſons by Knights 
© ſervice, and alſo hold other Manors, Lands, Tenements or Heredi- 

Q * taments, 


mga Tor. 


<« taments, . of any other perſon or perſons in ſocage,. or of the nature 
« of ſocage tenure-3 that. then. all and every ſuch perſon and. per=; 
« ſons ſhall and may give, diſpoſg, will, deviſc.and aſſure, by his laſt © 
« will, orothexwile by any, at; grafts lawfully doneand executed ins 
©his life, twoparts:gf the.ſame "= Langs, : TenementSand He- 
< reditaments, holden of our ſaid,;Sovexcign Lord the King by Knights: 
<« ſervice, and -two'parts of the Manors, Lands, Tenements and 
<« Hereditaments, holden of any other perſon or perſons. by Knights 
&« ſexvice, or as much of either of them as ſhall amount to the full 
© yearly valye of $99 Party, Ip, epnner and; farm as is above decla- 
.red 3 and alſq of, all his. Lands. and Tenements ſo-holden in focage, 
« or of the nature of: focage tenure, at his free will and. pleaſure, 
« Saving and reſerving to'the King's 'Highneſſe the cuſtody and. 
<« ward(ſhip, of as much of the ſame Manors, Lands, Tenements., 
« or other Hereditaments, as ſhall extend and amount to the full and 
&« clear yearly..vajue. ofthe third part of. the. faid Manoxs, Lands, 
« Tenemerts.a8d Hereditamengs,, fo holden of His Highneſle by 
* Knights ſexvice, without: any diminution, dower ,, fraud , covin, 
« charge ,, and ſubtraction. of any portion of. that third part, or: of 
« the tull profits thereof. And aiſo ſaving and reſerving to the 
© Fords of; whom any of, the ſaid Manors ,; Lands, Tenements , or 
«other Heredicaments;, are holden hy: Kaights fervice, for culigd 
« and wardſhip,. 2s, much of the ſame, Magors, Lands, 7 Los 
&« or Hereditaments., holden of them ox any of them. by: Kaiglits ſer- 
&« vice, as, ſhall extend and arm ount to the full and clear yearly value of 
« the third part of the ſame, without any diminution, charge, fraud, 
« .covinzor ſubtraGJion of any portipn of that third,or, of the clear yeauly 
<«.yalue.of the third. paxt thereof, .yx manner and form above / de- 
& clared-... . P "i 
. * Provided alway, and-itis faxther enaRted by , the Authority afoxe- 
« faid, That it that thixd part of the Manors, Lands, Tenements ov 
« Hereditaments, of any of the King's Subjects, which in any of the 
«caſes :abovelaid ſhall, hexceafter come, to, the King's Highnefle, his. 
'« Heirs ox, Succeflors., by. virtue of this Akt, as is above aid, be 
«nqt or do not, amount. tothe clear yearly. value of the, third part 
« of all the ſaid Manors,' Layuds, Tcnements, or other Hereditaments, 
« whereot theKing's Highneſle is or ſhall be intituled to have the cuito« 
« dy.or primer ſeifa, as is above (aid; that then our ſaid Sovereign Lord 
<.and His Heirs ſhall and may, at His or their free liberty and pleaſure, 
*takeinto-His or their hands and poſſeſſions, as much of the other two 
<« parts of the ſaid Manors, Lands, Tenements, and other Heredi- 
*raments, as with that of the ſame Manors, Lands, Tenements or 
©* Hereditaments, holden and remaining in. the King's hands, ſhall 
*make up the clear. yearly- value of the full third part of. the faid 
* Manors and Tenements , _ ſo to be had to the King's Highneſſe 
*in title. of- Wardſhip aod.-primer ſeifin, or any of them, as 
** the calc ſhall. require : and.like benefit and advantage to be given 
*-tq.cyery Lord and Lords, of wham any ſuch Manoxs, Lands, Tene- 
© ments. 


2 Y BW VU vv you wma ys 


—— wt 


Part IN; — What things may be Heviſed by Will. 


« ments or Hereditaments, be or ſhall be holden by Knights ſervice, as 
* is above ſaid, concerning onely his third part of or for title of Ward- 
©hi q . 6 IS; 
he Provided alway, and be it farther enaQted by the Authority afore- 
* ſaid, That every perſon and perſons ſhall ſue their liveries for poſ- 
« ſeſfions; reverſions, or remainders, and alſo pay reliefs and heriots, 
<« after ſuch manner and form as they ſhould or ought to have done 
© before the making of this AR; #1d as ifthis AR had never beef! rhade, 
©* And that fines for alienations (hall be paid in the King's Chancery, 
* for and uponi Writs of entric i» the poſt, to be obtained in the ſame 
* Court of Chancery, after che faid twentieth day of July, for con'mon 
© recoverics to-be had or ſuffered of any Manors; Lands, Tenements 
* or Hereditaments, holden of the King in chief, in like manner and 
*fortn as is uſed' upon alicnations of ſuch Manots; Lands, Tenements 
© or Hereditaments, fo holden in chict, by tine or feoffinent, 
©# Provided alſo, and be it enacted by the Authority aforeſaid, That 
© in ſuch caſes , where fines for alienations ſhall be payed in the King's 
©* Chancery for Writs of entrie in #he poſt as is afore ſaid, that then none 
*© other fine ſhall be payed in the ſame Court for any ſuch Writs; any 
* uſage or cultome to the contrary thereof notwithſtanding. 
* And be it farther enaQed by the Authority aforeſaid, That where 
*two or more perſons now hold, or hereafter ſhall hold, any Manors, 
*Lands, Tenements or Hereditaments, of the King our Sovereign 
*Lord by Knights ſervice, joyntly to them and to the Heirs of one 
© of them, and he that hath the Inheritance thereof dieth, his Heir be- 
*ing within age, that in every ſuch caſe the King ſhall have the Ward 
* and marriage of the body of ſuch Heir fo being within age 3 the life 
© of the free-holder or free-holders of the faid Manors, Lands, Tene- 
©* ments or Hereditaments, ſo holden by Knights ſervice, notwithſtan- 
* ding. Saving and reſerving to all and every woman and women 
© all and every ſuch right, title, and intercft of Dower, as they or any 
© of them ought to have, or be or ſhall be juſtly intituled to have, claim, 
*or demand, of any Manors, Lands, Tenements or Heredita- 
* ments, by the Laws of this Realm, to be taken or afſhgned unto them, 
* or any of them, out of the two parts of the ſaid Manors, Lands, Te- 
* nements or Hereditaments, ſevered and divided from the third part, 
© at is above ſaid, and not otherwiſe. And faving alſo to the King our- 
© Sovereign Lord, His Heirs and ſucceſſors, the reverfions of all ſuch 
* Tenants in joynt-tenure and Dower, immediately after the death of 
© ſuch Tenants, if they ſhall happen to dic during the minority of the 
*King's Wards. 


—— 


\ = 


—  — — 


Tha things may be deviſed by wil. Pars Ill, 


es «DAM. AM. M.A WE I ted i 
> + ISLA2 


Avother AG for the E xplanation of the former, concerning 
- Wills, andthe deviſe of Lands. © 


xc Wi fac hs F laſt Parliament ,-begun and holden at Weſt. 
- * minſter,, the'28.' day of April, inthe 31. year of the King's 


« molt gracious reign, (cap. primo Wills 2.) and there by divers pro- 


< rogations holden. and continued unto the four and twentieth day of 
* July, in the two and thirtieth year of His ſaid reign, it was by the 
*King's moſt gracious and libtrall-diſpolition , ſhewed toward His 
<* mott humble and obedient ſubjects, ordained and enacted how and 
*in what manner Lands; Tenements and Hereditaments, might by 
* Will, or Teſtament in writing, or otherwiſe by any 'a@ or aQs 
© lawfully cxecuted in the* life of every perſon , be given, diſpo- 
<* {ed, willed or deviſed, for the adyancement of the Wite, preter- 
© ment of*Children,, payment of debts, of every fuch perſon; or 0- 
* therwiſe, at his will or pleaſure, as in the ſame Act more plainly is 
« declared: Sithen the making of the Eſtatute, divers doubts,queſtions 
* and ambiguities have riſen, been moved and grown, by diverſity of 
< opinions taking, in and upon the expoſition of the: letter of the ſame 
*Eſtatute, 

© For a plain declaration and explanation whereof, and to the in- 
© tent and purpoſe that the King's obedient and loving ſubjects ſhall 
* and may take the commodity and advantage of the King's ſaid gra- 
* cious and liberal} diſpoſition , the Lords Spirituall and Temporal 
*and the Commons in this preſent Parliament aſſembled moſt humbly 
© beſeech the King's Majeſty , that the meaning of the letter of the 
* ame Eſtatute, concerning ſuch matters hereafter rchearſed, may be 
« by the Authority of this preſent Parliament enacted, taken, ex- 
*pounded , judged , declared and explained , in manner. and- form 
*<following. 

© Firſt, where it is contained in the ſame former Statute, within 
« divers Articles and: branches. of-the ſame, that all and ſingular. per- 
< ſon and perſons having any. Mapors, Lands, Tenements-or .Here- 
E ditaments, of the eftate of. Inhexitance, ſhould have full- and free 
< liberty, power and authority, to give, will , diſpoſe, or aſſign, as 
* well by laſt Wilt and Teſtament in writing, or-otherwiſe by any 
« a& or as lawfully {executed in. bis life, his Manors, Lands, . Te- 
© nements or Hereditaments, or any of them, in ſuch. manney and 
* form as in the. fame former Act more at large it doth appear. 
«Which words of eſtate of Inheritance, by the Authority of this pre- 
* ſent Parliament, is.and ſhall be declared, expounded, taken and : 
*judged, of: cſtates in fee-ſimple onely.. And alſo that all and ſin- 
«ouhr perſon and perſons baying a ſole eltate or intereſt in fee-ſim- 
«ple, or ſciſed. in fee-fimple in copercenary, or -in common in fee- 
<«.iimple, of and in_any ,Manors, Lands, Tenements, Rents, or o=. 
<* ther 
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« they Hereditaments, in poſſeſſion, reverſion or remainder, or of rents 
« or ſexvices incident to any reverſion or remainder, and having no 
* Manors, Lands, Tenements or Hereditaments holden of the King; 
« His Heirs or Succefſours, or of any other perſon or. perſons, by 
« Knights ſervice, ſhall have full and free liberty, power and- autho- 
« rity, to give, diſpoſe, will or deviſe to any-perſon or perſons (ex- 
& cept Bodies politick and corporate ) by bis laſt Will and Tettamene 
« jn writing, or otherwiſe by any a@ or ads lawfully executed in 
&« his life, by himſelf ſolely , or by himſelf and other joyntly, ſeve- 
« rally, or particularly, or by all thoſe ways or any of them, as 
* much as in him of right is or ſhall be, all his ſaid Manors, Lands; 
«* Tenements, Rents and Hereditaments, or any of them, or any Rents, 
« Commons, or other profits or commodities, out of, or to be per- 
* ceived of the ſame, or out of any parcell thereof; at his own free will 
* and pleaſure, any .clauſe in the ſaid former AQ notwith(tanding, 

4 And farther be it declared and enacted by the Authority aforeſaid; 
&« That all and ſingular perſon and perſons having a ſole cate or intc- 
« reſt in fee-ſimple, or ſeiſed in fee-fimple in copercenary, or in-common 
© in fee-fimple, of. or in_ any Manors, Lands, Tenements, Rents, or 
© other Hereditaments, in Poſfeſhon, Reverlion or Remainder, or of 
« and in any Rents or Services incident to any reverſion or remainder, 
* holden of the King by Koights ſervice.in chief, or of the nature of 
«Knights ſervice in chief, hath, and by the Authority of this preſent 


* Parlament ſhall have, full and free liberty, power and authority; 


*to give, diſpoſe, will or aſſign to any perſon or perſons ( except 
*« Bodies politick and corporate) by his laſt Will and Teſtament in 
*« writing, or otherwiſe by any a& or as lawfully executed in his 
« life, by himſelf ſolely, or by himſelf and owher joyntly, ſeverally, 


« or particularly, or by all thoſe waies or any of them, as much as in 


« him of right is or ſhall be, two. parts, as well of all the ſaid Manozs, 
* Lends,. Tertments, Rents and Hereditaments, as. of all and fingu- 
«* har his other Rents and Hereditaments, or of any of them, or any 
& rents, commons, or other profits or commoditics, out of, .ox to be 
« perccived of the fame two parts, or out of any parcell thereof, in 
« three parts to be divided, or as much thereof as thall amount to the 
«full and clear yearly value of two parts thereof, in three parts to be- 
« divided, of what perſon or perſons ſoever they be holden, at his free 
«will and pleaſure. And that by the Authority aforeſaid, the faid- 
« Will ſo declared ſhall be good and effectuall for two. parts of the- 
« (zi Manors, Lands, Tenements and Hereditaments, although the 
« Will ſo declared be made of the whole, or of more then ob two parts 
*of the ſame, The ſame diviſion to, be.. made and ſect forth by 
«the Deviſor or Owner of the fame Manors, Lands, Tenements- 
«and Hereditaments., by his,laſt Will in writing, or .otherwiſe in- 
« writing. And in default thereof, by a Commithon to. be granted- 
« out of the King's Court of the Wards and Liveries, upon the enqui-- 
« ry of the true value thereof by the Oaths of twelve men, and return or- 
certificate thereaf had inthe Tame. Court, of the ſaid Manors, Lands, 
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« Tenements and Hereditaments., divifion to be made by the Maſter 
«.of the Wards and Liveries, 'if the Matter of the Wards and Liverics 
«fr the time being; and the parties thereunto , cannot otherwiſe 
« agree upon the ſame diviſion. And that the ifſues and profits of 
© the-two parts of the ſame Manors, Lands, Tenements and Heredi- 
« taments,-upon every ſuch diviſion, ſhall be reftoxed to them that ſhall 
«Have right or Title'to the ſame, from the death of the Owner or 
« Deviſor thereof. | ; 

« And farther be it enacted and dectared by the Authority aforeſaid, 
« That all and fingular perſon and perſons having a ſole ettate or inte- 
« reſt in fee-ſimple, or ſeifed in fee-fitmple in copercenary, or in com- 
«mon in fee-fimple, of and in any Manors, Lands, Tencments, Rents, 
«ox other Hereditaments, in poſſeſſion', reverfion, or remainder, 
<« or of and in any Rents or Services incident to any reverſion or re- 
<*<-mainder, holden of the King, His Heirs or Succefſours, by Knights 
« ſexyice, and not in chicf, or holden of any other perſon or per- 
« ſons by Knights ſervice, ſhall have full and free liberty, power 


"« and 2uthority, to give, difpoſe, will or devife, to any perſon or 


« perſons, except Bodies politick and corporate, by his lalt Will and 
C Teſlament in writing, or otherwiſe by any a& or aQs lawfully exe- 
«<.cuted in his life, by himſelf ſolely, or by himſelf and other joyntly, 
« ſeverally, or particularly, or by all thoſe waies, or any of them, as 
& much as in him of right is or ſhall be, two parts of all the ſaid Ma- 
«nors, Lands, Tenements and Hereditaments, or any of them, ſo hol- 
« den by Knights ſervice,or any Rents,common, or other profits or com- 
« modities, out of, orto be perceived of the fame two parts, or out of 
« any parcell thereof, in three parts to be divided, or as much thereof 
&« as ſhall amount to the full and clear yearly value of two parts thereof, 
«in three parts to be divided, at his free will and pleaſure. And 
« that the ſaid Will, ſo declared by Authority aforeſaid, ſhall be good | 
« and effeQuall for'two parts of the ſaid Manors, Lands, Tenements 
* or Hereditaments, although the Will fo declared be or ſhall be made 
« of the whole Lands and Tenements fo holden by Knights ſervice, or 
« of more then of two parts of the ſame 3 and alſo for the whole of all 
« other ſuch Manors, Lands, Tenements- and Hereditaments, or any 
«* of them, not holden of the King by Knights ſervice in chief, or 0« 
« therwiſe by Knights ſervice, nor of any other perſon by Knights ſer- 
« vice, and of any Rents, commons, or other profits or commodi- 
« ties, out of, or to be perceived of the ſame, or out of any parcell 
© thereof, at his free will and pleaſure, The ſame diviſion to be 
« made and (ct forth by the Owner of the ſaid Manors, Lands, Te- 
*nements and Hereditaments, by his laſt Will and Teſtament in 
<& writing, or otherwiſe in writing, And in default thereof, for as 
« much of the ſame Manors, Lands, Tenements and Hereditaments, 
« 2s ſhall concern the King's intereſt, by commiſſion to be direRed 
* out of the King's Court of the Wards and Liveries, in manner and 
« form' as' is afore ſaid, if the Maſter of the Wards and Liyerics for 
+ the time being, and the parties thereunto, cannot otherwiſe agree 
* upon 
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* upon the ſame divifion, And that reſtitution of the iſſues and pro- 
< fits of the two parts thereof ſhall be had and made in manner and 
« form above ſaid. And for ſuch of the ſame Manors, Lands, Tene- 
© ments and Hereditaments, as ſhall concern the intereſt of any other 
* Lord or Lords, by Commiſſion to be granted out of the King's Court 
© of Chancery, to enquire thereof by the Oaths of twelve men, if the 
*fame Lord or Loxds, and the parties thereunto, cannot otherwiſe 
« agree upon the ſame diviſion, 

** And be it faxther enacted and declared by the Authority aforeſaid, 
« That the favings, rclervings and provifions, concerning ſaving of 
© the cuſtody, wardſhip, relicf and primer ſeifin to the King, of ſuch 
« Manors, Lands, Tenements and Hereditaments, or as much thereof 
« as ſhall appertain unto Him by virtue of the ſaid former Ac, and by 
«* the declaration and expoſition thereof, declared by this preſent A, 
« during the King's intereſt therein, and alſo of the cuſtody and ward- 
« ſhip toother Lords, of as much of ſuch Manors, Lands, Tenements 
«* and: Hereditaments holden of them, as ſhall amount and extend to 
«the clear yearly value of the third part thereof, over and above all 
«charges, without any diminution or abridgment of the third part, 
« or of the full profits thereof, compriſed and mentioned in divers 
« Articles in the faid former Ac contained, by the Authority afore- 
« ſaid, be, and ſhall be, intended, expounded, and taken, as hereaf- 
*ter iaſueth ; that is to fay, That the King ſhall have and take for His 
« fall third part of all ſuch Manors, Lands, Tenements and Heredita- 
«<.ments, whereunto He is or ſhall be intituled by the ſaid former Ad, 
* and by this preſeut A&, ſuch Manors, Lands and Tenements, as ſhall 
« by any means diſcend, or come by diſcent, as well of the eſtate ot 
« Inheritance in fee-tail, as in fee-fimple, or in tee-tail onely, to the 
« Heir of any ſuch perſon, or that ſhall make any will, gift, diſpoſi- 
© tion or deviſe by.his lalt Will in writing, or by any act or acts law- 
« fulty executed in his life, immediately after the death of the ſame De- 
« viſor or Owner thereof, - And that the Will, gift and deviſe, of eve- 
© ry ſuch Deviſor or Owner, of and for the two parts of the ſaid Ma- 
*nors, Lands, Tenements and Hereditaments reſidue, fhalk; by the 
« Authority aforeſaid, be and (tand good and cffeQuall in the Law, al- 
« beit the fame will, gift or deviſe, be had and made of all his fee-tim- 
« vie Lands, Tenements and Hereditaments. And in cale the fame 
« Manors, Lands, Tenements and Hereditaments, after the death 
«of any ſuch Owner or Deviſor, which ſhall make any ſuch git, dif- 
« poſition or deviſe, by his laſt Will in writing, or otherwiſe by any 
« ac or as lawfully executcd in his life, to his Wife, Children, or 
« otherwiſe, as is aforeſaid, which ſhall immediately after his death dif- 
«cend, revert, remain or come to his Heir or Heirs, as well of eltate 
* of Inheritance in fee-tail, as of eſtate in fee-fimple, or fee-tail onely, 
* benat, or ſhall not amount or extend to the full clear yearly value ot 
«the full third part, with the full profits thereof , of all the faid 
« Manors, Lands, Tenements, or other Hereditaments of the ſaid 


* Deviſax or Owners according to the trus intent and meaning of 
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« the ſaid former AR, and of this preſent AR z That then the King 
« ſhall and may have and take into His hands and poſſc{hon, to make 
«yp His full third part, with the full profits thereof, according to 
« His intereſt therein, as much of the other Manors, Lands, Tenements 
«or Hereditaments, willed, given, diſpoſed or aſſigned by any ſuch 
« perſon to his Wife, Children, or otherwiſe, as is atore ſaid, as with 
«ſuch of the ſaid Manors, Lands, Tenements and Hereditaments, de- 
« ſcended, or by any means come unto the Heir, as Heir of any ſuch 
&©« Deviſor or Owner, ſhall make up the clear yearly value of the 
« ſaid*full third part, 'with the full profits thereof, of all the ſaid Ma- 
&* nors, Lands, Tenements and'Hereditaments, of every ſuch Owner 
« or Deviſor, ſo to be had to the King, in the Title of Wardſhip or 
« primer ſcilin, as the caſe ſhall require. And the diviſion thereof 
'Kro' be had and made, and with the reſtitution of che profits of the 
«* two' parts of the aid 'Manors, Lands, Tenements and Heredita- 
< ments, in ſach manner and'form as is above rehearſed. And like 
« benefit and-advantage to be given, had, and taken, by the ſaid Au- 
&« thority, to every Lord and Lords, of whom any ſuch Manors, 
* Lands, Tenenicnts or Hereditaments, been or ſhall be holden by 
«Knights ſervice, in manner and form as is above ſaid , concerning 
if onely his or their third parts thereof, according to their ſaid interett 
© therein, 

« Andbe it farther enaQted by the Authority aforeſaid, That if it 
« happen the ſame third part, or any part thereof, left, willed or af- 
« ſigned, to the King or other Lord, at any time during their intereſts 
« therein, to be lawfully evicted or determined, that then the King 
c& and the other Lord ſhall have as much of the two parts reſidue, as 
6c ſhall accompliſh and make up a full third part in clear yearly value, 
« after the rate and portion of ſuch Manors, Lands, Tenements and 
<«c Hereaitaments, as ſhall then happen to remain of the ſame third part 
<© not evicted nor determined, and of the other two parts of ſuch Ma- 
< nors, Lands, Tenements and Hereditaments, as the King or other 
< Lord ſhould or ought to have had, by virtue of the ſaid former Ad, 
6 and this preſent At; and the ſame to be divided in manner and 
cc - above rchearſed, any claufe in the ſaid former Act notwithſtan- 
< ding. 

*« And be it farther enacted and declared by the Authority aforeſaid, 
*© That the ſaving and reſerving for fines for alicnation by any ſuch 
* 1aſt Will and Teſtament, of ſuch Manors, Lands, Tenements or He- 
*© reditaments, holden of the King by Knights ſervice in chief,or of the 
< natureof Knights ſervice in chief, or by focage in chief, or of the 
£6 nature of ſocage tenure in chief, or for fines for alienation of ſuch 
<c Manors, Lands, Tenements or Hereditaments, whereof there ſhall 
« be-any alteration of free-bold or of Inheritance, made by any ſuch 
« laſt Will, compriſed in divers and ſundry Articles mentioned in 
«the faidformer AR, be and ſhall be intended, expounded, taken, 
& deemed and judged, by the Authority aforeſaid; that all ſuch perſon 
© or perſons to whom the ſaid Manors, Lands, Tenements or Heredi- 
* taments, 
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« taments, or any of them, be or ſhall be given, diſpoſed, willed or 
&« deviſed, by any ſuch laſt Will, ſhall be exonerated, acquitted and 
« diſcharged forever, againſt the King, His Heirs and Succeſſours, for 
&« all ſuch fines for alienations, by any ſuch laſt Will or Teſtament, 
<« without licence, by ſuing forth of the King's pardon for alienation 
<* outof the King's Court of Chancery, paying to the King, His Heirs 
< ox Succeſſours, for the fine of every ſuch alienation, the third part of 
* theyearly value of the ſame Manors, Lands, Tenements, or other 
« Hereditaments, to him or them willed or deviſed. And this Akt 
«© from time to time (hall be a ſufficient warrant to the Lord Chancel- 
* Jour of England, or Keeper of the great Seal, for the time being, for 
© the granting out of the ſaid pardon or pardons under the King's great 
« Seal, as heretofore hath been uſed for pardons for alienations,with- 
* out any farther ſute to be made to the King for the ſame, 

* And it is farther declared and enacted by the Authority aforeſaid, 
* That Wills or Teftaments made of any Manors, Lands, Tenements, 
<« or other Hereditaments, by any woman covert, or perſon within the 
* age of 21 years, Idiote, or by any perſon de non ſane memorie, ſhall 
© not be taken to be good or effeQuall in the Law. 

* And farther be it enacted by the Authority aforeſaid, That if any 
« perſon or perſons, having an eſtate of inheritance of or in Manors, 
* Lands, Tenements or Hereditaments, holden of the King by Knights 
© ſervice in chief, or otherwiſe of the King by Knights ſervice, or of 
* any other perſon or perſons by Knights ſervice, hath given at any 
* tine fithence the twentieth day of the ſaid moneth of Fuly 32 Hen, 
© 8. Anno Dom. 1540. or hereafter ſhall give, will, deviſe or athign, by 
« will or other a& executed in his lite, his Manors, Lands, Tenements 
<* or Hereditiments, or any of them, by fraud or covin, to any other 
* perſon or perſons, for term of years, lite, or lives, with one remain- 
* der over in fee, or with divers remainders over for term of years, lite, 
* orin tail, with a remainder over in fec-fimple, to any perſon or per- 
* (ons, or to his or their right Heirs, or at any time fithence the faid 
* 20. day of Fuly hath conveied or made, or hereafier ſhall convey 
© or make, by fraud or covin, contrary to the true intent of this Act, 
**any<eſtatzs, conditions, menalties, tenures, or conveyances, to the 
* intent to defraud or deceive the King of his prerogative,primer ſcifin, 
* livery, relief, wardſhip, marriages, or rights, or any other Lord cf 
© their wardſhips, reliefs, heriots, or other profits, which ſhould or 
* ought to accrue, grow, or come unto them, or any of them , by or 
* after the death of his or their Tenant,by force of and according ro the 
< former Statute, and of this preſent AR and declaration 3 the ſame 
* eftates and other conveyances being found by office to be ſo made or 
*contrived by covin, fraud or deceit, as is aboveſaid, contrary to the 
© true intent and meaning of the ſaid former A, and of this Act; 
© That then the King ſhall have as well the Wardſhip of the body, 
** and cuſtody of the Lands, Tenements and Hereditaments, as livery, 
© primer ſciſin, relief, and other profits, which ſhould or ought to ap- 


© pertain to the King, according to the true intent and meaning ot m 
P * ſaid 
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* ſaid former A, and of this preſent Act, as though no ſuch eſtates 
&« or conveyances by covin had ever been had or made, untill the ſaid 
<« office be lawfully undone by travers or otherwiſe. And that the o- 
« ther Lord and Lordsof whom any ſuch Manors, Lands, Tenements 
* or Hereditaments, ſhall be holden by Knights ſervice, as is aforeſaid, 
< ſhall have their remedy in ſuch cafes, for his or their Wardſhips of 
« bodies and lands, by writ of right of Ward, and ſhall diſtrain and 
* make avowrie or recogniſance, by themſelves or their Bailiffs, for 
« their reliefs, heriots, and other profits, which ſhould have been to 
* chem due by or after the death of their Tenant, as if no ſuch eliate or 
* conveyance had been had or made. Saving and reſerving always, 
* by the Authority aforeſaid,the right and title of the Donees, Feoffees, 
© Leſſees and Deviſces thereof, againſt the ſaid Deviſor and his Heirs, 
© after the intereſtand Title of the King, or other Lord, therein ended 
* and determined. 

* Provided always, That this A&t, explanation and declaration, or 
* any of them, or any thing in this ſaid Ac, explanation or declarati- 
<« on contained , ſhall not extend to the Will or deviſe of Sir Fobn 
© Gaynsford, late of Crowherſt in the County of Swrry,Knight,deceaſed; 
*norto the Will or deviſe of Sir Peter Filpst, Knight,deceaſed 3 nor to 
*f the Will or deviſe of- Richard Creſwell, late of Mattingley in the 
* County of Sowth. Gentleman, deceaſed; nor to the Will or deviſe of 
*« Thomas Unton, late of the County of Berk, Gentleman, deceaſcd, Son 
< of Sir Thomas Untea, Knight , alſo deceaſed 3 nor. ſhall be in any 
* wiſe prejudiciall or hurtfull to any perſon or perſons for or concer- 
* ning any Manors and Lands, Tenements or Hereditaments, contai- 
* ned or ſpecified in the ſaid wills or deviſes, or in any of them: but 
< that the aid laſt wills and deviſes, and every of them, ſhall ſtand, 
* abide, remain and be in the fame caſe, force and effeR- in the Law, 
*toall intents, purpoſes and conſtructions, as the ſaid laſt wills and 
* deviſes, and every of them, were before the making of this A, de- 
* claration and explanation, and of none other <ffe& or force : this 
* Act, declaration and explanation, or any of them, or any thing 
ks 7 ag contained, to the contrary thereof in any wiſe notwithltan- 

ing. 

*© Provided always, and be. it enacted by the Authority aforeſaid, 
** That all and every perſon and perſons from whom the King, and 
* other Lord or Lords, ſhall take any Manors, Lands, Tenements, or 
* Hereditaments, for his or their full third part, or to make up his or 
* their third part, ſhall and may, by Authority of this preſent AR, in 
© any of the caſes aforeſaid,upon his or their bill exhibited in the King's 
* Court of Chancery, againtt-all and every. ſuch perſon and perſons 
* which ſhall be intitled by or under any ſuch Will, gift, diſpoſition or 
deviſe, to the other two parts, have ſuch contributicn or recompence 
® for the ſame, as by the Chancellour of England, - or by the Keeper of 
 ** the great Scalof England, for the time being, ſhall-be thought good 


What 
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What ſhall be a good _— of lands and tenements ; what not: 
what eſtate ſhall paſs by the words of the will, whether fee- 
ſimple, fee-tail, for life, or other eſtate. 


Man ſeiſed of a Manor, parcel in demeſne, and parcel in ſervice, 

deviſeth by his Teſtament to his wife, during her lite, all the 

demeſne lands 3 and alſo by the ſame Teſtament he deviſeth to her all 

his ſervices and chief rents for 15 years z and farther by the ſame Teſta- 

ment he deviſcth all his Manor to another after the death of his wite. 

Jt was agreed by all the Juſtices, that the deviſedoth not take effect for 

any part of the Manor, till after the death of the wife 3 and that the 

heir after the 15 years paſt, and during the lite of the wite, ſhall have 

the ſervices and chicf rents 2. * T.z E.6.Moorsrep. 
A.deviſcth lands to B. and the heirs males of his body,and if he dieth f0-7-n-24.P. 25 Eliz. 

without heirs of his body, the remainder to C. and his heirs: ad- , ®0 *P: fo. 123, 


. , » 269, 

judged that B, had not an eſtate tail general, but to the heirs males of hs 

his body Þ. bpP,4 & 5s Philip. & 
A. deviſeth his lands to his wife de anno in annum until his ſon Mar- fot. $22. C. B, 


cometh to the age of 20 years, and dieth 3; the witeenters, and the fon nn ons» yore 


dicth beforche attains to his age of 20 years : the intereſt of the wife go. fol. 124. n. 269. 

is determined, by reaſon of thoſe words, de anno in apnum ; but if Dyer fol, 171, 115. 

the deviſchad been to the wife until his ſon cometh to the age of 20 

years, then notwithſtanding thedeath of the ſon the intereſt of the wite 

doth continue ©, © P.gEliz.Moors rep. 
A. maketh his will in this manner, Item I give my Manor of Dale fo, 48. n.143: 

to my ſecond fon 3 Item I give my Manor of Sale to my faid fon and 

his heirs : per Dyer, Weſton, and Welſh,the Son had but an cfiate for life 

inthe Manor of Dale; and the word (Item) ſeemeth to be a new gift, 

and a greater preferment in the ſecond place, for the amends of the 

other. But Brown was of the opinion, that (Item) is as a Copulative, 

and the heirs expreſſed in the latt clauſe extend to both D. and S. Dyer 

ſaid, that if in the firſt clauſe there had not been any perſon named, but 

the words had been, Item I give the Manor of D. Item I give the Ma- 

nor of $. to my faid ſon and his heirs, that it fhould refer to both , 

Manorsd. Mu”. _ Moors 
A man ſ(ciſed of lands deviſeth them by his Teſtament to his wite, to i dn 

diſpoſe and imploy them for her and her Son,at her will and pleaſure ; 

adjudged that the wife had a fee-fimple in the lands 3 but the eſtate 

in her is but conditional, becauſe theſe words ( ea intentione ) make 

a Condition in everydeviſe, and the words in the deviſe do amount * p, 5 xliz., Meors 

unto ſo much, {o that the cannot give or afſign them over to a ſtranger, rep. fol. 57. n. 152. 

but muſt hold them her ſelf, or give themto her fon *. Vial. _ - —_ 
B. deviſcth his lands to A. and if A dieth before he hath any ifſue of Ubley. _—_ oth. 

his body, then he deviſcth his lands to C. and his heirs: adjudged 135. Dy. 125, Coke 

that A. hath an cſiate-tail by implication, as well by the words f - lib,5.fo.16. 

£# e 
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he. die before he hath ifſue, ] as by the words, | if he die without 


* P, 25 Eliz, rot. jfluef, ] ; | 
ot. C. ws Newton Deyiſe to one for life, and after his deceaſe to the men-children of 
— body it's an m—_ Ot father to his heirs males, So a deviſe to 
. one and the children of his body, is an entail 8, 
= ot ran If a man deviſe the uſe, profits, or occupation of his land, by this 
1030.Richardſon verC, deviſe the land it ſelf is deviſed. C. lib. 8. 94. Pl. C. 525. Brownl. $0. 
Yardley. Moors rep. part 1. Forlands will paſs by words in a Will, which.will not paſs by 
fo. 397. N-519. theſame words in a deed. But whatſoever will paſs by any words in a 
deed, will-paſs by the ſame words in a will: for-wills are always more 
nogty _ favourably expounded then deeds. Pl. Com. fo. 66 Þ. 
LOT If a man be ſciſed of land in Fee-fimple in the pariſh of D. and by his 
* © * © ** willdeviſethall his lands in the faid pariſh to A. B. and after the will 
made and publiſhed, he doth purchaſe other lands in the faid parith, 
and dicth; A. B. ſhall not have the new purchaſed lands. Pl. Com. fo. 
343, 344+ Old N. B. 89. Fitz. deviſe 17. Yet by a new publication of 
i- T. 39 Eliz. B.R, the will after the purchaſing of ſuch lands, they will paſs to A. Bi, 
Breckford verſ. Par- Three brothers of one father and mother,the middle brother ſeiſed-of 


nicote. land deviſable giveth it by his Teſtament propingqutori fratri ſuo-z the 
tEDyers Reading upon deviſe is void *. 
this Srat, Ifa man in one part of his will deviſeth his lands to A. in Fee, and 


S - afterwards by another clauſe in the ſame will deviſeth the ſame lands 
ke = = to another in Fee, they are joyntenants |, 

3-party*1H A: hath ifſue 2 ſons bothnamed Fob, and conceiving his eldeſt ſon 

to be dead, he deviſeth his lands by his will to his ſon Fobx generally, 

when in truth the eldeſt ſon is living : in this caſe, the younger ſon 

may alledge and give in evidence the deviſe to him, and may produce 

. . , Witnels to .prove the intent of the father z and if no proof can be made, 

—_—_— the deviſe (hall be. void for the incertainty ®.. 

67. +5-% One deviſed his lands in D.in tail, the remainder to the next of the 
Kin of his name 3 at the time of the deviſe the: next. of his Kin was 
his brother's daughter, who was then married to }. S: the deviſqr died, 
the tenant in tail afterwards died without iſſue :- adjudged that: the 
daughter ſhould not take 3 becauſe ſhe is not now of the name of the. 
deviſor, but of the husband*s name; but if ſhe had been unmarried at 
the time of the deviſe and -death of the donor, although ſhe had been: 
married at the time of the death of tenant in tail without iflue, yet ſhe 

Tj Gi Erok, hould have had the land », 

part 3. fo. 64. Crok, A+ deviſeth his houſe with the appurtenances in Fjefione firme : it 

part 3. fo. 532, NM, was a queltion,, whether land.in the tixld-thereby paſſed. Popham 

3o Elz.B.R.Bonverſ. doubted, but Fenner faid it might paſs, and that upon demur. in. 

— 28 Eliz. it was adjudged accordingly. But upon evidence -it-did ap-. 
pear that the houſe was Copyhold, and the land free-hold : the whole. 

; Court thereupon conceived, that it could not be ſaid appurtenane,. al- 

_ tap = * though it had been uſed with it 9.. 

Toke are 3. fo. A man. by his will releaſeth all his lands, 8&c. to.A. and his heiss:; 

>. M. 37. Eliz, Ander- adjudged it was a good deviſe of the lands to A, and his heirs ?. | 

ſons Cale.$3.. One deviſeth his land :to-his ſon and heir after the death of 4 
witc ; 


| 
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wife: it's a deviſe ( by implication) to the wife for her life 3 for 

it appeareth he intended his heir ſhould not have it untill the death of 

his wife z and none can have it beſides the wife. But if ſuch a 

deviſe had been madeto a firanger after the death of his wife, it would 

have Por urs unto the _—_ Chef , q E. . Jae. Wires: 
A. feifed of the Manor of Cheſſam extending into Cheſſam and the Y*%; #9719 3. 3. 

town of Hertford, and alſo of lands in Henfird Serif by will the ©3ePart 2. Pq: 

Manor of Cheſſam to B. his eldeſt ſon in tail, and the lands in Hertford 

to C. his youngeſt ſon: it was held by all the Juſtices, that the youngeſt 

fon ſhould have all that part of the Manor of Cheſſam- which-lay in the 

town of Hertford r, : " M. 30 Eliz. C. B. 
A. deviſed that his land ſhould deſcend to his ſon, but willed that Sir Anthony Dennyes 

his wife ſhould take the profits thereof untill the full age of the ſon, for ca{- Leon. part 2. to,” 

his education and bringing up, and died 3 the wife married another 

husband, and died before the full age ofthe ſon : the husband ſhall not- 

have the profits of the lands till the tull age of the ſon 3 for nothing is- 

deviſed to the wife but a confidence, and lhe is a guardian or bailif for- 

the infant, which by her death is determined, and the ſame confidence: 

cannot be transferred to the husband F. + P. 16 Eliz, in BK 
A. deviſeth his lands to B. after the deceaſe of - his- wife, and if he-Leon. part 2, fo.221, 

fail, then he willeth all his part to the diſcretion of his father, and- 

dicd z B. ſurvived, the father being dead before without any diſpoli-- 

tion of the land. In this caſe the father had a fee-fimple, there being 

nodifference where the deviſe is, that ]. S. ſhall doe with the land at his 

pleaſure, and the deviſe thereof to J.S.. to doe with it at his difcre- 

tion *, tT.3z0 Eliz.rort. 1165, 
A man deviſeth lands to another man and his heirs, the deviſee died: #hirker _ _— 

in the life of the deviſor, and then the deviſor died : in this caſe the © fd 

heirs of the deviſee ſhall not take by the deviſe, for that the heirs are 

not named as words of purchace, but onely to expreſs and limit the 

eſtate which the deviſee ſhould have 3 for without the word (beirs ) 

the deviſee could not have the fee-fimple-?. ” Pl. Com, fo: 342- 
A man ſeifed of Jagds made his will in this manner. Firſt T bequeath Bret and Rigdens 

to my wife Black; acre, for the term of her life, the remainder to my ſon-<ale-3 

T. in tails Item, I will to my fon T; all my lands in D. alſo my lands- 

in 5, and alſo my lands in V. Alſo4 give to my ſon T. all my Iſland of 

land, or incloſed land: with water, which I-purchaſed of ].S:; to have 

and tohold all the faid laſt before deviſed premifles to the faid T. my - » 

fon and the heirs of his body. The queſtion was,if the Habendum ſhould, 

extend to the Iſland onely ; if fo, then T. ſhall have but for lite the- 

lands in D, $. and V. But it was reſolved by all the Juſtices, that the 

thing laſt- deviſed by the will was an land in the lingular number, 

which cannot ſatisfie the Habendum, which-is in the plural number 3 

and therefore to verifie the plural number, - the Habendum by fit con- 

firuQtion ſhall extend to all the lands in D. $.V. and that the Haben-:, -—_—_— 

dum ſhould not Rreighten the devife onely tothe Iiland *, bears 458. "Wikman 
A man ſciſed of a meſſuage holden in ſoccage in Fee deviſed the fame and Wiſrmans caf. 

in theſe-words 3 I deyiſe my mefſuage- where I dwell to my Colin - Leon, 57, 58, 

P 3 and ].. 


"_ 
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and his aſſigns for 8 years, and my Cofin H. ſhall have all my inheri- 
tances, if the law will : -it was adjudged, that it was a good deviſe in 
Fee of the meſſuage, and that by the generall words of the will all his 
'« Moors rep. fo.873. jnheritances did alſo pals ?. 
>" _— 0h 3 A. ſeiſed of lands in Fee deviſed them to his wife for life,and after to 
ding. Bo bolt, fol, his two ſons,if they had not iſſue males,for their lives 3 and it they had 
208, Hob.rep.fo. 79. iſſue males, then to their iſſue males and if they had not ifſue males, 
then ifany of them had iſſue male, to the ſaid iſſue male 3 the wife died, 
the ſons entred into the lands, and then the eldeſt fon had ifſue male, 
who afterwards entred 3 the younger ſon put out the iſſue: it was ad. 
judged, that by the birth of the iſſue males, the lands were develted out 
of the 2 ſons, and veſted in the iſſue male of the eldeſt ſon, and that 
* H. 13 Jac. B. R. he had an eſiate tail therein Þ, 
5g, IR A Copyholder deviſeth his lands unto his wife for life, and that af- 
fo. 846, n,1146, £e7 his deceaſe the wife or her Executors ſhould (ell the land, and ſur- 
rendered to the uſe of his will, which was centred thus viz. to the uſe 
of his wife for life, ſecundum formam ultime voluntatis : and whether 
ſhe had in the lands an eſtate for her life, or an eſtate in Fee to fell, was 
the queſtion. Tt was the opinion of the Court, that ſhe: had an eſtate 
in it for her own uſe for her life, andalſo an eſtate in Fee to fel], o- 
| Ts therwiſe the clauſe ſecundum formam wultime voluntstis ſhould be 
*©M. 29 Eliz, in B, yg e 
R Godbert, bo. of ſciſcd of land in Fee deviſed it unto B, and C. equally and to their 
heirs : adjudged that they are joyntenants, and not tenants in com- 
mon. But if the deviſe had been to B. and C. equally to be divi- 
ded, they are tenants in common. If the deviſe had been, equally to 
be divided between them by }. S. till ſuch diviftion be made they are 
joyntenants. M, 31 Eliz, B, R. Dickens and Marſhes Caſe, Goldrbr, 
's Lowen and Bedds f0.182, 183 0, 
caſe. Anderſ.rep.part. - A, deviſed his lands to his wife for lite, and after her death to ], his 
2. caſ.10. M. 37 & 1Jeft ſon and his heirs, upon condition, that he ſhould grant to C. 
38 Eliz. G, B. Lowen , ſi 4 4 his hei Eal f the ſaid 
verl. Cox, Dyer 25, Nis ſecond ſon and his heirs a rent of 41, per annxm out of the ſaid tc- 
nements 3 and if ]. died without heirs of his body, that the ſaid lands 
ſhould remain.to C. and the heirs of his body 3 and died 3 the wife 
entred and died; ]. granted a rent of 41. to C. and his heirs out of 
the lands yith clauſe of diſtreſs: it. was reſolved that ]. had an E- 
fate, tail 3.-hut by the limitation of the will, he is to make his grant 
« of this rent, which being by the appointment of the donor, is, not 
* P, 15 Jac. B,R.raf <0” ——_—_ doni, but ttands with the gift, and ſhall bind the ifſue 
'2-4+ Dutton and En. tail *, 
rams caſe. Croke A man let ſeveral houſes and lands by ſeveral leaſes for years ren- 
Part 2, fo. 4279. dring ſeveral rents amounting unto 10 | per annum, and made his will 
in this manner 3 ſcil, I bequeath the rents of D. to my wife for her 
life, the remainder over in tail; it was reſolved, that by this deviſe the 
land it (elf ſhould paſs. For it appears his intent was to make a deviſe 
of his lands and tenements, and that he intended to paſs ſuch an eſtate 
as ſhould have continuance for a longer time then the leaſes ſhould 
endure; and the words are apt enough to convey the lands, .it bong 
' 2 | an uſuall 


rep. fo. 


\ emma. an. | es > A. EE . 
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an uſuall mannerof ſpeech of ſome men, who name their land by their 5 
rents f, fM. 45 Eliz.inC.ÞB, 


If one by his will deviſe his land to his wife in the firſt place, and Divide caſe. | form 


then faith, My will is, that my fon A. ſhall have it after my wife's part 2.10.10 4» 

death, and if my wite die before my fon B. that then my ſon A. ſhall 

pay to B.. 101. by the year during the life of B. and alſo 100 1. to ]. S. 

in this caſe A. ſhall have the fee-fimple of the land 8, 8 H. 17 Jac. B, R, 
A man having lands in Fee-ſimple,and goods to the value of 5 1. one- 5 cate. 

ly, deviſed tohis wife all hiseſtate, paying his debts and legacies, his 

debtsand legacies amounting unto 401, it was adjudged that all his 

lands did paſs by the deviſe, and that the.deviſee had a fee-fimple in 

the lands, by reaſon of the word paying 3 for they are to be paid pre- 

ſently, which cannot be if the lands paſs not in Fee *. b T, 1651,B.R. Xir- 
If a man hath lands in Fee and lands for years, and he deviſeth all "4" = Johnſons 

his lands and tenements, the fee-ſimple lands onely paſs, and not the © an 

leaſe for years 3 but if he hath onely a leaſe for years, and no free- 

hold, and deviſeth all his lands and tenements , the leaſe for years 

ſhall paſs *. AY Car. in B, R. 
A. deviſed his land in Loxdon to his ſon and his heirs after the death Ck. pace —_— 4 

of his wife, and if his daughters overlive his wife and his ſon affd his 

heirs, then his daughters (ſhould have it forlife, and after their deceaſe 

]. and R. ſhould have the ſame, and that they ſhould pay 61. 16 5. 

yearly to the Company of Merchant-Tailors, to be diſpoſed of to cha- 

ritable uſes. In this caſe 3 points were argued. 1. Whether the wife 

had an eſtate for life by implication of the will: and it was reſolved 

that ſhe had. 2. Whether the ſon had a fee-fimple or tee-tail: and it 


was reſolved that he had a fee-tail by implication of theſe words, viz. 


( if his daughters furvive his wife and his ſon and his heirs, ) whereby 
it's implied that the heirs there intended are the heirs of his body, and 
not his heirs in Fee 3, for ſo long as the daughters live, the fon could 
not die without a collateral heir. 3. What eſtate J. and R. have 
after the death of the daughters : it was reſolved they have a fee-fimple 
by reaſon of the annual payment of the mony 3 and it is not to be re- 
garded what annual value the land js of over and above the ſums they 
pay : for every ſum of mony paid or paiable doth cauſe the deviſce to 
have a Fee-fmple. And Coke Chief Jultice ſaid, that a deviſe to 
a_man and his {uccefſors is a deviſe of a fee-fimple, without the word 
( beirs, ) becauſe it implies a fee-fimple, though it want the expreſs 
words ®. dT. 14 Jac. P. R. 
F. ſeiſed of Gavel-kind lands had 3 ſons, and deviſed part of his land M005 rep. fo, 853. 
to one, part to another, and another part to the third, and if any die ® ws. 
without iſſue, the other ſhall be his heir : adjudged that it was an , IE af. 
_—_ in every one, and a fee-fimple by the word ( heir ) to the o- ©;p 7s, caſe. 
taer ©, 13 Jac. Sparke verl, 
A man hath iſſue a ſon, and land is deviſed to the father, Habendum Foncd, Moors rep, 
fibi &- beredibus de . corpore ſuo legitime. procreandis , and after the ” IS 
deviſe hath ifſue another fon : the ſecond fon ſhall have the land . «, ; Stat, of Wiils, 
$18, 
A man 
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"A man deviſeth land to his ſon, and if he dieth without ifſue, or 
before his age of 2 1, it ſhall remain to another 3 the ſon had iſſue, but 
dies before the age of 21, Adjudged that his iſſue ſhall have the 
land, and not he in the remainder ; and ( or }) was conſtrued for 

* M.37, 38 Eliz. C. C and ) *. 

—_— _— cs If onedeviſe his lands to his wife for years, the remainder to his 
rep. fe. 422, n. 590. Youngeſt ſon and his heirs, and if either of his 2 ſons die without 
iflue, &c. that it ſhall remain to his daughter and her heirs the 
younger ſon dieth in the life time of the father, and after the father 
f Dy. fo. 122, dieth: by this deviſe the elder ſon ſhall have the lands in tail fo Orif 
| one deviſe his land to his wife for life, aad after to his fon, and if 
his ſon die without iſſue, having no ſon, ( or having no male, ) that 
then it ſhall go to another 3 by this deviſe the ſon hath aa eſtate rail 
e T. 7 Jac. C. B. tg him and the heirs of his body 8. Or if lands be deviſed to a man 
Robinſons caſe. and woman unmarricd, and the heirs of their two bodies, or to the 
husband of A. and wife of B. and the heirs of their 2 bodies; by theſe 
* Coke 1. Inſt. 20.26. Jeviſes are created eſtates in tail Þ, 
th Come th BS, A man ſciſed of land holden is Capite deviſed it to his wite for life, 
and after her deceaſe his ſon John to have it; and if his toa John mar- 
ry, and have by his wife any iſſue male of his body lawtuily hegotten, 
then his ſon to have it 3 if no iſſue male, then his ſon Tho. to have the 
houſe 3 and if Tho. marric , having iſſue male of his body, his fon to 
have the houſe after his deceaſe 3 and if any of his ſons or iſſue males 
goe about to alien or mortgage the houſe,then the yext heir to enter, &c. 
It was reſolved, firſt, that the ſons had an eſtate tail in them ſeverally, 
and to the heirs males of their bodies 3 for theſe words, | if he hath 
no iſſue male, his ſon Tho. to have it |] are ſufficient to create an eſtate 
rail to John, and fo of the reſt. 2, Reſolved, that no condition or 
limitation, be it by a& executed, or by limitation of uſe, or by de- 
viſe by his laſt will, can bar tenant in tail to alien by ſuffering of a 
4H. 8 Jac, Sondays common recovery i; 
caſe. Coke lib. 9. fo. Tf lands be deviſed to A. B.and his heirs males, or his heirs females, 
126, without ſaying [ of his body 3] by this deviſe A. B. hath an entail; but 
* Inſt part 1, $ 25. if ſuch a limitation be by deed, it's a fec-fimple &, 

'g1 H. 6. 27. 5H. 8 Qnedeviſed all his lands to another, and the heirs of his body be- 

27PL.Com.414 ontten 3 and after in the ſame will deviſed, that if the deviſeedic, the 
{aid lands ſhould remain to another in Fee : the Court held, that the 

! He 14 Eliz Anderſ. deyiſee hath an eſtate tail by the firſt words 1, 

'Tep. Cal, 8,, 88, The father tenant for life of certain lands, the remainder in Fee to 
the ſon, the ſon deviſed the ſame in theſe words; viz. I deviſe to D. my 
wife the lands which I have or may have in reverſion, after the death 

4 of my father, paying therefore yearly during her life to the right heirs 
of my father 40 s. and died, his father living : per Curiam, no eſtate 
paſſed by this deviſe but for term of the life of the wife, and that ſhe 
ſhould not pay the 40s. untill the reverſion did fall after the death of 

"Dy. 371» the father, for the father had not right heirs during his life ®, 

R. D. fciſed in Fee of a houſe, and poſſefſed of goods, made his 
will in theſe words; yize The xeft of my goods, lands, and movables 

whatſoever, 


£ 
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whatſoever, after my debts, legacies and funerals paid, I give to my 
3 children, J.T. and M. <cqually to be divided amongſt them: It was 
adjudged,that they have an eſtate onely for life in the houlſe,and are te- 
nants in common, and not joyntenants ®, 

W. C. by his will deviſed a meſſuage in theſe words, viz. I give to ©; *: Pracon verk. 
A. L. wy Cofin the fee-fimple of my houle,and after her deceaſe to W, _ - _ _ 
her ſon : A. L. had an eſtate for lite, and her fon a fee-fimple in re- ron 
mainder 3 and fo it wasadjudged 9. ® P. 17 Eliz. Baker 

If one deviſech his lands in this manner, viz. I give my land in D. _ _—_ cron 
to A, B.tothe intent that with the profits thereof he ſhall bring up my PE IOR 
child or my children, or to the intent that with the profits thereof he 
ſhall pay yearly 10 1. or that out of the profits thereof he ſhall pay to 
J. M. 10 1. by theſe deviſes A. B. hath onely an eſtate for life, albeit the 
payments to be made be greater then the rents of the land ; otherwiſe 
it is in caſe the ſum of mony is to be paid preſently, and not appointed 
to be paid out of the profits of the land, in which caſc A. B, ſhould have 
a fee-fimple P, P Coke lib. 6. fo.16, 

A. ſciſed of divers landsin A. B.and C. thelands in C. being in him Colliers cal. lib.3. fo, 
by mortgage forfeited, deviſed the lands in A. and B. unto ſeveral per- p35" ——_—_— 
ſons, and then adds this clauſe in his will 3 All the reſt of the goods, pi, 38. Rock tie, 
chatells, leaſes, eſtates, mortgages, whereof he was poſlefled, he de- Teſtament , pl. 18. 
viſed to his wife after his debts and legacies paid, made his wite Exe- 32, 33 _ Wellock, 
cutrix,and died : adjudged that in the mortgaged lands onely an eſtate ME ITIED. 
for life paſſed to the wife, and not a Fee 4. 4T. Io Car. B. R. 

One deviſeth his lands to his 2 ſons and the heirs of their bodies, ar pe —_— 
and that the Executors ſhall have them untill they come to their ſe- _ nn. : 
veral ages of 21 3 the one attains to the age of 21: the queſtion was, 
whether he might enter. It was faid, they were joyntenants, and 
their Executors ſhould hold them till they both came of the age of 
21 years, But it was holden otherwiſe by the Court, for the words 

untill they come to their ſeverall ages ] ſhall be conſtrued, reddendo 
uguls fingulis, that when cither of them come to the age of 21 years, 
he ſhould then have his part and poſſeſhon *. "M.8 Jac. in B, R. 

R. deviſeth his land to his brother 7ohn, and if he die having no 4ylvr and Chep- caſe. 
ſon,. the land ſhould remain to William for his life, and if he die with- <#99k part 2.t0.259. 
out ifſue, having no ſon, it ſhall remain to the right heirs of the deviſor: 

_ his brother had an eftate tail to his iſſue males 3 but William had 
ut an eſtate for life, or to his heirs females, becauſe having no ſon is 
merely contingent 2. *M. 42 & 43 Elz. 

M. ſ(ciſed of lands in Fee deviſeth them to R. his daughter for life, gy eng 
and if ſhe marry after my death, and have iſſue of her body lawfully $82. n. 939. p: 
begotten, then I will that her heir after my daughter's death ſhall have 
the land, and to the heirs of their bodies begotten, the remainder 
in Feeto a ſiranger. It was adjudged that R. had not an eſtate in 
tail, but onely for life, the inheritance in her heir by purchaſe re- 
ſting in abcyance all her life, and ſettling in the inttant of her * H- 35 Elz.ror.457. 
death Þ Clerhe verl. Day. 

. Moors rep. fol. $53» 


® T.35 Eliz.r0*,403; 


, 803, 
Q Deviſe by 


- —_— — Or —_ 


. -» 
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Deviſe of a rent with a clauſe of diſtreſs is a good Rent charge but 


eT. 40 El'z.ror.245. otherwiſe in a grant ©. 
Kingſwell verl. Caw- 
drey. Moors rep, fo. 


_ Deviſes of Lands with Limitations and upon Condition. What 
Condition in a Deviſe ſhall be good, what not : what word; 
ſhall make a Condition, what nots and what Eſtate ſhall paſs 
to the Deviſee by implication. 


Seiſed of lands in Fee, and having 4 ſons and one daughter, de- 
+ viſeth by his will in writing 20 1. to every one of his younger 
ſons and to his daughter, to be paid by his eldeſt fon at their age of 
21 years and if theeldeſt doth not pay, he deviſeth the lands, which 
he had before deviſed to the eldeſt ſon and his heirs,to his younger ſons 
and his daughter and to their heirs. In this caſe ſeverall points did 
ariſe. 1, If the eldeſt ſon takes by diſcent or deviſe; adjudged that 
he takes by diſcent 3 and that the breach of the payment is a condition 
precedent to the deviſe of the land to the younger ſons and daughter, 
and no condition or limitation to the eſtate of the eldeft ſon. 2, If 
the breach of payment with any of them giveth the lands to the ſons 
and daughter , or ſolely to him , her, or them, to whom it's not 
paid : reſolved, to them all z and though 3 of them have received 
their portions, yet for not payment to the 4*h, the eldeft fon ſhall loſe 
theland, and all the 4 ſhall have it as joyntenants. 3, It was like- 
wiſe adjudged, that the entry of one in his own name, and in the 
* H. 41 liz; rot. name of the other,upon the new title to be inveſted, was good, becauſe 
1060, MHainſworth JOyntenants 3. 
verſ. Prettie, Moors Deviſe of land upon truſt and confidence to doe ſuch an a& doth 
© 4 _—_ — not make a condition ®. 
þ-ut or” —_—_ A Copyholder of lands in Borough-Engliſh, having 3 ſons and one 
ward, Noors rep. fo, daughter, deviſed his lands to his eldeſt fon, paying to his daughter 
$94+ N. 806, and every one of his other ſons 5 1. within.2 years, and ſurrendred to 
the uſe of his willz the eldeſt ſon was admitted, and did not pay-the 
51. within 2 years: in this caſe it was adjudged, that though the 
word ( paying ) in 'a will maketh a condition, yet it ſhall be con- 
ſtrued to be a limitation 3 for if it ſhould be a condition,the ſame ſhould 
deſcend to the eldeſt ſon, and then it ſhould be at his pleaſure whether 
the daughter or brothers fhould be paid or not : therefore the law 
will conſtrue it to be a limitation, of which the youngeſt ſon ſhall take 
e 33 Eliz. B,R. Wel- advantage®©, . 
lockand Hamindscal, A man deviſed land to his wife, upon condition, that ſhe ſhould 
C.lib.6, Colhers calc. þringup his eldeſt ſon at School, and in vertue-learning, and that af- 
ter the death of his wife, the land ſhould remain to the 2. ſon in fee, 
and dicd z the wife entred, and did not educate, &c. the eldeſt ſon at 
his full age entred for the condition broken. Adjudged, . 1. that a'con- 
dition might be annexed to a will by the Stat. 32 H. 8. of Wills, which 
giveth liberty to a man to deviſe for the advancement of his wife, &c. 
2. that 
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2, that a particular eſtate may be upon condition, though the re- 
mainder be without condition : 3. he in the remainder ſhould not take 


advantage of the condition, but the heir, becauſe he is prejudiced in . 


the inheritance by the deviſe 9. 
A. deviſed land to B. reddendo & folvends 20 5s. to C. yearly, and 


died; the 20 s. is not paid; adjudged that the heir of A. may enter for 


breach of the condition *, 

A man deviſeth land to B. his eldeſt daughter and her heirs, 
that ſhe may pay to C, her younger filter ycarly z3ol. and dies with- 
out other iſſue z B.doth not pay the 3o 1. C. enters. Ez per Curiam 
her entry was congeable, becauſe that ( ſpe may pay ) maketh a con- 
dition. 2. C, for the condition broken may enter into one moicty, 
but for the other moiety the condition is diſpenſed with per aft en 
ley, ſcil. the deſcent to B, and for that the condition ſhall be appor- 
tioned 8, 


H. 3 Mar. Warrens 
cal. Dy. fo. 127, 


*P. 37 Eliz. C.3.cor, 
27 FOX Verſes 


8 T.zo Eliz,rot,g648, 
Crickmer verſ, I at. 


Fr, B, (ciſed of a houſe in Fee, 4 Eliz, deviſeth it to Agnes his wifefor rerſn, 


life, and after to the heirs of his body begotten, and after to Tho. B. 
his brother in Fee 3 Proviſo, that if the ſaid Agnes ſhall clearly de- 
part out of London, and inhabit in M. in Sxffol/k, then ſhe ſhall have 
101. yearly paid her out of the ſaid houſe : F. B. dieth without iſſue; 
Tho, B. dieth, R. B. being his next heir: 15 Eliz. Agnes totally de- 
parted out of London , and inhabited in M. in the aid County 
of S. R. releaſes to Agnes. It was adjudged that this Proviſo 
doth determine the eſtate of Agnes before entry, infomuch as ſhe 
is but tenant at ſufferance, and the releaſe of R. to her mnibil 
operatur : for though there be no words, that her eſtate ſhall 
ceaſe or be void; yet they are implied by the will, in theſe 
words, ſcilicet , that then ſhe ſhall have ſuch a rent out of the 
houſe, which cannot be without a determination of the eſtate *. 


"M. 31 Eliz. ror.g4, 


A. maketh a leaſe to B. of certain land, upon condition that Allen verl. Hill, 


he ſhould not alien to any but to his children 3 the leflee deviſeth 
part of the land to A. after the death of his wite : adjudged that 
the wife ſhould take nothing, but it ſhould goe to the Executors 3 
and the death of the wife is a demonſtration when the children ſhould 
take i, 

T. being ſciſed of ſeveral parcels of land in Fee, deviſeth one 
parcell of it to his eldeſt ſon in tail, and another parcel to his youn- 
ger (on in tail 3 Proviſo ſemper, that if any of his children alien or 
demiſe any of his lands to them deviſed before they come to the 
age of 30 years, then the next brother ſhall enter : the eldet 
brother entred into his part, and demiſed that for years before his 
age of 30 years z whereupon the younger brother entred by force 
of the limitation in the will 3 and after the younger brother, betore 
he came to the age of 3o years, demiſed the land for years, into 
which he had. entred ; whereupon the eldeſt brother entred, Ad- 
judged, 1. that this is a limitation, and the cltate ſhall be to them 
till they alien; and upon the alignation it ſhall goe to the other : 


2, when one brother had centred into the land by force of the li- 
| Q 2 mitation, 


| T, 2 Jac. rot.710. 
Horton verſ, Hortons 
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mitation , that land is diſcharged of the limitation in the will for 
® 8.35 Eliz.ror.g04. eyerk. * 
Spittle verf. Davyes, A man deviſethland to A.and his heirs,provided,that if he die with- 
in age, that then the land ſhall remain to B. and his heirs : adjudged a 
good deviſe to B. if A. dieth within age > but that is not by way of 
" M. 33:34 EliZ-B.R. remainder, but executory deviſe !, 
__ CO *& Armanhad ifſue a ſon and 2 daughters, and he deviſed his land 
""m- to his ſon and his heirs, and if he die without iſſue within three 
years, then his Executor ſhall ſell his land 3 the ſon dieth within three 
years without iſſue ; adjudged that the Executor may enter and ſell the 
= M. 41, 42 EliZ land ®, 
AMollineux caſe. T. A man had iſſue 3 ſons, Fobn, Thomas , and William, and devi- 
- _ __ — ſeth his lands in this manner; I deviſe my land to my ſon John at- 
+ Fulmerftons caſe. | «the death of my wife, to him and the heirs of his body lawfully 
begotten, in Fee-ſimple 3 and if he dic in the life of my wite, that then 
my ſon William be his heir; the deviſor dicth, Jobx had iflue and di- 
eth in thelife of the wife: adjudged, that the iflue ſhall have the land 
after the death of the wife, and not William; for it amounteth to a de- 
viſe to the wife for life, the remainder to Fob in tail, the reverfion 
to”illiamin Fee upon a contingency : for fo it appeareth his intent to 
be, and not to abridge the eſtate tail exprefly given to Fobn, by his 
death in the life-time of the wife, but onely to limit the remainder in 
*R.$g Car, BR, Feeupon this contingency ®, 
» &. ſeiſed of the Manor of Warner, and of the Manor of Char- 
call, deviſeth the Manor of W.. to ]. S. in Fee, and the Manor of 
C, he deviſeth to M. for life, and if M. dies,any then of my Cofin F. 
ſons living, then. F will my ſaid Manor of C. unto him that ſhall 
have my Manor of W. the teſtator dieth 3 ]. S. enters into the Ma-» 
nor, and conveys it to a ſtranger 3 M. dicth. The queſtion was, if ]. S. 
ſhall have the Manor of C. and adjudged that he ſhall not, becauſe he 
hath not the Manor of W. at: the time of the death of M. for the deviſe 
was, that the ſon of ]. S. which hath the Manor of W. ſhall have this 
Manor of C. for it's not ſufficient that he hath the Manor of W, at the 
time of the death of the deviſor, for there are two ( thens, ) there- 
fore he that ſhall have this Manor, ought to have 2 notes, 1. that 
he be the ſon of }. S. 2. that he hath the Manor of W. at the 
time when the deviſe of the reverſion of the Manor of C..is to take 
'*T, 36 Eliz. C.B. efeco, 
opt Peeree A. had 3 ſiſters living, one dicth, and hath ifſue a daughter, and 
deviſeth his land to all his ſiſters , between their heirs equally to be di- 
vided : adjudged that the daughter of the. filter which is dead ſhall 
FM 2Car. . R. in» take nothing, by this deviſe P, 
ker Taylor, & Poskins, H, M. was ſeiſed of land and a houſe called the white. Swan, made 
his will in writing , and deviſed all his Fee-fimple lands and tene- 
ments to H. M, his ſon and the heirs males of his body, and for de- 
fault of ſuch iſſue, to. his right heirsz and deviſcth his houſe or tene- 
ment wherein William Nicholls dwelleth , called the white Swan in 
Cld-ſtreet, to Heyry Gallant his daughter's fon for ever: it was found 


by 


U—— 
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by the Jury, that William Nicholls at the time of the will making 

and of the deviſor's death inhabited the alley of the faid houſe and 

three upper rooms therein, and that divers other perſons at the ſame 

time held the garden and other places in the faid houſe. Adjudged, 

1. that H. Gallant had an eſtate in Fee-fimple in the houſe, by reaſon 

of the words | forever; ] and not like Ludbams caf. 19 Eliz. Dy.357. 

2, Adjudged that the whole houſe paſſeth by this deviſe, becauſe 

the deviſe being, [ that houſe or tenement called the white Swan,] both 

of them do neceſſarily import the whole houſe : for the fign of the 

white Swan cannot be intended to refer to three rooms 3. and the 

words after, viz. [ wherein William Nicholls dwelleth ,] do not 

abridge or alter that deviſe 3 and the houſe being named by the 

particular name of the white Swan , although William Nicholls ne- 

ver inhabited therein, yet it paſſeth by the deviſe. Vid. lib. 4. fo. 48. 

Ognells caſe %, ' M. 4 Car. Chan 
2 Coparceners, and one deviſeth her property to a ſtranger, with- og Farmer. 

out other words: there the devifee had but an eſtate for life 3 for fo, 129, m_ 

the word | property ] doth fignifie but her part in the land *, ' 28 Eliz, Eraſmus 
B, deviſeth to Agnes his wite my houſe and all the lands to it be- Cookes caſe, 

longing, to ' diſpoſe of at her will and pleaſure, and to give it to 

which of my ſons ſhe will: adjudged that by the firſt words, viz. 

[7 give, &c. to diſpoſe at her will and pleaſure, | ſhe had but an cRate 

or life 3 and the other words, | and to give it to which of my ſons ſhe 

will, ] do adde an authority to diſpoſe of the reverſion to any of her ſons 

which ſhe pleaſe t. + P. 2 Car, B. R. Das 
A man was ſciſcd of a farm called by the name of Heſelands in niet verſ. Upley. 

Cuckfield, and of other lands in Cleyton therewith occupied 3 and be- 

ing fo (ciſed made his will in this manner 3 As concerning the diſpo- 

ſition of all my lands and rents, &c, he deviſcth all thoſe his lands 

and tenements lying in the patiſh of Cuckfield called Heſelaxds to his 

wife for life, and after her deceaſe that it ſhall remain to Fob 

his ſon and his heirsz and after divers clauſes, he wills, that if obs 

dicth without iffue, Heſelands ſhall remain to his three daughters in 

Fee, Adjudged that onely ſo much of the lands as arg in the pa- 

riſh of Cxckfield ſhall goe to the daughters, but none lands in 


Cleyton *, © 8. 1 Jac. B. R 
Tutteſham verſ. Ro» 
berts, Crook. part 2, fol. 21, Dyer fol. 264. T. 41 Lliz. B. R. Wodden ver, Osborn, Crook part 3. 694+ 


A, deviſeth the fee-fimple of his bigger houſe in Soper-lane to his 

Cofin Alice Ludbam, and: after her deceaſe to W. L. her ſon, wha 

was her heir apparent, and dicth: adjudged that Atice hath an 

eſtate for life, the remainder to William for his lite, the tee-limple 

tA ”, | * Dy. fo, 357% 
A. by his will in writing reciteth, that whereas he had joyned his 

fon Matthew purchaſer with him in part of his land in T, the re- 

fdue of his lands in T. hc giveth to his 2 ſons Henry. and Michael, 

upon condition, thatif they (ell the ſaid Iands to any but to Matthem 


Q 3 his, 
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his ſon, then Matthew to enter, and to hold it as of his giftz and adds 
this clauſe, Trem, all the houſes and lands which T have given between 
my ſons is to this purpoſe, that they all ſhall bear part and part like 
going, out of all my ſaid houſes and lands towards the payment of my 
wife 4 |. a year during her life, which I am bound to pay 3 and which 
of my ſons refuſe to. bear their part, I will that he or they ſhall enjoy no 
part of my bequeſt given unto them, but it ſhall goe to the relt of my 
well-willing ſons. Adjudged, that Henry and Michael had an eſtate 
for life onely, and no eſtate in Fee becauſe the 401. per annum is to 
be paid out of the land and houſes 3 and not like to Collyers cale, lib.6, 
fo. 16, Boraſtons caſ. lib. 3.fo. 4 E.6.Broke Eftates 78. 26 H.8. Broke Te- 
nements-pl. 18, 2. Adjudged, that although he doth recite that he and 
Matthew were joynt purchaſers; yet an eſtate for life onely paſſeth, for no 
intent appeareth that a Feeſhould paſs,and it doth not appear by the will 
of what eſtate he was joynt purchaſer, and it may be it was but tor lite; 
and the reciting that he was joynt purchaſer,was not to ſhew what eſtate 
ſhould paſs by the will, but onely what land was to paſs, and in what 
, pariſh. '3.The condition that he ſhould not alien to any but to Matthew, 
- M. COIN is a condition void in law *. +. / 
© on ny B. hath ifſue 3 ſons, Fobn,William,and Rithard,and being (ciſcd of di- 

vers lands lying in A.B.C, deviſeth all his lands to Fob# his ſon and his 
heirs, and if he dieth without ifſue, he deviſeth his lands in A. co Wl. 
and his heirs in Fee 3 Item, I deviſe my land in B. to Richard in Fee. 
Whetherithis was a good deviſe to R. after the deceaſe of Fobx without 
ifſue, or an immediate deviſe to R. and a countermand of the will to 
Fohn quoad thoſe lands, was the queftion ; and adjudged that it was 
a limitation by way of remainder to KR, and no countermand 3 for the 
words | Item, I deviſe, &c. | ſhall be conſtrued, that if Fohn dieth 
without iſſue, that then the land ſhall remain as the deviſe is to Will. 
and the firſt deviſe to Fohn, as a deviſe to him and the heirs of his body, 
x T, 8]ac. rot. 1880, and noFee*X, 


tw = 4 m_ A. deviſeth part of his land to B. another part to C. and another part 


299, to D. and if any of them die without ifſue, the ſurvivor ſhall have all 
his land ſo he adjudged that the ſurvivor ſhall have the part but 


for life, a words | all bis land | ſhall not be confirued to goe to 
y H. 36 Eliz, Deti- the eſtate land, but to the land it ſelf y, 

_ verſ. Eraſmus A, being ſeifed of Gavel-kind land, deviſed his lands to husband and 
coke. wife, the remainder proximo heredi maſeulo de eorum corporibu legitime 
procreato in perpetuum : the cldeſt ſon taketh onely an eſtate for lite, Dy. 
133-b. But by Popham, if | proximo ] were omitted, it would bean 

* P. 16 Eliz, Hum- eltate tail. Vid. Dy. fo. 337. P.16 Eliz, Humfryſons caſe *. 
fryſons caf. Dy. fo. Aman had iflue 3 ſons, Fobn, Edw, and William, and had lands in 
397 135+ 3 towns, ſcilicet, A. B, C. by his will he deviſeth his lands in A. 
to Fobx his eldeſt ſon, and the lands in B, to Edw. his ſon, and the 
lands in C. to William his ſon 3 and if any of them die , the other 
ſurviving ſhall be his heirz John dicth having iflue : if the lands in 
A. ſhall goe to the 2 brothers, or to the Ifſue of Fohn, was the 
___ queſtion. Reſolved, becauſe nothing but the free-hold pelo 
obn, 


— 
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obn, the reverſion deſcending to him, his eſtate was merged , and 

therefore could not revive, and veſt the remainder in Edward and 

William 3, *P. 17 Jac. rot. 155; 
]. G. ſciſed of lands in Fee deviſed them to his wife for life, the #994 verſ. Ingerſole, 

remainder to A. and his heirs, upon condition, that after the death of Croke Part 2. 260. 

his wife, he grant arent charge to B. and his heirs and if A. dieth 

without heirs of his body, that then the ſaid lands ſhall remain to 

B. intail; the wife dieth, A. granteth the rent accordingly, B. grants 

the rent over; A. dieth without heirs of his body, and the ſecond 

grantee diſtrains for the rent arrier. Adjudged, that B. the grantee 

of the rent was in by the deviſor, and not by the tenant in tail 3 

and therefore the rent in Fee may continue, though the en- 

tail be ſpent ; and the deviſor had power to charge the land as 

he pleaſed Þ. | OM. 15 Jac. B. R, 
A man deviſeth land to A. habendum to him and the heirs of his bo- Gouldwells caf. Pop- 

dy, to the uſe of him and his heirs : adjudged that it is an eſtate tail, 2** "&P- 10.131. 

and the words, | to the ſe of bim aud bi beirs } are but declaratory, 

and it's all one as if he had (aid to his heirs aforeſaid <, © T, 14 Jac, Cooper 
A man deviſeth land to the eldeſt fon and his heirs for his part; V+ # "> 

Item , he doth deviſe to his ſecond ſon ſuch land for his part , P** © 40% 

without limiting any eſtate : yet it ſhall be a fee in the ſecond 

ſon, for that he had reference to the part of the eldeſt ſon 4, « P.14 Jac.Goffe verl, 
A man ſeiſed of tenements in London deviſeth the ſame to two, #499. 

upon. condition, . that they ſhould pay to his wife 101, per annum 

ifluing out of the (aid -tenements at 2 feaftsz and if the rent be behind 

by the ſpace of 4o days being demanded, that it ſhould be lawtfull for 

the wife to diſtrain : per Cxriam, it's a good condition and that if 

the rent be behind, yet the wife cannot dilirain before a demand of the 

rent : but the heir of the husband might enter for the condition broken, 

though the wife did not demand the rent *. * H. 18 Eliz, Dy. fo. 
A. deviſeth his lands to his eldeſt ſon and his heirs, upon conditi- 348. 

on that he ſhould pay 20 1. apiece to his 2 daughters, at their ages 

of 21. It's a limitation, and no condition. But it the deviſe had 

been to his ſecond ſon npon-condition that he ſhould pay 201. apiece to 

his two daughters, z# ſupra 3 adjudged that it's a condition, and 

no limitation. 2. The daughters could not enter for condition broien 

without demand , and notice given that they are of the age of 21. 

3- None could enter without their expreſs order and direQion *, f H. 45 Eliz. ror. 
A. ſeiſed of certain lands in Fee, having iſſue three ſons, viz. Wilam 817.Curties verſ.Wol- 

his eldeſt by one Venter, and Fr, and Fobn by another Venter, devi- _— Croke part 

{eth theſe lands to his wife for life, and after. to his 2 ſons Fr. and ** wade 

John, that they ſhould pay to his cldeft ſon William and his heirs an- 

nually 31. and if either of them or their heirs do (ell the fame, then 

the gift ſhall and as void, and ſo to return to hjs heirs again. Ad- 

judged, that they have a Fee by the words [ if they or their heirs ſell, ] x p, 41 Eliz. C. B, 

and by reafon of the 3 1. to be paid annually : and ſo the condition,that ror. 1043. Shailand 

they ſhould not (ell, is repugnant to an -eftate in Fee, and by conſe- verſ. Baher.Crok.part 

quence yoids, *' 3-19. 745- 

A man 
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A man ſeiſed of Land in Fee deviſeth the ſame to my ſon Fraxcis af- 
ter the death ofmy wife, and if my daughters fortune to overlive their 
mother and Fr. and his heirs, then I deviſe the land to them for their 
lives, and after their deceaſe to B. and C. my 2 nephews, and that 
they and their ſucceſſors ſhall pay 7 1. yearly, to ſuch a Company in 
London as I intend for ever. Reſolved that Francis hath an eliate tail 
by reaſon of the limitation over, viz. | if bis ſiſters ſurvive him and his 
beirs :) for heirs in this place is intended heirs of his body for the 
limitation being to his ſiſters, it's neceſſary to be intended, that if he 
ſhould die without ifſue of his body 53 for they are his heirs collateral, 
And therefore if a man hath 2 ſons, and deviſe land to his younger ſon, 
and if he die without heir, then it to remain to his eldeſt fon and 
his heirs 3 this is an eſtate tail in the younger ſon, otherwiſe the re- 
mainder ſhould be void. 19 H. 8. fo. 9. Vid. Dy. 333. Chapmans ca. 
Coke lib. 6. fo. 16. Wilds cal. 2. The nephews have a Fee, by reaſon 
they have paid a conſideration for it,viz. an annual ſum, and the words 
{ if they or their ſucceſſours deny the payment Þ ſhew the intent it ſhould 
goe to the heirs. 4 E. 6. Brook tit. eſtate, pl.78, 3. It was adjudged, that 
it was no contingent limitation to the nephews, by reaſon of the words 
: F [and if my daughters, &c. overlive their mother, &c, then they to have it,} 
wi Leger but expreſs, when it was tocommence Þ, 

Crook part 2.f0.415, Sir Kichard Fulmerfton deviſed to Sir Edward Chaſe and Fr, his wife, 
daughter and heir of Sir R. F, certain lands in E.to them and the heirs 
of Sir E, C. upon condition they ſhould afſure lands in ſuch places to 
his Executors and their heirs to perform his will; and if he failed, 
then he deviſed the ſaid lands in E. to his Executors and their heirs. It 
was adjudged to be a good limitation, and no condition; for if it 
ſhould be a condition, it ſhould be deftroyed by the deſcent to the 
heir 3 but it is a limitation, and as an executory deviſe to his Executors, 
who for non-performance of the ſaid as entered and ſold, and adjud- 

iT. 38 Eliz.rot.867. geq poodi, 


eras yn ——_ A. deviſeth land to B. and his heir: it's a fee-fimple, for this word 
2, fo. $92. [ heir ] is omen collervum &, 
* 35 Eliz. rot. 459, C, being ſciſed of land made his will, and thereby he did give to 
ye pri: his 2 ſons 20 acres of land, and if they or any of them do ſel], that 
verl. Whyting. 39 AN, then the gift to ſtand void, and fo it ſhall return again to the ſole 
l, 20, heir 3 and by another clauſe he deviſeth to ]. S. and his heirs a rent of 
ip 201. per annum out of the ſame land : per Curiam the 2 ſons have an 
« 4o Eliz.C,B.rot. k mae | 
1403. Shayland ver. eſtate in Fee mp e*. ; | 
Baker, A man deviſeth land to husband and wife , and after their de- 
ceaſe to their children 3 they have a ſon and a daughter at the time; 
this deviſe paſſeth but an «ſtate to husband and wite for life, 
the remainder to the 2 children for life. But if they have nct 
any children at the time of the deviſe, then an eſtate tail doth 
® C, lib. 6. Wilds paſs ®, 
Gn TT, $1 A man deviſeth a houſe to his wife, and that ſhe ſhall have 
ley. the occupation of- Black-acre at Mich, next enſuing, paying 40 s. to 
Nieb, his ſon 3 and after deyiſcth all his lands, tenements _ here- 
itaments 
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ditaments (excepting the land before ſpecified,and given to his wife, 

to Nich. his ſon in tail, which was in May : adjudged that by the 

exception of the land before given and ſpecitied, nothing of that ſhall 

paſs to Nich. although the eltate to the wife had been bur for one day 3 

byt otherwiſe, if it had been, | except the eftate before ſpecified and gi- 

ven, | for then the reverſion would have paſſed ro Nich. And by 

Popbam, if the deviſor had lived after Michaelmas, yet the ſon Nich, 

ſhall not have it, becauſe the intent appears to the contrary ®, "T. 1 Jac, ror, 282, 
A. deviſeth land to B. and to his eldeſt iſſue male: onely an cſtate B- R- Stockwood verl, 

for life paſſeth ; but if the word | eldeft] had been omitted, it would = TO A. 

have been an eſtate tail 9. .T, 29 Eliz. Love. 
F. C. ſciſed of the Manor of S. made his will in writing, and de- lace verſ, Lovelace, 

viſed the Manor to his wife for the term of 3o years in theſe Crouk part 3.40.40, 

words viz. for and to theſe intents and purpoſes tollowing: viz. I 

will and my mind and intent is, that B. my wite ſhall ycarly con- 

tent and pay out of the ifſues and profits of the faid Manor to 

Sir ]. S. and others 301. and farther willed, that the other legacies 

given in his Will ſhould be paid by her, and therein deviſed divers 

Legacies 3 and farther willed, that his wife ſhould be bound to 

Sir ]. S. and others for the performance of his will. F. C. the de- 

viſor dies 3 the wife enters on the land, &c. takes the profits, and 

thereof paies legacies, but not to Sir ]. S. and others, &c, where- 

upon the heir enters as for breach of condition. It was held by 

the Juſtices, that it was no condition, but a declaration of the te- 

ſtator's intention 3 for to what purpoſe ſhould the wife be bound, if 

it were a condition ? But Judgment was not given in the caſe, tor the 

parties agreed P, . _ t7 am Hub. 
Leſſee upon condition, that he ſhould not aſſign his term du- Ce p, 3 

ring his life without the aſſent of the leſſor 3 he deviſeth it without caf, 126, 

the aſſent of the leſſor : per Curiam eſt forfeiture, becauſe the deviſce is 

in by thedeviſor: but otherwiſe, if he had it by affignment in law, as 


Exccutor 9. 4 31 H, 8. Dy. fo, 
45. H.36 Eliz. B, R, 


Calt & Tauntons ca\, 
Deviſes of Reverſions, Remainders, and of Rents, when good, Goldesd. to, 184, 
and when not, and to whom. 


Anderſ.rep. 


Seigniory, Rent,or the like, is deviſable as land is* : fo that a * Perk. 5. 538. Lice, 
man may deviſe arent de novo ifſuing out of land, or a rent iſſu- & 555, $35. Ly. fo, 
ing out of land that was in eſſe bctore. 253. F. N. B. 21, 
If rent be granted out of land deviſable by cuſtom, the rent may 
be deviſed within the cuſtom, for it is of the ſame nature with the , 
land Þ, 22 Al, 78. Perk, 
If one deviſeth a rent of any certain ſum out of his land to be 132. Bay tf 9 
paid quarterly, and ſay not how long the rent thall continue 3 onely ; 
an eſtate for life in the rent paſſeth <. * Irift. part 1, 147 
R. B. being ſciſed of lands granted a rent charge to R. S. his Execu- 
tors and aſfigns of 16 li. per annum during the lite of F. the witc of R.S. 
R. S, dicd inteſtate, and F. his wife was adminittratrix to him : ad- 
R judged, 
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© P, 44 Eliz.ror. 361. 
Salter ver. Boteloy, 
Croke part 3. fo.go1, 


N. $07, 


$92.0. 798, 


fM. 42 and 43 Fliz, 
rot. 333, Moores TCP. 
fol. 625, n. 858, 


- © M. 44and 45 Eliz. 
ror, 128, C.b, Croke 
part 2.f,194. Mcores 
rep. fol; 642, n. 880, 


k H. 1 Car, rot; 18, 
1876, Crok, part 1. 
fol.s8 


«$ . 
i9 H. 8. and 29 H.8, 
Dy. 33» 


Moores rep, fol. 664. 


* T. 4o Elizrot.245. 
B. R. Moores rep. fo. 


> 29 H,8, Dy, for 33, 


judged,that the adminiſtratrix was no ſpeciall occupant of this rent, but 
the rent was determined by the death of the grantee, and F. is not an 
aſſignee by her taking of adminiſtration 3 for none can make title to the 
rent, to have it againſt the ter-tenant, unleſſe he be party tothe deed, 
or conveys a ſufficient title underit: yet the grantee might haye 
granted or affigned it in his life. Tf the grant had been to the grantee 
and his heirs, the heir ſhould be a ſpeciall occupant, as 8 Eliz. Dyer. 
And Popham, Dy. fol. 253. ſaid, if a rent be granted pwr auter vie, with 
the remainder over, and the grantee dies, this remainder ſhall commence 
preſently , becauſe the rent for life determined by the death of the 
grantee, 

A rent was deviſed to B. with a clauſe of diſtrefſe, to be paid at the 
two moſt uſual] feaſts : adjudged a good rent charge z but otherwiſe if 
it had been by deed F. 

Rent is granted to B. and his heirs during the life of C, the queſtion 
was whether this rent is deviſable by the Stat. 32 and 34. By Gaudy 
and Fenner it may, though the eſtate be but a frank-tenement deſcen- 
dable. Popham , e contra. But all agreed, that no generall occupant 
can be of this rent : and if it were deviſable by cuſtome, that the deviſe 
would prevent the occupancy f. 

A man ſeiſed of land and ſeveral houſes let them to ſeveral perſons by 


© ſeveral leaſes for years,rendring (everal rents, amounting is #oto to 10 li, 


per annum } and afterwards made his will in this manner : As concer- 
ning the diſpoſition of all my lands and tenements, I bequeath the rents 
of D. to my wife for life, the remainder over in tail. The queſtion. 
was, whether by this deviſe the reverfions did paſſe with the rents of 
thoſe lands, For it was alledged, that the rent divided from the re- 
verſion is not deviſable within the Stat. for he had no inheritance 
therein. 26 H.$.5. Dy. 140, But it was adjudged, that the land it 
ſelf ſhould paſſe by this deviſe : for it appeareth that his intent was to 
make a deviſe of all his lands and tenements, and that he intended to 
paſſe ſuch an eſtate as ſhould have continuance for a longer time then 
the leaſes ſhould endure; and ſome men name their land by their 
rents E, 

A. ſeiſed of land deviſed it to his brother and his heirs, and for de- 
fault of ſuch heirs to B. his ſiſter and her heirs, Per Richardſon, Hutton, 
& Harvey, it is aFee-{1mple, and ſo the remainder void to B., But Tel- 
verton and Croke were of opinion, that it was an entail; and the re- 
mainder good to B, and his heirs, But it was agreed by all, that if 
the remainder had been limited to a ſtranger, the firſt eltate. had been a 
Fee, and the remainder void. 

By the cuſtome of London a man may deviſe his purchaſed lands in 
mortmain : A'mandevifeth the purchated lands to the Prior and Con- 
vent de $2, Barth, &c. ita quod reddant to the Dean and: Chapter of P. 
10 li. per annum, and it they fail, their eſtate ſhall ceaſe, and ſhall re» 
main tothe. Dean, Per Fitzh. & Baldwin the remainder is void, for a 
xemainder cannot be limited after an cliate in Fee: and the Dean and 
Chapter ſhall not take. ad vantage ofthe condition, but the heir vo 
| ERce 


% 
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Leſſee for 40 years of divers lands deviſeth his term to his eldefi 
daughter and her iſſues, the remainder to the youngelt daughter, &c. 
the eldeſt daughter took husband and died without ifſue 3 her husband 
ſold the term ; per Curiam the ſale is good, and that the younger 
daughter had no remedy for it 3 becauſe the remainder was void, it be- 
ing ofa term *, 

" Alcaſe was made for 41 years to W. C. if he ſhould (olong live, and 
if he ſhould die within the (aid term, that then E. his wifc ſhould have 
it for the refidue of the (aid years: per Curiam, the limitation to E., is 
void, for that the term ended by the death of W. C. and then there 
was no reſidue to remain to the wite 1, : ' 9 Eliz. Dy. fo. 253, 

A. having divers daughters and ſons granteth divers rents or annuj. *!- Com. fol, 1g0. 
ties unto them, maketh his will, and deviſeth his land to his eldeſt ſon, 
paying the ſeveral annuities and legacies to every one of his children 
and if his heir doth not pay them,then his Exccutors to have the land,&c, 

Adjudged, although it is (aid | heir | in the fingular number, yet the 
heir of the heir ought to pay it : tor | heir] is xomen colleivum ®, NE 
Leſſee for 30 years of a parcell of Jand lets it for 28 years rendring g, my _ 
- , : 4 \er(, 
34 li. rent per axnum, and after deviſcth 28 li. parcell of that rent to his Mollineuz. Crok.par, 
three ſons ſeverally, to every of them a third part the one of them 2+fol.145. 
brings his aRion of debt for his part of the rent: and adjudged that 
the Action will not liez and that the rent was apportionable, and that 
the tenant is chargeable without attorament, by the deviſe, to every one 
of the deviſees for his part by aQtion of debt z otherwiſe he is without 
remedy, for no diſtreſs lieth *. * T; 40 Eli. Ard; 

A man pofſcſſed of a leaſe for 20 years of certain lands deviſcth it to verſ. Wathin. Crok. 
his wife (whom he maketh Executrix) for 6 years, and after the 6 on 3» 637. 61. 
years to Fobn his ſon, who was beyond ſea, and ifhedoth not return , %15* "Pe (vls 549- 
within the 6 years,then to Wu. his ſon till Fob return ; the wife enters, : 
and claims virtute legationis ; William within the 6 years maketh his 
Executor, and dieth 3 the 6 years expire, and John doth not return : 
adjudged that the Executor of Willkam ſhall have the term?. And ite x, 1, Jac. rot. 615, 
is not a poſſibility, but the intereſt of the term after the 6 years expi- B. R. Sheriff verſus 
red- Andthough it ſhould be accounted to be a polibility in the teſta- #rotham. Crok. part 
tor, yet foraſmuch as it is ſuch a polibility, that the term might have ©: fol. 50g. 
veſted in him, if he had lived untill after the 6 years expired, the wite 
by her entry having agreed to that legacy; the reſidue of the term might 
have veſted in him without any other ceremony : therefore it might 
well go to his Executrix 3 and a term certain being limited toone, and 


after that ic ſhall go to another, is not a contingent eſtate, but an inte- 
reſt, Vid. lib. 3. fol. 16. Boraftons Caſe, Pl. Com. fol. 519. Weldens Lib. 3. fo', 16, Bora 
tans caf. PI, Com fo- 


Caſe. lib. 10. fol. 51. Lampets Caſe. ERS 
A man having two ſons and a daughter, deviſcth his land to his wite *) at. L—_—_ 
for 10 years, the remainder tothe youngelt (on and his heirs, and if caſe, 
either of the two ſons die without iſſue, &c. the remainder to the 
daughter and heir heirs 3 the younger ſon dieth in the lite time of the 
father, and after the father dicth ; per Curiam it is a good remainder 


to the-daughter, being by deviſe, though the particular eltate =- 
R 2 ut 


t 22 H.8. Dy, fo. 9. 


I 
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Butit ſeems the elder ſon ſhall firſt have an eſtate tail, by the intent of 
Þ Dy. 122, the deviſor P. ; : : 

A man deviſes his land to A. and B. and the heirs of cither of their 

two bodies, and for default of ſuch iſſue the remainder to the right 

heirs of the deviſor 3 after the deviſor's death one of the ſaid deviſces 

dieth without iſſue, the other deviſee hath iſſue and dieth : the iſſue 

ſhall have a moiety and no more 3 for it ſeemeth that this word | either ] 

a Dy. 326. maketh ſeverall eſtates 9. ] : 

If an eſtate be given to husband and wife and the heirs of their two 
bodies, the remainder to thejright heirs of the husband 3 he may deviſe 

1-25 Al. $2. Rolls A- that remainder to his wife *. 

bridg, cir, deviſe, F.. One deviſed his land to ]. S. from Michaelmas following for five 
years, the remainder to B. and his heirs; ]. S; died betore Mi- 
chaelmas, The queſtion was , whether this was a good remainder, 
becauſe it could not enure inſtantly by his death;. for it may. not 
begin untill the particular eſtate, which was not to begin till. af 
ter Michaelmss ;, and a-frec-hold cannot expe. But all the Court 
held, that it might-expeR3 for in caſe of a deviſe, the free-hold 
in the mean. time ſhall deſcend to the heir and veſt in him: there- 
fore it- was adjudged accordingly, and that. the remainder was 

M. :- g00d F. 

| v. SIS ; C. deviſeth his houſe in S. to A. his Cofin in- Fee-ſimple:, and 

| part 3. fol. 879, after her death to W. her ſon, which W. was heir apparent to A. it 

| was adjudged that A. is but tenant for life, the remainder to W. for 

*.19Eliz. Chukscaf, life, the remainder to A. in Fee *, 

Dy..fol. 357. / D.-makeshis will in this manner; I will and deviſe that A. and B. 
my-feoffees ſhall ſtand ſeiſed of my Jand to the uſe of. Fo. Calls during 
his life, with remainders over 3 and he had no feoffees : and adjudged 
a good deviſe to Fo. Calls, with the remainders over, by.reaſon of the 

"2 Car. Baffield verf, intention of the teſtator.”, 

Fyb:ro. Pophams rep. L. maketha feoffment to his own uſe, and after deviſeth, that- his 

fol, 488, feoffees ſhall be ſeiſed to the uſe of his daughter A. who in truth was a: 
baſtard : it is'a good deviſe of the lands by reaſon of the intention 3 
for by. no poſſhbility they can be ſeiſed to his uſe; and if he devi- 
ſeth that his teoffees ſhall make a gitt in tail, it is a good deviſe of the. 

* P, 15 Eliz. Lirgens land *. 

<8. Dy. fol. 323+ A.man having iſſue three ſons, A.B.C. deviſed his lands to B. his: 
ſecond fon and his heirs in perpetunm, paying to his brother C. 20 li. 
at his age of 21 years and if B. died without ifſue living A. then As 
his brother ſhould have. thoſe lands, to him, his heirs and affigns for. 
ever, paying the ſaid-ſum as. B, ſhould have paid. The queſtion was,. 
whether B. had an eſtate in Fee or in tail. It.was adjudged, that it- 
was not an eſiate tail in. B. but a Fee; for it js.deviſed to him and 
his heirs in perpezunm:, and alſo paying 20. li. and the clauſe (if 
be died without iſſue | is-.not abſolute , whenſoeyer he died with- 
out iſſue, but,it is with a contingency , if he died without iflue, 
living A. for. he might ſurvive A.. or have iſſue at the time of his 
death living. A..2, It was adjudged, it_was a good limitation of, 

the. 
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the fee to A.. by way of contingency, not by way of immediate re. 


mainder ”. y M, 18 Jac. B. R, 
! | Pell and Browns caf. 
Crook _ fol, $90. 19 H.6, 74. 12 EK, 3. 8. Cok: lib, 7, fol. 41. Berisfords caf. lib. 10. fol. $0, Lam» 


pets ca 


If land be deviſed to A. for life, the remainder to B. for life, the re- 
mainder to ]. S. in Fee in this caſe, if B. be a perſon incapable of a 
deviſe, then he in remainder in Fee ſhall take preſently after the firſt 
eſtate for life ended : and if the deviſe be.to a perſon for life who is un- 
capable totake, the remainder to ]. S. in Fee, then ſhall]. $, take pre- 
ſently 2, 2 Perk, S. 576. 557; 
R; K. was ſciſed in Fee of ameſuage, and of 2 acres of land-in C.N. 
and of 2 acres of land in R. and uſed and occupied the ſaid 2 acres of 
meadow being 4 miles diſtant from the ſaid houſe together with his 
lands-in C. N. made his will in writing, and deviſed his houſe cum 
omnibus & ſingulis pertinentiis adinde vel aliquo modo ſpeantibus Tho.K. 
filio ſo, & beredibus ſuis in i —_—_ & pro defetin heredum predid. 
Tho. K. to Anne Keene daughter of the (aid R. K. and to her heirs for 
ever 3 and for default of the heirs of the faid A. K. twnc predifium me- 
ſuagium cum pertinentis Jo. K, conſanguineo ſuo, & beredibus-ſuis in 
perpetuwm : here R. K. and T. K. died without iffue. The queſtion 
was, whether by the deviſe of R. K. an eſtate tail in the meſuage and 
lands paſſed to T. K, or a fee-fimple, and fo the deviſe to A. K. void. 
It was agreed, that if the remainder had been limited toa ſtranger, the 
firſt eſtate had been a fee-fimple, and the remainder void, as Dy. 19 H.8. 
and 29 H, $.33. fol. 333. becauſe no intent appears to make it an-eftate 
tail, but a fee-ſimple : but here where it is limited to the bxother and 
his heirs, and if he die without heir, to-his fiſter, who is his heir, to 
whom he intended it ſhould go, thoſe words ſhew what heirs he inten- 
ded, viz. heirs of his body, But Richardſon, Hutton and Harvey con- 
ceived it to be a fee-ſimple, and no entail, and the remainder to be 
void; But Telverton-and Croke held that it was an entailig T. K:. and 
the remainder to A. K. and her heirs in Fee. 2. By-the lee of R.K. of 
the meſuage cum pertinentize. the 2 acres of meadow did not pals, be- 
cauſe by the words cum pertinentiis land pafleth not, but onely ſuch 
things as may be properly pertaining : otherwiſe itis, if it had been cm 
terris pertinentibus, then that which was uſcd to it would have paſſed ?, *T. 22 Jac, & Hil, 
A. deviſeth land to his wife for life., the remainder to his three 1, ©ar. rot. 1876, 
ſons equally -to be. divided : this- land ſhall not be aſſets, becauſe &®" _— _ 
the eldeſt ſon is. in by purchace, and not by diſcent, and that 26nd 
far the. benefit of the ſurvivor. H. 29. Eliz. rot. 33. inter Bean & 
Eaton®, d fl, 29 Eliz. ror. 33, 
A man deviſeth his lands to his daughter and heir, being a feme co- inter Bean & Eaton, 
vert, and to the heirs of the body of the woman, the revertion over in 
Fee, and dieth 3 the husband refuſeth to take by the deviſe, he in rc- 
mainder cntreth; he ſhall retain the lands during the lives of the hul-:. gp, n..4: Sur t 
band and wife, but aftex their deceaſe the iſſue of the wite may enter Sear, de Valuve, 5 22, 
upon lum ©, S.3- 
R.3 Aman 
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A man ſeiſed of land 'in Fee hath iſſue two fons and a daughter, the 
father deviſeth the land to his wife for term of lite, the remainder pro. 
pinquioribus de ſanguine puerorum of the deyiſor 3 the daughter hath 
iſſue, and dieth: the iſſue of the daughter ſhall have this remaig- 
der; and although the ſons have iſſue after, yet their iflue ſhall not 

* Dy. Reading Sur I haye jt. | 

_—_— lunt.SeN.3. A man having two ſons anda daughter,who hath two daughters,de- 

_- viſeth his land toa (t r for life, the remainder to his ſecond ſon for 

life, the remainder in Fee to the next of bloud to his ſon : in this caſe, if 
the eldeſt ſon'die without iflue, the daughter and her daughters ſhall 

*Fitz,-tir,Deviſe, pl, have the land F, 

9. Perk. S. 5-8, A man ſeiſed of lands in Fee-fimple ſowed the ſame, and afterwards 
deviſed theland to]. D. It was adjudged that thedeviſce ſhould have 

*M. 20 Jac. C. B, the corn, and not the Executors of the deviſor #, 

Spencers ca. Winch And it was then ſaid, that it was adjudged 18 Eliz. in Alens caſe, 

rep. fol. $1, that where a man deviſed land ( which was ſown ) for life, the re- 
mainder in Fee, and the deviſe for life'died before ſeverance, he in the 
remainder ſhould have it. And it was ſaid by Winch Juſtice, that if a 
man deviſeth land, and afterwards ſows it, and after dies, 'that in that 
caſe it was adjudged, that the deviſee ſhould have the crop, and not 

'£ Tbidem, the Executor of the deviſor 8. 


$ V. Ofthedeviſe of Goods and Chattels. 


1. All manner of Goods and Chattels may be deviſed by Will, certain 
caſes excepted, | | 

2. The rule of the deviſe of Lands, comrary to the rale of diſpoſing of 
goods . 


Oncerning the ſecond kind of things deviſable by Teftament , 
namely,Goods and Chattels, this niay be delivered for a rule; 
That (1) allManger of goods and chattels may be bequeathed or devi- 


* L. cztera.f. de leg. ſed by Will or Teſtament ®, certain caſcs onely excepted Þ, 

a, $tam corporales, 

Inftir, de legar. & ibid. DD. Lindw. inc. ſtatutum de reſta. lib, 3. provincial.conflicut, Cant, Perkins tir, de- 
viſe, c. 8. fol. 99. ® De quibus 5 prox. 


Which rule is (2) clean contrary to the former of the deviſe of 

Lands, Tenements and Hereditaments; for they cannot be deviſed, 

ſaving where ſome cuſtome or ſtatute hath gained liberty of bequeathing 

< Ur ſupra ead. part, Or deviſing of the ſame ©: but here, in ſtead of the Negative rule, is (et 

SS 2, 34 4+ down the Affirmative 3 the exceptions of which rule are proſecuted in 
the next Paragraph. 

In the mean time, before we proceed any farther, it ſhall not be 

, FL. quod in rerum. amiſs to recite ſome few ampliations, ſhewing how the + ſaid Afﬀr- 

SY _ _ mative rule is extended. The firſt ampliation is, That not onely 

que res. ” that thing may be deviſed or bequeathed by the Teftafor which 

is truly extant, or hath an apparent being, at the time of the ma- 

king 
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king of the Will, or death of the Teſtator 3 but that thing alſo which 

is not in rerum nature whillt, the Teftator liveth, Therefore it is law- 

full forthe Teſtator, to bequeath the corn which ſhall be ſown or grow 

in ſuch a ſoil after his death, or the Lambs which ſhall come of his 

flock of ſheep the next year, depaſturing in ſuch a field, But if there 

ſhall be no ſuch corn growing in that» foil, nor any Lambs ariſing out 

of that flock , then the Legacy is deſtitute of effect, becauſe no ſuch 

thing is extant at all as was bequeathed, But if the Teſtator deviſe * L- Cum ita. $ (pe- 

a certain quantity of grain, or number of Lambs, as for the purpoſe, _ lega,n. Lc 

twenty quarters of Corn, or twenty Lambs, and doth will and deviſe, © e— 

that the ſame ſhall be paid out of the Corn which ſhall grow in ſuch a 

field, or ariſe of his ſheep depaſturing in ſuch. a ground : though - 

not ſo much, or no Corn at all there grow , or not any, or not ſo 

many Lambs there ariſe 3 yet neverthelefſe the Executor is com- 

pellable by Law to pay the whole Legacies entirely F : becauſe the 44.1,6fic.$ 1.de lep. 

mention of the ſoil, and of the flock, was rather by way of demon- 1.L:quid teſtamento, 

ſiration, then by way of condition 3 rather ſhewing how or by what i prin-ff.de leg. 1. & 

means the {aid Legacy might be paid , then whether it ſhould be yo oy wg 
. x x . . alianus Severus. $ 

paid at all yea or no. Which intention of the Teltator is colle- qe leg.3. & L. Lucius, 

Ged by this, that the quantity is not joyned to the ſubſtance of fi. de alim, leg. 

the Legacy , but to the payment thereof onely ; otherwiſe the 

Legacy were void, as hereafter more fully. is declared. How beit 

in contracts and grants among the living , it ſcemeth that the 

Laws of this Realm do not acknowledge any ſuch dittinQion , 

whether the quantity of the thing granted be joined to the (ub- 

fiance, or to the payment thereot, but that it is duc in both ca» 

ſes: ſo that if a man grant to A. B. an annuity' of ten pounds, 

to receive out of his coffers, though he have neither coffers, nor 

money in them , nevertheleſs his perſon ſhall be charged with the 

annuity 3 becauſe the grant it ſelf induceth a charge from the gran- 

tor. So likewiſe if a man grant an annuity of ten pounds out 

of his Land in Dale, although he have no Land in Dale, yet 

is not the grant thereof void , but his perſon ſhall be charged there- 

with ||. : [| Fulbeck 2.part.pa- 
The ſecond arpliation is, That albeit by deed of gift, made rallel.tir. deconditio- 

in the life-time of any perſon to another, of all his goods and Mibus. fol. 64. poſt 

chattels, debts or things in aQion do not paſs : yet if the Teltator *% & 41198, 

by his laſt Will and Teſtament- do give or bequeath to another 

any debt due unto him, or a thing in ation belonging unto him, 

the Legacy is good, and cffttuall in the Law *, and may be recove- * rftir,cir. de lega. $ 

red in this manner. That is to ſay, if the Teftator do make the. Tam aurem.|.czrera, 

Legatary Executor of that particular debt or thing in ation be- '* prin. - de lege. !. 

queathed , then- the Legatary as Executor thereof may commence ©® fimi!, 

ſuit in his own name, and recover the ſame to his own uſe, 

againſt him by whom it was due. But if the Teſiator do not make the 

Legatary-Executor of the debt, or thing in aGion bequeathed, then his 

xemedy lieth in the Eccleliafticall Court, where he may convent the Ex- 

ecutor,and compel him either to ſue for that debt in a Court competent, 


and 
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and upon therecovery and payment thereof, to pay it over to the Exe- 
cutor 3 or elſe to make a Letter of Atturney to the Legatary for the 
recovery of the debt, or thing in aion, bequeathed, in the name of 
* d.g Tam autem.In- the Exccutor, to the uſe of the Legatary *. Howbeit it the Teltator 
ſtir. de lega, himſelf, after the making of his Will, exa& the debt bequeathed , 
+4. $ Tam autem. then is the Legacy void f. Or if the husband make his Will of a debt, 
or other thing in a&ion, which he hath in right of his Wife, the Le- 
gacy is void : and ſo it is if he diſpoſe of any chattell reall, or leaſe 
ED which he holdeth in right of his Wife: for after the Husband's death, 
Jags endo they return to the Wite ||. 
Doc Den Cant The third ampliation is, That albeit the Teſtator have no ſuch thing 
Do. & Stud. cap.7- of his own as is bequeathed, yet nevertheleſs the Legacy is good in 
Law : therefore if the Teſtator do bequeath a Horſe or a yoke of Ox- 
en, the Legacy is: good in Law, though the Teltator have neither 
*L. legato generali- Horſe nor Oxe of his own #. But who ſhall make choice in this caſe 
ter. ff. de lega. 1-4C Of the thing ſo bequeathed, is a queſtion not to be negle&ed. And the 
Dos OS ſolution is this : That if the words of the deviſe be directed to the Le- 
gatary, as if the Teſtator ſhall thus ſay, I will that A. B. ſhall havea 
Horſe, the choice doth belong to the Legatary 3 but it the words be 
dire&ed to the Executor, as if the Teſtator ſhall thus fay, I will that 
my Executor give to 4. B, a Horſe, the election doth belong to the 
+ DD. in 4.l. legato. Executor f, Provided nevertheleſs, that to whomſoever the ele&ion 
Grafl, li. com.opinio- doth belong, whether to the Legatary or to the Executor, they muſt 
ms 6 996 not be unreaſonable in their ele&ion, but frame themſelves to the mea- 
br ns ons my ning of the Teſtator, ( as elſewere I have delivered ||: ) otherwiſe the 
|| Inf. part. 7.5 10.n. Legatary might make choice of the beſt Horſe, and the Executor of the 
5,8c,uſque ad finem. worſt in the Country, contrary to the meaning of the deceaſed. To 
this purpoſe it is well aid, though he were no Lawyer that ſaid it, 


Eft modus in rebus, ſunt certi denique fines, 
Dos ultra citraque nequit confiſtere reum. 


A fourth ampliation might be added out of the Civill Law, That it 
is lawful for the Teſtator to bequeath, not onely his own things or 
goods, bat alſo another man's, which the Heir muſt buy, or elſe pay 

* $non ſolum; In- the value thereof, if the Owner will not fell them F. But becauſe the 
— lega. 1. alie- Civill Law in this point is not onely contrary to the Laws Eccleſiaſti- 
=—_ c. com. d. le- c:11 of this Realm F, but alſo to the Laws temporall ||; in ftcad of an 
+ Cap. filius de te- aWPliation, I have placed it as a limitation or exception to this athrma- 


Na. ex. & ib, Covar. tive rule. 

In fin. Panor. in rep. : 

C. cum efles, eod. tit. n, 18, Bar. tract, de dif, inter Jus can, & civil. n, 86, | Plowden in caſ. inter Bransby 
K Grantham, Do. & Stud. lib, 2. cap. ult- prope finem. 
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$& VI. Divers kinds of Goods not deviſable by 
Will. 


3 1. Goods which 2 man hath Joyntly with another cannot be deviſed hy 
Will. 

2. What if the other Joynt-texant be made Executor? whether # the be- 
queſt good ? 

3. Goods which a man hath as Adminiſtrator cannot be given by Will, 

4. Every Adminiſtrator accountable to the Ordinary, 

5. Difference betwixt the Executor of an Executor, and the Executoy 
of an Adminiſtrator. 

6. Goods of the Realm, that is to ſay,of the ancient Crown and Jewel:, 


>> 23 


% cannot be given by Will, | 

: 7. Goods belonging to a Church or Hoſpitall cannot be deviſed. 

% 8, Goods belonging to a City, Borough , or Comminalty, cannot be de- 
viſed, 


9. Church-goods cannot be deviſed. 
10. Things which deſcend to the Heir , and not to the Executor, ar? 
net deviſable by will, 
11. Whether the corn growing upon the ground, whereof a man is ſeiſed 
in right of his wife, be deviſable. 
12, Whether corn on the ground be deviſable by the leſſee, the leſſvr 
being ſeiſed in right of his wife. 
13. Corn growing deviſable by the Tenant, by the curtefie of En- 
gland, 
14. Corn growing deviſable by the Tenant in Dower, 
15. Whether corn growing on Land morgaged be deviſable. 
16, Whether corn growing may be deviſed by the Teſtator's Daughter, 
where a Son and Heir is afterwards born, or wherein the mother 
| doth recover her Dower. 
17. The Teſftator cannot bequeath that which is another man's. 


Pt (1) a man cannot give or bequeath by Will any of thoſe 

goods or chattels which he hath joyntly with ancther : for it he 

ſhould bequeath his portion thereof to a third perſon, this bequeſt 

is void by the Laws of this Realm® 3 and the ſurvivor which had « Perkins tir. deviſe, 
thoſe goods or chattels joyntly with another, ſhall have that portion fol. 101. Dott.g Stud, 
{9 bequeathed, notwithſtanding the ſaid Will »Þ. Infomuch that (2) it Rn pkg > 
y ; the Teſtator make the other joynt-tenant his Executory againlt the 4, x um 6 older 
which Exccutor an action is commenced in the Ecclclialticall Court C. de legatis. | 
in a cauſe of Legacy : nevertheleſs the Executor is not to be adjudged * toc verum re 
to poſſeſs the ſaid goods as Executor, or by right of the Will, but by {FL Mam one 


' : - : b : G * Doct.& Stud. lib.:.c, 
the Title and right of the ſurvivor © ; and ſo the Exccutor is to be dil- 28. Secus ju e cwvili, 


x 2K SS. _. din. 


miſſed, and the Will in that xcſpedt to be judged void 9, ut fare pet Older, de i% 

I af:on. clit. &« a ti- 1's 
on. pro ſecio, © DoR. & Stud. ', 2.c, 25, © Vide ſtipra cadem part. $ 3. 3. 8, Þ:4/ 

$ Secondly, þ 
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Secondly, (3) an Adminiſtrator cannot make a Teſtament of thoſe 
* Brook tir. admini- goods which he hath as Adminiſtrator, to any perſon dying inteltate *; 
ſtraror,n,q Firzherb. hecauſe he hath not any ſuch goods to his own proper uſe f, but oughe 
_ a afirrer DErewithall to pay the debts and Legacies of the dead perſon, and to 
ers & Grande diſtribute the reſt ( if any thing do remain) in godly and charitable 
fol. $25, $26. uſes?, And for that cauſe (4) every Adminiltrator is-accountable to 
Fc, ita quorundam. the Ordinary for ſuch diſtribution of the goods of the deceaſed, com- 
de pre 3:22 mitted to his Adminiſtration ®, And albeit (5) an Exccutor of an Exe- 
feEd 3 00-0-Cal 1, cutor may adminiſter the goods of the former Teliator i:yet the Execu- 
b S-ar, £4.3- ane 31. tor of an Adminiſtrator cannot adminiſier the goods of the former de- 
C. I. ceaſed, but a new adminiltration is to be committed by the Ordinary 
' Star, Ed. 3-80-31: of ll the goods unadminiltred by the late Adminiſtrator, as it he had 
Fhtat alſo died inteſtate, any Teltament or aflignation of an Executor by him 
» Brook Abridg. tir, notwithſtanding *k. By this then it appeareth, that the authority of an 
adminiſt. p.7. Princ} Executor is greater then of an Adminifirator :- for an Executor may 
poll ren OR, appoint an Exccutor to the firſt Teltator, fo cannot an Adminittrator, 
Howbeit an Executor cannot give away the goods of the Teſtator in 
| Plowd. de ca inter hjg Will by Legacies, no more then an Adminilirator |; for thoſe goods 
Bransby & Grantham. _... ot the proper goods of the Executor, but are to be imployed for 
m c.flar.de teſta.). 3. the behoof of the Teltator ® ; and in that reſpeR allo is the Exccu- 
—_ conſtit. to accountable to the Ordinary, as well as the Adminilirator ®, x 
EO c. flaturum. Mean of a bare and meer Executor, of whoſe diligence the Teltator 
made (peeiall choice, to whom nothing is bequeathed in the ſaid Te- 
ſtament, But of the profits and fruits which happen and ariſe out of 
thoſe goods which belong to any as Executor, he may make his 
Teſtament, though not of the goods themſelves, as hath been afore 

* Cup. part. 2. $9. {aid F, 

Thirdly, by the opinion of divers Juſtices of this Realm, and Doc- 
tors of the Canon and Civill Law, (6) the goods of this Realm, 
thatis to ſay, of the ancient Crown and Jewels, cannot be diſpoſed by 

© Firzherb. Abridg, Will ©, as is afore ſaid P, 
tif, eXec, N. 158, Fourthly, (7) thoſe things which belong to any Colledge or Hoſpi- 
F Supra Part+2.5 Ults 1.1] cannot be deviſed by the Teſtament or laſt Will of the Maſter of the 
a Perk'ns tir, deviſe , faid Colledge or Hoſpitall4. (8) The fame may be ſaid of a Mayor 
{cl.96. DR, & Stug, Of any City or Borough, for he cannot by his Teſtament bequeath any 
liv. 2.c.39, thing belonging to the City Borough or Comminalty *z no more then a 
—_ tit. _— Matter of a Colledge or Hoſpitall, ſuch things as he hath in right of 
_ ” _ a z the Colledge or Hoſpital +. 
"ih ING Fifthly, (9) the goods of the Church cannot be deviſed by Te- 
+ Pe: kins vbi ſupra. ftament*® ; but the Corn growing upon the Glebe”, and certain 
* C.1de teſtami.evtr. other goods, may be b:queathed, as hath been before declared =, 


oY _—— Sixthly, (10) thoſe things which after the death of the Teſtator 


* Supr. part 2. 5 pe deſcend to the Heir of the deceaſed, and not to his Executor, cannot 
ru't, be deviſed by Teſtament yz except in ſuch caſes where it is lawfall 


Y erkins tif, deviſe, to deviſe Lands, Tenements, or Hereditaments. And thereforp if a 
2 quo ſequentes caſus 


wiroates fam. man ſeiſcd of Lands in fee, or fee tail, bequeath his Trees growing up- 


on the ſaid Land at the time of his death, this deviſe is not good, ex- 
cept as bcfore : but if he deviſe the Corn growing upon the ſame Land 
| at the 
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at the time of his death, from the Heir to ſome other perſon, this de- 
viſe is good, albeit the Land whereupon it groweth be not deviſable. 
The reaſon of the difference is, becauſe the Trees are parcell of the free- 
hold, and deſcend together with the Land tothe Heir, and not the Ex- 
ecutor ; but it is not {o of Corn, for the fame (hall goe to the Execu- 
tor as parcell of the Teſtator's goods. And therefore (11) if a man 
be ſeiſed of Lands in the right ot his Wife, and ſow the Land, and de- 
viſe the Corn growing upon the ſame Land, and die before the Corn 
be reaped 3 in this caſe the Legatary ſhall have the Corn, and not the 
Wife : bat it is otherwiſe of graſs and herbs not feparated from the 


- ground at the time of the death of the Teltator. (12) If a man (eiſed 


in fee in right of his Wite do let the ſame Lands tor years to a ſtranger, 
and the leſſee ſoweth the ground, and afterwards the Wife dicth, the 
Corn not being ripe : in this caſe the leflee may deviſe the ſame Corn, 
notwithſtanding his eſtate be determined. So is it, (13) if he that 
is Tenant by curteſy of England of Lands, Tenements or Heredita- 
ments for his life, let the ſame Land to another tor years, and the leſſor 
die within the term of thoſe years: in this caſe the lefſee may deviſe 
the Corn which ſhall be growing upon the ſame Land, not ripe at the 
time of the death of the Teliator. Likewiſe (14) it the Tenant in 
Dower ſow thoſe Lands which he hath in Dower, and make his Ex- 
ecutors, and after dicth, the Corn not ſeparated; there the Executors 
ſhall have the Corn, notwithſtanding the ſame be not ſeeded. And 
ſo the Tenant in Dower may deviſe the Corn growing upon that Land 
which ſhe holdeth in Dower, at the time of her death. Burt it is not 
alwaies lawfull for a man or a woman to deviſe the Corn by them 
ſown: for (15) if a man ſeiſed of Land in tee do infeoffe a firanger 
in mortgate upon payment and not payment made on the party of the 
teoffor at a certain day, and the feoffee ſow the land, and the teoffor 
pay the money at the day appointed, and enter : in this caſe it is thought 
that the feoffee cannot deviſe the Corn growing upon the faid Land. 
Likewiſe if he that is Tenant in tail of certain Land do let the ſame 
land for term of life, and the leſſee do ſow the ſame Land, and the 
Tenant in tail die, and the iſſue do recoverthe ſame in formedon in the 
diſcent before the Corn be ſeparated : it is thought in this caſe that the 
iſſue in tail may bequeath the ſame by his Teſtament. Moreover (16) if 
a man ſciſed in fee have iſſue a Daughter, and die, his Wite being 
great with Child, and the Daughter enter and ſow the ground, and 
afterward before the Corn be ſevered the wite is delivered ct a Son.,and 
thereupon his next friend do enter for him yet the Daughter may de- 
viſe the Corn growing upon the ſame Land : but if atter the lowing ot 
the Corn, and before the birth of the Son, the Mother hath recovered 
her Dower againſt her Daughter, and the fame Land that is fown is 
allotted or athgned unto her by the Sheriff for her Dower, in allowance 
of other Lands 3 there the Mother may deviſe the Corn growing upon 
the faid Land, and not her Daughtcr. 

Seventhly, toraſwuch as thoſe things which after the Ceath of the 


Tettator deſcend to the Heir, and not to his Exccutor, arc not devita- 
S 2 ble 
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ble by his Will, except in ſuch caſes where Lands, Tenements and He- 

rcditaments be deviſable: therefore thoſe things which be athxed unto 

the free-hold are no more deviſable then the free-hold it felt; as the 

windows, with the tables dormant, and benches athxed thereunto, or 

mortiſed in the earth. Inſomuch that if a Tenant for years do, upon 

his own proper colts and charges, ſet Glaſs in the windows of the houſe 

which he holdeth of another, the ſame is thereby made parcell of the 

houſe or Tenement 3 and being parcell thereof, cannot be taken away, 

without danger of puniſhment for waſt 3 and conlequently not deviſa» 

ble by his latt Will and Tettament. For without the glaſs the houſe 

is not perfect, as without the which, the ſame lying open to tempelts | 

and rain, the Timber thereof is ſubject to putretaQion and walt : and 

therefore the Glaſs annexed unto the windows of the houſe, either by 

nails or otherwiſe, together with the Furnaces and Ovens, ſet in Mor- 

tar or Stone, ſhall accrue to the Heir of the Landlord, and not to the 

#* D. Coke lib: 4. in Exccutors of the Tenant *. The like may be reſolved of the Wainſcot 
Her _—__— _ annexed unto the houſe,cither by the leflor or by the leſſee; tor being at- 
— A fixcd, it is parcell of the houſe, and ſo not otherwiſe deviſable then the 
£24 houſe it ſelf whereunto it is afxed. Neither is there any difference, whe- 
ther the ſame be athxed by nails, great or little, or by ſcrews or irons 

let in through the poſts or walls of the houſe: tor being athxed to the free- 

hold, by theſe or by any other wales or means, the Wainſcot cannot 

be removed by the Tenant, which it he do, he is puniſhable in an 

+ D. Coke in Caſe action of waltz and theretore he cannot make his Teſtament thereof +, 
Herlakenden, ubi ſup. Finally, (17) whereas by the Civill Law it was lawfull for the Te- 
ſtator to bequeath not onely his own things, but another man's al- 

« 5 Non ſolum.Inſtir, ſo #3 inſomuch that the Executor was compellable to redeem the ſame 
de lega. L. cum alle» thing, and deliver it tothe Legataryz or if the owner would not (ell 
_— it, then to pay the juſt value thereof to-the ſame Legatary >; unleſs the 
L.non dubium. de Teltator were ignorant that the ſame thing did belong to another, and 
lega. 3+ did ſuppoſe it to be his own; in which caſe the Legacy is void, fo 
that the Exccutor is neither bound to buy the thing, nor to pay the 

© 4d. $ non folum.L. yalue thereof ©, becauſe peradventure it the teltator had known that it 
rg hrem. i. 114 been another man's, he would not have bequeathed the ſame # : 
"3% non folem, Yet nevertheleſs both by the Laws Fcclchialticall*, and allo by the 
Inſtir, de lega. Laws of this Realm *, no man can bequeath or deviſe any thing by his 
* c. fil us. de tcſta, Teſtament or laſt Will, ſaving onely that which is his own, and that 
—_—— Covar. in which he hath to his proper uſes; and if he do bequeath any other 

i. Panor. 1n rePe. C, , : \ x 

cum effes, ecd. tit. n, Man's, the bequelt is void, fo that the Executor is neither bound to re- 
18. Bar. tra&t, de dif- deem. the thing for the Legatary, nor to pay the value thereof © ; and 
ferev'iis inter Jus that without diſtintion, whether the Teltator did know, or not know, 
_  _— whether the thing bequeathed were his own, or another man's i, But 
rer Bransby & Gran- WA it the Teltatox do bequeath ſomething which at the time of the 


tham, Huc etia'n Making, of the Teſtament is not his, but the Teſtator afterwards doth 
pertinert quz ſuperi- | 

ws (cribuntur in initio htjus $. de cormproge ſeu condomino difporente. 8 Plowd, ubi ſupra. ® Covar. 
Panor. Sicha'd, ubi ſupra. i $i enim ignoraſter rem efle alienam, tune vel civilt jurenon valer legatum. 
$nonfolum. Inſtir, de-kega. 


buy 
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buy the ſame ? whether is this thing due, or recoverable by the Lega- 

tary, yea or nay ? By the Civill Law itis not due *, but in ſome tew *L. r. , de regul. 
caſes!, By the laws of this Realm it ſeemeth that we are to diſtinguiſh, Canon. 

whether ſome ſpeciall thing be deviſed or not. For if a ſpeciall or _ Bortach, 
certain thing be deviſed, as if the Tefiator do bequeath the Manor of © © _—_ 

Dale, then albeit the Teſtator had no ſuch Manor when the will was 

made, yct by the purchace made afterwards, the Teliator is preſumed 

to have had this meaning from the beginning, to purchaſe the ſame 

for the benefit of the Legatary 3 and fo the deviſe is good ®. But if = Plow. in caC. inter 
the Legacy be not (peciall, but generall, as it the Teltator do bequeath Bret & Rygden, fol. 
all his lands. then the Teſtator having ſome lands at the time of ma- 344 

king the Teſtament, and purchaling other lands afterwards, theſe lands 

purchaſed after the making of the Teſtament ſhall not paſs ®, But « pjoyd. ubi ſupra. 
how ſoever the Laws of this Realm have determined concerning the de- 

viſeof Lands, Tenements and Hereditaments, purchaſed after the ma- 

king of the Teſtament : yet concerning Goods, it the Teltator do be- 

queath any ſuch thing in generall terms, as a horle or an oxe, although 

the Teltator have neither horſe nor oxe at the time of his Teſtament 

made, neither yet at the time of his death, the Legacy is not therc- 

fore void ® 3 but the Exccutor is bound to deliver an horſe, or © Par. Paul. de Caft. 
an OXe ; as elſewhere is confirmed 3 where alſo is ſhewed to whom & alii in L. legar. ge- 
the choice belongeth in this caſe, and what manner thing is to be deli- P*raliter. de leg, 1, f, 
vercd P, P Infra part, 7. $ *+ 


Deviſes of Leaſes and Chattels read when good, when not, 


and to whom. ; 


W. H. poſſeſſed of a long term of years. deviſeth that I. Heath 
his ſon and h's aſſigns ſhould have the ſaid Tenements and reverſion 
of them, and all his title and intereltin the (aid tenements, tor alt the 0- 
ther of the ſaid 56 years which ſhould be unexpired at the time of (us 
wite*s deathz Provided, that if the ſaid W. died without ifſue living at 
the time of his death, that Tho. his fon ſhould have it for all the rehidue 
of che 76 years unexpired from the death of his Wife and,of F. with- 
out iſfluez and if he died without iſſue, then to his daughters: I, 
aliens, and dies without iſſue, The queſtion was, whether this alic- 
nation ſhall bind T. H. or that he may avoid it. Adjudged that this 
alienation ſhall bind T. H. for when he limited it to IF. and his at- 
lipns, all the eſtate was veſted in him, and he had an abloJute power: 
to diſpoſe thereof : and then the Proviſo thereto added is void to re- 
firain the alienation and the limitation to the heirs of the body and 
the Proviſo are all one. (a) (a) H. 15 ſac. B. 3 
L. deviſed a term of years to A. and the heirs of his body, and if C4 ver. Bayire, 
he die without iſſue, that it ſhall remain to another : it was adjudged ne” to « ws _—_ 
a void remainder, for he cannot limit a remainder upon a term after Sanders ve f. Corni,* 
the death'of another without iſſuc.z for ſuch an cntail of a term is not Crook part 1 f.- 
& 3 allowas 
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allowable in law, for the mifchief which otherwiſe would enſue, if 

(b) 13 Jac, in the there ſhould be ſuch a perpetuity of a term. (6) 

Exchequer chamber 1y, C, poſſeſſed of a term for years deviſed it to his wife for life, 

Lewknors Caf. and afterwards that Jo. his ſon ſhould have the occupation thereof as 
long as he had iſſue, - and if he dicd without iſſue unmarried, that }, 
his younger ſon ſhould have the occupation thereot as long as he had 
iſſue of his body and if he died without iſſue unmarried, he deviſed 
the moiety to D. his daughter, the othgr moiety to R. and W. his Sons, 
and made his wife Executrix, and ſhe afſented to the Legacy, and di- 
ed 3 Jo, and Faſper died withuut iſfue, unmarried : adjudged that 
R. and W. ſhould have a Moictie, And this caſe differs from the cafe 
of Child and \Baylie aboveſaid: becauſe the limitation here is, [if he die 
without" iſſue unmarried, | which is upon the matter , that it he dies 
within the term, for if he be not married, he cannot have ifſue; but in 
Childs cafe, he might have iſſue, and yet if that iſſue ſhould dit with- 
out iſſue in his life-time, it ſhould temain, which the law will neither 

(c) Hg Jac. rot.889. expe nor will ſuffer. (c) 

Rethorick, and CbaP- Toffee for years deviſeth his entire term to A.Proviſo,if he dieth living 


pell. ]. S. then the relidue of the term ſhall remain to J. S. A. doth alien, 
{d)6 K. 6. Dy fo. and dicth : per Hales ©: Mountague }, S. is without remedy. (4) 
94+ Leſſee for 40 years of a houſe deviſeth the houſe to ]. S. without li- 


miting what eſtate he ſhall have: the deviſee ſhall have the entire 
term 3 for he cannot have it tor life, at will, nor for a leſs term of 
(e) M.14 Eliz.,Cy.fo. ycars. (e) 
207. Anderſ, rep. > A man madc his will in this manner 3 viz. I have made a leaſe for 
a 2 1years to ]. S. paying but 20 ſhil. rent : per Curiam it's a good leaſe 
by the will; for that word |. I have | ſhall be taken in the preſent 
tenſe, as is theword | Dedi}] in a deed of feoffment. (Ff) 
(f) T.z Eliz.Moors Leſſee for 60 years deviſed it in this manner; I give my wite and my 


' rep. fo. 31-0. 101. Cofin my term for their lives, and after to ſuch perſons as ſhall remain 


in myghouſe at N, at the time of their deceaſe 3 the wife ſurvives, and 
aſſigns the term to anotherz the heir of the leſſor enters, and lets for 
years, the term expires, the leſſee continues in poſſeflion until! the 
death of the wife. The queltion was, if this remainder of the term 
were good. 2 Juſtices held it was not, becauſe it was but a pothibili- 
ty, and ther®cannot be any remainder thereof 3 and no counſel can ad- 
vile how ſuch a remainder by any a can be executed, and therefore it 
cannot be good in a will. But 2 other Juſtices to the contrary, and 
they relied upon the authorities of elden and Paramors cafe, Pl. Com, 


(e£)M. 5 Jac. B. R. Sed adjournatar. (g) 

Mallet verſ, Sachk- A man poffeſſed of a term for 4o years, by his Will deviſeth the ame 
fOLGS part 2-0. to ].S.after thedeath of his wife,and that the wife ſhould injoy it during 
__ her life, and that ]. S. ſhould neither deviſe it nor (ell it, but leave it to 


deſcend to his Sonz and in the mean-time my will is, that my wife ſhall 
have the uſe thereof during her lite, yielding 10 1. yearly t2 ].S. during 
her life at 2 feaſtsz and made his wife Exccutrix, and died : the wite 
entred, and paid the 101. yearly according to the will. In this caſe 3 
points are refulved, 1. That ]. S, doth not take by way of remainder, 
but 
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but by way of executory deviſe; and a man may deviſe ſuch an eſtate 
by his will, which he cannot make by a& executed : and the caſe is 
no more then this, that after the death of his wife ]. S. ſhould have the 
relidue of the term. 2. The deviſe is good being a chattell, which 
may veſt and deveſt at the pleaſure of the deviſor. 3. That there is no 
difference, when one deviſeth his land or his leaſe, or the uſe or occu- 
pation or the profits of his land. (h) (hb) C, lib, 8. fo. 95, 
If one be poſſeſſed of a term for years, and deviſe the ame to another Matthew Manntngs 
and his heirs, or his heirs males 3 the Exccutors or Adminiſtrators, not **'© 
the heirs of the deviſee, ſhall have it. (i) ( i) C. lib, 10.fo. 45, 
C. deviſcth his land to A. B. and the heirs males of his body for the £ampets cale Perk.S, 
term of 99 years : by this deviſe A. B. hath but a leaſe for ſo many 55%: 555 
years, if the heirs males of his body ſhall fo long continue, and for 
want of iſſue male the term of years ſhall determin: and in this caſe 
the Executor or Adminiſtrator, not the heirs males of A. B. ſhall have it 
after his death. (k) : (L) C. lib. 19, f0.89, 
If one deviſeth his land to his Executors for the payment of his debts, 77;nard Lovils caf, 
and until! his debts be paid; by this deviſe the Executors have a chattell 
and uncertain intereſt, and they and their executors ſhall hold it untill 
the debts be paid, and no longer. (1) (1) Coke Inſt, part 
W. ſeiſed of lands in Fee deviſed to his daughter and her heirs, when 1. 42 
ſhe comes to the age of 18 years, and that his wite ſhould take the pro- 
hes of his lands to her own uſe untill the daughter comes to the age of 
18 years, and made his wife Executrix, and died 3 and it was provi- 
ded, that the wite ſhould pay the old rent, and find the daughter at 
School untill ſhe could reade and write Engliſh : the wite enters, and 
proves the will, takes husband, and dies; the husband aſſigns this term; 
all the conditions were performed, Adjudged, 1. that it was a term 
for years in the wife, and after the death of the wite the husband ſhall 
have it. 2, This truſt of education was not a limitation perſonall, 
that the leaſe ſhould not be to the wife any longer then ſhe may educate 
her daughter; but it was agreed that any one may educate her, and find 
her at ſchool, and that there is no fault in the wife, for it's the at of 
God. (m) 'C.B. 
If one deviſeth his land unto his executors untill his ſon ſhall come kr, m = 
unto the age of 2 1 years, the profits to be imployed towards the pertor- tons rep. fo. 37-36, 
mance of his wi!l, and when he ſhall come to that age, that then his 
ſon and his hcirs ſhall have it 3 by this deviſe the Exccutors ſhall have 
ituntill he bz of 21 years of age. and if he die before that time, the Ex- 
ecutors ſhall alſo have it, until} the time he ſhould have been 21 years 
of age, if he had lived ſo long 3 and the word | ſrall Jin this caſe is taken 
for \ ſhould. | (n) n) C. lib. 3. fo. 20, 
If a man deviſe his land for ſo many years as his Exccutors ſhall Ch cal. 
name, it ſcemeth this deviſe is not good 3 but if it be for ſo many years 
as A. B. ſhall name, and he name a certain number ot ycars in the Tetta- 
tor”s life-time, this is a good deviſe. (0) (0) Pl, Com, fo. $24. 
H. being ſciſed in Feeof lands and houſes in L. in the County of ©, 


and alſo of houſes and lands in W. in the Covnty ol H, 1:t the _— 
and 
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and lands in W- in the County of H. to A. and afterwards deviſed all 
his Meſf. and lands in L. in the County of O. and all his other Lands, 
meadows and paſtures in W. in the County of H. The Queſtion 
was, whether the houſes in W. in the County of H. paſſed by this de- 
viſc. It was adjudged that by a deviſe of all his lands houſes may 
pals 3 yct if the intent of the deviſor is otherwiſe, as in this caſe, they 
ſhall not paſs : for this particular deviſing of his Lands, Meadows, 
and Paſtures, exclude the general intendment of this word | terra, ] 
and reſtrain it onely to arable Land, and exclude houfes and 

(p) T. 36 Eliz. rot. wood. (p) 

355. Ewer verl. Hay- Py a deviſe of omnia bona, a leaſe for years will pals it there 


den. Crook part 3.to, wah fr , L 
476. Moors rep. T. be not ſome other circumſtance to- guide the intent of the devi 


26 Eliz. n. 491, lor. (q) . 
(q) H. 36 Eliz, rot. The Incumbent of a Church purchaſeth the advowlon in Fee, and 


S15.P w_—_ &Willk. deviſeth that his Executor ſhall preſent after his death, and deviſeth 
ogy rep. 1% 55%+Þ» the inheritance to another in Fee: adjudged that it was a good deviſe 
od of the next avoidance, though by his death the Church became void, 

and ſoa thing in ation} yet it's good by reaſon of the intent of the 

(r) P. 11 Jac. Sr. deviſor. (r) 

Edward Tynchin ver. Tf 4 man hath lands in Fee and lands for years, and he deviſeth all 

Podtor Harris. Crook , . 

part 2. fo. 371. his lands and tenements, the fee-fimple Lands onely paſs, and not 
the leaſe for years. 2. If a man hath a leaſe for ycars, and no free- 
hold, and deviſcth all his lands and tenements, the leaſe for years paſ- 
ſcth. 3. If one deviſcth his land which he hath by leaſe to his Exe- 
cutor for life, the remainder over, there ought to be a ſpecial aſſent 
thzreunto by the Executor as to a Legacy, otherwiſe it is not exc- 

(ſ) T. 7 Car. B. R. cuted, (ſ') 

Reſeand Bartlets cal. A man poſſeſſed of a term for divers years deviſed the profits there- 

Grookpart 1.109.292. "f to one for life, and after his deceaſe to another for the relidue of the 
years, and died ; the firſt deviſce entred with the aſſent of the Execu- 
tors, and afterwards he in the remainder, during the life of the firſt 
deviſee, aſſigned it to another, and after the firſt deviſe died : it was 
adjudged in this caſe, that the aſſignment was void 3 for he in re- 
mainder had but a poſſibility during the life of the firlt deviſee z for 
that is as much in law, as if the land had been deviſed to him for ſo 
many years if he ſhould live, or for all the term if he ſhould 
ſo long live 3 ſo as the intcreſt of the term ſub modo was in him, 
and the other in remainder had but a poſſibility, which he could not 


(t) C. lib. 4; Fat- 8rant over. (t) 
wo ods cale. 
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Caſes in Law touching deviſes of Chattels perſonal, 


HE uſeof Chattels perſonall may be bequeathed to one for life, 

and after the property to another 3. ſo that if one will that A. B. 
ſhall enjoy the uſe of his houſhold-ſtuffduring his life, and after that 
it ſhall remain to J.M. this is a good deviſe thereof to ]. M ®. But ifthe * 37 H. 6. fol, 30. 
property of the thing be bequeathed to the firſt of them, then it is other- _ _— caf. 5 
wile ; for the gift of a Chattell-perſonall, though but tor an hour, is a wm a 
gift thereof forever 3 Provided that the Teſtator makes it abſolute, not * 
conditionall ®. b H. 9 Car. B. R. the 

A man poſſeſſed of certain goods deviſed them by his will tohis wife Lady Pays cate. 
for lite, and after her deceaſe to }. S., and died 3 }.S. inthe life-time of 
the wite did commence ſuit in a Court of equity, to ſecure his intereſt 
in the remainder: adjudged that the deviſe inremainder of goods was 
void 3 and therefore no remedy in equity. It was agreed, that a de- 
viſe of the uſe and occupation of lands, is a deviſe of the land it elf; 
but not ſo of goods : for one may havethe occupation of them, and ano- 
ther the interelt in them ©, | e T, 17 Car, B. K 

Snr Fitzjamer, chief Juſtice of England, deviſed his lands to Nicholas March 106. 
Fitzjames in tail, with divers remainders over ; and deviſeth the uſe 
and occupation of his Jewels and plate to Nich. Fitzjames and the heirs 
malesof his body, according to the eſtate in the land : adjudged that 
Nich. had no property in the goods, but onely the uſe and occu- 
pation ©, « T, 7 Eliz. Sen'or 

A. is poſſeſſed of 6 marble Statues, and a great quantity of other pj;zjames caſe, 
marble 3 hedeviſeth 2 of his marble Statues and all his other marble to 
B. in this caſe the other 4 Statues will not paſs to B. by reaſon of the in» 
tent of the Teſtator, who expreſly gave him two F., 

If 1 deviſe my houſe to A. with all the things therein when I ſhall , mp. mai 
die ſuch things as are there onely by chance, and did not uſe to be 1..heres meus.$ yay 
there, ſhall not paſs by that deviſe; yet ſuch things ſhall paſs which 8&glol. ibid. delegar. 
uſed to be there, though by ſome accident they were not then there ; 3: Di&. _ mw © 
but money found there, which not long before was received from th 
debtors, and intended to be again lent out, doth not paſs by ſuch de- 
vile f, fL.f ira legat &; loſ. 

If a man doth deviſe all thathe doth poſſeſs in London, his books of ivid. de legar, 3, 
accompts or caſh in his cheſts which he hath in London do not pals by 
fuch generall words8. "Y PRE "TINY 

A man having two horſes, doth by his will deviſe the two horſes yerar & glofl. ibid.de 
which he ſhall have at the time of his deceaſe, after the Teſtator (ells legar. 3, 
his two horſes, and at his death is found to have two mares onely : in 
this caſe the legatary ſhall have the two mares 3 becauſe in conltruc- 
tion of Law the feminine in ſuch caſes is compriſed in the malcu- « x, qui duos, & 2c, 
lines, ibid. de legar, 3. 


*L. r. de aur. & ar- 
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A Teſtator bequeaths an Oxe to one, the Oxe dies before the day 
comes for the delivery of it to the Legatary 3 he ſhall have neither his 
fleſh nor his hide : otherwiſe if he had dicd after the day for the delivery 
i L. mortuo bove. & thereof was comet, HF a, MCs £ 
gloſl, ibid, de legat.22. The Earl of North«mberland deviſed by his will his Jewels to his 

wife, anddicd j of a Collar df S's, and'of a garter of gold, apd 
of a button' annexed to his bonnet,  andalſo of many other buttons of 
gold and 'precious fiones arinexed to his robes, and of many other 
chains, bracelets, and rings of gold, and precious ſtones. Reſolved 
that the garter and collar of S's did -not paſs, becauſe they were not 
properly Jewels, but enfgns of' honourand'tiate; and that the buckle 
of his bonnet and the button' did not pals, becauſe they are'annexed to 
his robes, and wereno Jewels: but tor the other chains, bracelets and 
t 26 Eliz. le Coun- Jewels, they did pals *; '' © ; | 
teſs de Northumber- AB, being poſſeſſed of ſeveral houſes by leaſe , doth deviſe two of 
nds SHS them in his taft-Will and:Teſtament unto C. D. ſuch as he ſhall chuſe, 
or twoof them to C. D. whether he will, the reſtto ]. G. In this caſe, 
if C. D. refuſe to take by this deviſe, and. will chuſe neither of the aid 
! L. cum optionibus, houſes, J. G. ſhall have them all}. 2M" 
de oprionibus legat. JF a Teſtator appoint his Executors to pay unto A. B. the ſum of 
101i. per annum, and he live fix years and four months,” the Execu- 
tors of A. B. fhall receive 10 1k tor the whole ſeventh year: becauſe 
ſuch an annuity is due in the beginning of every year,” when no certain 


= Gloff.t L. 3 votis. time is ſet by the Teftator for the payment of it ®, 
de annvis legat. A ran deviſed all his movable goods and chattels; debts due to the 
®* T. 6 Car. B. R. Teftator did not paſs by this deviſe 3 becauſedebts are jurs, and can- 


= FS not be deviſed by thoſe words n, 


4 VI Of affigning Tutors, anddiſpofing of Childrens Porti- 
ons during their minorities, generally conſidered, 


1, Many queſtions about 1be Tuition of Children. 
2, The manter of tuitions bath large and wncertain. 


FF I ſhould undertake to fpeak fully of the aſſignment or appointing 
of Tutors to children, and cuftody of theis portions or other rights 
during their nonage, not onely (x) many queltions would offer them- 
{clves to be handled, (namely, who may grant the tuition, of whom, 
to whom, after what inanner, whiat is the office and authority of a Tu- 
tor, when the tuition is finiſhed, what aQRion the pupill hath againft 
the Tutor fox the recovery of his rights, ox the Tutor againlt the pupil! 
for the charge of his education, and confervation of ſuch things as are 
due to the child 3 and finally, if the Tutor Feltamentary excuſe him- 
ſelf, os refi:fe the tutorſhip, what order is tobe taken in the behalf of 
the child; ) which queſtions axc ſo ample, and miniſter fo great abun- 
dance of matter, that it is not poſhble to apprehend the fame within 
2ny compals fit for this buict Treatiſe ; But farther, the cuſtoms of this 

Realm 
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Realm arc ſo (2) diverie ard contrary one to another, which do con. 
cern this matter, that I might eaſily tall into divers crrours. 

Wherefore, as well for that this matter ſhould- not exceed the pro- 
portion of a juſt member,, as alſo tor that I would be loth to play the 
blind guide, I thought it better, and more ſafe, to refer the' Reader to 
the learned of every place, of whom he'may be more ſufficiently certi- 
fied of their particular cuſtoms, then'to fill up this 'Volume with the 
multitude of different, yea and contrary.obſervations, of ſundry coun- 
tries arid places within this Realm, whereof I can obtain no ſounder 
watrant, nor better aſſurance of the legality thereof, then the bare re- 
ports and relations of others. _ 

 Howbeit, forafmuchas within the Province of Tork, I my ſelf have 
had forme reaſonableexpertence in theſe affairs for many years; I thought 
it notamils, briefly to ſignify what is there obſerved, 


$ VIII. Of the committing of the Tuition of Chil- 
dren, andcuſtody of their portions, within 
the Province of York. 


1. No Parents in any Country bave like power over their Children 
a had the Romans. 

2. Whence the authority of aſſigning children did deſcend, 

3+ The cuſtoms of the North tr of this Realm do very much reſemble 
the Civill Law, 


' A Lbeit (1) neither within this Realm of England, nor within any 

Realm Chriſtian, any Parents have the like power over their 

Children as had the Romany 2, - to whom alone that patria poteſias was * $ Jus autem. Inſtir, 
proper and peculiar Þ ; which was (2) the chick cauſe whereby they did ” tutel15,& ib1 gloff, 
and might by their Teſtaments commit the bodies of their children, fone pon op 
and their portions, at their pleaſures, to the cuſtody of others, according quibus jus parriz po- 
to the Civill Law ©: yet (3) in divers places within this Realm, *<ſtaris confiſtic, 
and namely throughout the Province of Tork, there doth remain a cer- , * = $ - non 
tain reſemblance of that power and determination of the Civill jj, . COOL 
Law; as in many other things, ſo alſo in the 'affigning or appoin- ramen ur in glofi, oo 
ting of Tutors by their Teſtaments or laſt Wills 4 3 whether we 4 $ Jus aurem, 
regard the perſon of the Teſtator, or of him that is afligned Tutor, or , b A, rg _ 
of the Children, or the manner of affignation, or the office and autho= gjic, 4Fqurer, 
rity of the Tutor, or the means whereby the tuition is ended, which I © Ur pater ex his 


muſt onely point at. que ſubſequuntur $$ 
9,10,11,12,13,14- 
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— 


$ IX. Who may appoint a Tutor. .. 


1. The Father may appoint a Tutor by bis Teftament or laft Will, 
2. Whether the Mother may appoint a Tutor. 
3. Whether a Stranger may appoint a Tutor. 
4+ Whether the Ordinary may aſſign a Tutor, 
UL Nderſtand therefore, that by generall cuſtom obſerved within 
* De qua confuery. the Province of Tork®, (1) the Father, by his laft Will or Te- 


— F* ſtament, may for a time commit the Tuition of his Child, and the cu- 


& inſtcumenta anti. {{0dy of his portion ® : for within that Province Children have their fi- 
qua in archivis Ar- liall portions of their Fathers goods, according  to;the Civill Law © 
chiepiſcopi Ebor, re. except he be Heir, or advanced in the life-time of his Father 4 ; 


pa . .» DJ which Teſtament and affignation is to be confirmed by the Ordina- 


ſtratium liberos ab 1Y * 3 who alſo is to provide for the Execution of the ſame Te- 
la parria poteſtate ſiament f, 

fere ſolutos, & quaſi 

emancipatos eſle, ut refert D. Smith in ſuo tra&. de repub. Angliz. Quin tamen hc confuetudo, quz 
vel przcipue in partibus Borealibus viger, ſumma nitatur 2quitate 8& ratione, negari non poteſt, Quis 
enim diligentius de pupilli rebus cogitat, quam parentes? aur cui majori curz eſle poterit ? ut ex eo Maxi» 
me, quantumvis nulla alia ſubeſſer cauſa, iisliceret morientibus in Teſtamentis ſuis defignare liberis vice 
parents eos, quorum experta fide, norunt futuros eſſe liberis ſuis rutores, id eft tuitores, five defenfores, 
©-Et quidem deberur eadem prorſus quantiras : nam ut quandogue triens, quandoque ſemis competir, 
(auth. noviſſimo. C, de inoffic. teſtimon.) pro numero liberorum 3 ira jure quo nos. utimur, media pars de- 
betur liberis, nulla reli&a uxore,” qua ſuperſtjte, tertia pars bonorum iis competere dignoſcirur, Infr. ead. 
Part. $ 16, * Vid, infra ead. parr.$16. * Id quod juricivili conſonar. ic. fi pater filio emancipatotutorem 
a\lgnayerir, omnino Judicis ſententia conficmandus eſt. $ fin, Inſtir, detutel, * Infra part. 6. $5. 


If the Father die, no Tutor being by him aſſigned, and (2) the Mo- 
ther do in her laſt Will and Teſtament appoint a Tutor, the fame 
| Will is to be proved, and the albgnation of the Tutox con- 
* Confirmatur qui- firmed £. | 
dem turor I matre 7 oy Mn 
darus, fed cum inquiſirione, propter fragile mulieris confilium. Sufficir vero modica inquifitio, filius fi in- 
Ntituarur, alias requiritur magna, L, mater, C. de teſta, tute), L, 2. ff; de confir, tur, Bar, in L, naturali, 
$ 6 quzratur cod, 


And-if no Tutor be afligned by either of the Parents, then (3) maya 
franger,” if he makethe Orphan his Executor, and give him his goods, 
aHgn a Tutor unto him © ; which Tutor is by the Ordinary to be con- 


d I, patronus. f.de firmed }. 

confir, tut, yam qui ; 

xiſtituir impubercm, videtur eum cligere quaſi in filium : & ipſe haberur loco patris. Bald.. in d. L, f 
patronus, * d. L. fipatronus. | tov 


And if there be no Tutor Teſtamentary at all, then (4) may the 
Ordinary commit the tuition of the Child to his next Finſman &, de- 


» De hac poteſtare manding the ſane, according as in adminilirat os where any dicth 


teſt: mcnium non ob- : Do - ; 
{curum pertibent omnia fere a&a &inſtrumenta, tum recentia tum antiqua, in Archivis publicis Archie- 
þ:(copi bur. fideliter cuſtodta, 
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inteſtate ! 3 ſo that the Child be not Ward, for then the Ordinary ' Nam ol — 
A . , nisemolumenrum,ibi 

may not diſpoſe of the cuſtody of his perſon , as is hercafter de- DN 

clarcd ®, L. 1. ﬀ, de rutel. 

m Infra cad. part. $ 

Il, 


$ X. Who may be appointed Tutor. 


1. He that cannot be Executor, cannot be Tutor. 
2, Whether he that is under age or lunatick may be appointed 
Tutor. : 
3. Whether a Woman may be Tutrix, 


N Y perſon may be aſſigned Tutor which is not forbidden ®. * Quando excipiun- 
Who is forbidden, may appear by that which is hereafter ſpo- A pro- 


7 a culdubio adwittun. 
_ ITS b ; for (1) he that cannot be an Executor, cannot me. Nam frmaren- 
r<, 


ceptio regulam in 
non exceprtis. Dec, ts 
Cagnol, in L, 1, de reg. jur, f, ® Tafra part. 5. © L. teſta, ff, de teſta. curel, 


He (2) that is not 21 years 01d, or is not of perfe& mind and memo- 
ry, may be aſſhgned Tutor : but it is to be underſtood, that he ſhall be 
Tutor when he is of full age, or when he doth return to ſanity of 
mind 9, * $ furioſus. Inſtir, 
By the Civill Law, (3) a Woman (the Mother and Grandmother qui tut.reſta.dati pot, 
excepted) cannot be aſſigned Tutrix *; but it is not obſerved as a — S I 
law within the Province of Tork,, where not onely the Mother and © Ou 
Grandmother are admitted, but other women alſo, albeit they be mar- 
ried, and under the government of their husbands F, f Ur per ata & in- 
An ARion of treſpaſs was brought by the Mother, Qware Ny, filiam ſirumenta d.(caccar. 
& heredem ſuam rapuit & abduxit. Per Catesby, ſach a writ licth not Archiepiſcopi Ebor.. 
for the Mother, but it lieth tor the Father 3 tor he of common right s g x. 4. fo.c3. Brook 
ſha!l have the ward(ſbip of his ſon. or daughter 8. ric, gard. pl. 55. 


$ XI. To whoma Tutor may be appointed. 


x. A Tutor may be aſſigned to him that is not fourteen years old, and 
to ber that bath not accompliſhed twelve, 
. Aﬀter fourteen and twelve, he and ſhe may chuſe their Curators. 
When the Curator is to be confirmed. 
. ATutor may be aſſigned to the Child unborn. 


. No Tutor can be aſſigned unto him that is Ward by reaſon of bis 
Lands, 


« Who ſhall havethe Wardſhip of a-Child that bath Lands.. 
« What the Gardian may doe, 


« The bard eſtate of IV ards., 
0. All Infants Wards are not ſubjed to likg conditions, 


2 
3. 
4 
5 
6. Neither to Tf ants or Tdiots Wards. 
7 
8 
g 
L 
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11. Who fhall be Gardinn to the Infant which hath Lands in focage, 

12. Prochein Amie accountable to the Ward after bis full age, 

13. Idiots in the cuſtody of the Prince. 

14. Whether the cuſtody of an Infant or Idiot may be deviſed by the 
Teſtator, FW ' 1 l 


BY the aid cuſtome generally obſerved within the Proyince of York, 
I 'I (1) a Tutor may be affigned to a boy at any time untill he have 
accompliſhed the age of foiirteen years, and to a wench untill ſhe have 
« L, tutel. C.Aeteſta, 2ccompliſhed the age of twelve years ®. But (2) after thole years, 
rut. $ permiſſum.Inft, he or ſhe reſpeRively may chuſe their own Curators, notwithltanding 
de rur.tit,quibus mo- their father's Will ®. But if they do not ele& any other Curator after 
= = finirur, Inſtir. their ſeveral] ages,(3) then he that is aligned in the will isto'be confir- 
d 6 — :nviti, Inſt, med Curator to either of the ſaid children, albeit he were above four- 


de curator.L.divus. $ teen years, and ſhe above twelve, when the will was made ©, 

cnratores. ff, qui pe. 

_ - matris, C. cod. in fin, quam op. longzyus approbavit uſus, © L, tutelz. C. de teſta, tur, $5 dantur, 
Inſt. de cura, 


« 


« $cum autem Inſt, A ( 4 ) Tutor may ato be aſfigned to a child that is not born 4 : 


&: tut, likewiſe to an Idiot, or him that is tunatick *. 

* $ furioſi, Inſti. de . | 

cur, & licet hujuſmodi perſonz majores ſint 25 annis, erunt ſub curatione. d. $ furioſi. An hzcauthoritas 
ſit penes teftatorem, vel -ordinarium, an ad regem ſpeRet jure prerogat. Quzre infr. in d. $. 


But all this which is here afore ſaid is to be reftrained,ſo that it(5,6)be 

not to the prejudice of him that is a Gardian , or hath the wardſhip 

fHaberti tutorem tu.. Of any Infant or minor f, or of any Idiot, by reaſon of any Lands, Te- 
tor non eſt dandus. nements or Hereditatnents, belonging to ſuch Infant or Idiot 8. .For 
6 —_ Inſt. de by the Common Laws of this Realm of England, (7) the Lord of whom 
© Star. przrogat, re. *®< infant doth hold his Lands, fo ſoon as the Father dieth, hath the 
pis, c. 9. Fitz. Breve Wardſhip and keeping of the Heir 3 and thereby (8) may ſeiſe upon the 
de idiota inquirendo, body of the ward and his Lands *, whereof he may alſo take the profits 
lid pr y ” —_—— without account, ſo that he nouriſh and bring up the Ward : and not 
de vrierog ova, = thatonely, but alſo offering to his Watd convenable Marriage, with- 
17 Ed. 2.c.1,8&6, out diſparagement, before one and twenty years, if it be a man, or 
i d.tratt.de rep, Ang. fourteen, if it be a woman, if the Ward refuſe to take that Marriage, 
* Star, Weſt, c. 22. he or ſhe muſt pay the value of the marriage * 3 which is commonly ra- 
ted according to the profits of his Lands. Which (9g) is a thing utter- 

ly condemned of ſome, and greatly lamented of many, both grave and 

| Vided, traR.dere- godly, becauſe of the unſatiable covetouſnefs of divers in thele days !, 
pub.Ang.lib.3.cap«s. For that thereby it cometh to paſs many times, that a Free-man and a 
_ y Law, ver. Gentleman, whiles he is an infant of ſlender diſcretion, and leſs expe- 
— rience, deſtitute of his belt friend, that is to ſay, his naturall Father, 
and conſequently ſabje& tothe ſubtilties and importunities of his crafty 

and covetous Gaoler, is bought and fold like a beaſt, to ſuch as ſeck to 

make molt advantage of him and in the end, befides many moe incon- 

veniences, matched to my Maſter's daughter, ſiſter, coufin, or ſome 

other female, to whom, for her vertues and gentle conditions, if thine 

enemy 


ah. . As. eta. Li 
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enemy ſhould bepreferred in a, thou could wiſh him no grea- 
ter —_— (if it were lawfull for thee to wiſh him any torment,) Hell 
excepted. 

To theſe perils are theſe infants ſubje& which hold Lands of other 
by Knights ſervice, called in French Garde noble ® ; for there (10) is *d. tra&; eod. c, 5. 
another kind of ſervice, called Gard Returier, alias Gard in ſocage, or 
tenure by the plough ®. This Wardſhip (11) falleth to him that is * Eodem loco, 
next of kin, and cannot inherit the Land of the Ward 9; as the Uncle » gear, Marleb, c: 
on the Mother's fide, if the Land deſcend by the Father, or the Uncle an. 52 H. 3. a 
on the Father's ſide, itthe Land deſcend by the Mother ?, Þ Brook tie, garde; 

This (12) Gardian, otherwiſe called prochein amie, is accountable & prochein mic S 
for the-profits and revenues of-the Land: to the Ward, as the Futor-for 11, 12, 13. Terms of 
the goods and chattels to the pupill when he is of full age 4, law, verb. prochein 

Concerning Idiots, ſuch is-the prerogative of (13) the Princes of 4 q.fiar Marleh, 
this Land, that they ſhall have the cuſtody of all the Lands of naturall d. trac.de _ Angl. 
fools, and may. take the profit thereof without waſte or deſtruQtion, of 1iÞ- 3-c- 5. 
whoſe fee ſoever the ſame be holden, finding to them neceſfaries * : * Star. Ed.2. de Pres 
And after the death of ſuch Idiots, the Land muſi be reſtored: to the fog. reg. c. g. 
right Heirs f. But (14) in the mean time, that is to ſay, during the Eod. ſtar. 
nonage of the Ward, or during the life of the Idiot, the tuition of the 
body of the Ward or Idiot, or of his Lands, cannot be deviſed by Te- 
ſtament to any other perſon, contrary to the courſe of Common Law, 

im prejudice ot;him to' whom the waxd{hip doth belong ©; ſaving the ; ,- 

Teſtator may commit the cuſtody of ſuch goods and chattels, as he doth Nh ar Dau 
bequeath to the ſaid Infant or Idiot, to whom he will, and during fo : 
long time as he will”, If the Idiot have Copyhold-land, the Copy- » Siquidem unuſqui C- 
hold of this Idiot is not within the ſurvey of the Court of Wards, but que poteſt rebus ſuis 
ſhall be ordered inthe Lord's Court, according to the cuſtome of the 4 velit legem im- 
Manor as touching this point Alſo if a Copyholder dic ſole ſciſed RSS 
of any Lands or Tenements (o holden, his heir being of the age of four- volunras haberur pro 
teen years 3 then he (hall pay a tine unto the Lord, and doe fealty, and lege. L. ſervus. ff. de 
be admitted Tenant. Bur if the Heix be within the age of fourteen M47umill. licer alias 
years, then ſome Gardian ſhall be admitted to occupy his Copy-hold, eng ot. cy 
and to pay, and doe his ſervice due for the ſame: that isto ſay, it the quirendo, quod bona 
Lands deſcend fromthe Father, then the Mother, or ſome of her next quzidiorz obveniune 
kin, ſhall have the occupation of the ſame Lands, untill the Heir be of gardiano accre- 
the age of fourteen years; and they ſhall pay a little fine for the Gardian- ne Sa roar 
ſhip. and the Heir at his entry (hall pay the whole tine ||. Przrog, reg. c. Idior.. 

If a Copy-holder. be a lunatick, and the Lordof the Manor com> vide Dyer fol. 303. 
mit the cuſtody of his land unto }. S. and treſpaſs is done to the land, yo } om "RE 
the ation of treſpaſs ought tobe brought in the name of the lunatick, ,, Fw. TP 
and not of the .Committee 3 fox the Committee is but as bailif, and jJonas Adams Cours 
hath.no intereſt, but for the pzofic and benctit of the lunatick, and is as. baron, fol. 14. 
his ſervant : and it is contxary to-the nature of his authority, to have an- 
aQion in his own name, for the intereſt and the ellate and all power of 
fuits is remaining in the Junatick- And it hath been adjudged that a 
lunatick ſhall have a Qware impedit in his own name. Vid. Beveyleys 


caſe, C. lib. 4. the difference between a Lunatick and an Idiot. Pey 
Cariam 
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Crriam, the Lord of a Manor hath not power to commit or diſpoſe of 
the Coy-hold of a Lunatick without ſpeciall cuſtome, neither can he 
* P.16 Jac. Huttons commit during the minority of an infant Copy-holder without cuſtomes, 
rep, fol. 16. When a Lunatick cometh to his ſane memory, he ſhall have an account 
of the profits of his land: but in caſe of an Idiot it is otherwiſe, 
for the King or his Patentee ſhall have them to their own be- 


b 28 H. 8, Dy, fo. 26. nefit Þ, 


$ XII, Of the manner of appointing Tutors. 
1. A Tutor may be appointed ſimply or conditionally, tos day, or from 


a day. 

2, The condition depending, what is to be done in the mean time, 

3. Lawfull to appoint one or many Tutors. 

4, Whether, where one Tutor is appointed, another may be received, 

5. Whether divers being aſſigned, one Tutor alone may be admitted. 

6. By what words a Tmtor may be appointed. 

7. W, y if = Teſtator ſay, I commit my Children ts thy power, or to 
thy hands * 

8. W bes if he ſay, I commit my Children unto thee quick,and dead ? 

9. What if be ſay, Idefire thee to take care of my Son ? 

IO, The Teſtator may uſe any language in the aſſignation of a 
Tutor, 


B Y the ſaid generall cuſiome, it is obſerved within the Province 
* De qua perplurima of Tork, that (1) a Tutor may be aſſigned either ſimply or con- 
«ab reſta.ind.[cac- Jjtionally Þ, and untill a certain time,or from a certain time ©, But no 


os Tutor may intermeddle as Tutor, untillhe be confirmed by the Ordi- 


qui teſta. tutor dari Nary, albeit he be aſſigned Tutor ſimply 4 : much leſs where heis af- 
poſl. ſigned conditionally, or from a certain time, may he intermeddle as 


Ms Tutor, untill the condition be extant *, or the time limited be expi- 
reſtament, tur, &F 1<d f. But the Ordinary (2) may in the mean time commit the tuition, 
« 1, legicimus. & ibi & he that is ſo appointed by theOrdinary may for that time adminilter?, 
Par.f.de legit. tutel. 

= conditione, ff, de teſta. tutel. f d, L. qui ſub conditione. & Bar, & alit in d, L. qui ſub con- 


Moreover, (3) it is lawfull to appoint either one Tutor alone, or 


- Ly plures.f. de te- many together *® Where (4) one aloneis appointed Tutor by the Te- 
© hn Invtic, ſtator, the Ordinary ought not tojoyn another Tutor i; unleſs he that 


de cura, is named Tutor be lunatick *, or be abſent about the affairs of the Com- 
* L.non ſolu. $ ult. monwealth ! : for in theſe and other like cafes another Tutor may be 
f.de excul. rur.gloll. ;,4 m, atleaſt during the impediment. Where (5) divers are ap- 


CO pointed, there one alone may adminiſter ®, Which concluſion doth 


t L. tutor, $ fi quis : 
— ﬀ, de ſuſpeR. tut. ® Gloſſ, & Minſing, in d. $ interdum, Inftit, de cur. * L, 3+ de adminiſt. 
tut, Ne 


proceed 
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proceed with leſs difficulty, when the co-tutors cannot or will not 

meddle 9 or transfer their authority to him which dealeth P : for they © 1. legirimos. $ in 
way doe that, and fo alſo be his ſureties 4, legitimis. F, de legir. 


N . . rut.L.47.de adminiſt. 
tut. ® Bald. in L. qui pupill. C. de negotiis geſt. © L, Romanus, ff, de tutor. vel curator. dat. ab his. 


It skilleth not (6) by what words the Tutor be appointed, fo that 
the Teſtator's meaning do appear : for they are nevertheleſs to be con- 


firmed Tutors *, ' L. 1. deconfir, tur. 
Wherefore (7) if the Teftator ſay, I commit my Children to the ONCOS ow 


power of A. B. or, I leave them in his hands, it is in effeQ as ifthe Te- cin, confil. 83. vol. 1, 
ator had ſaid, I make A. B. Tutor to my Children F. So itis, if F Jakin L. manumif- 


he fay, I leave them to his government , regiment, adminiſtra- £99%%; it A ju"ir, & 
jon. &c * jure. Ecer.decil.124. 
tion, . ubi arreſtatur hanc 

n : opinionem & turtio- 
rem, & veriorem eſle, * Molin. in addic. ad Decium in c, ex part. de app. extr. Socin. conſil. 8;. vol, 1. 


If (8) the Teftator ſay, I commit my Son to A. B. both quick and 
dead, with all his Legacies by me given : by theſe words it is preſunied 
that the Teſtator meant, that A. B. ſhould be Tutor to his Child, if he 
lived 3 and if he died, then to have thoſe Legacies ?. » Soc. ind.confil. 83. 
If (9) the Teltator ſay, I defire my wife to take care of my Children 
during their minorities: albeit thoſe words do not neceſſarily infer or 
conclude a tuition of their own nature, but rather that ſhe ſhould cha- 
ſtiſe them, when they deſerved tobe corrected ® 4 (for, to have tuition *Dec.in d.c.ex part, 
of children isa greater thing, and extendeth farther, then to have a care Pans -Boer.de- 
of them onely y z) nevertheleſs, foraſmuch as the ruder ſort of people vids Cams 
do not know the differenceof terms, nor the naturall force of words 2,  Socin, d. confil. 83. 
therefore, if any bc afligned Tutor by theſe foreſaid words, he is to be Yol- 1. 
confirmed 2, | * L, 1, deconfir. tut 
A, & ira limitatur, $ 
quanquan in.L, alicna. ff, de neg. geft. ut per Jaſ. in L, manumiffionis. ff, de juſtir. & jur, 


The ſame alſo may be ſaid, where the Teſtator doth commit his 

child to the cuſtody of another. For albeit it be a greater thing to have 

the tuition of a child, then to have the bare cuſtody of a child commit- 
ted unto him Þ : yetinall things the will and meaning of the Teltator is * Rom, fing. 164. 
to be obſerved ©, and preferred before the property of the words 4, Dec.in c. ex part. de 
whereof perhaps he is ignorant: which meaning is to be colle&ed by PP; eg. ie. 
that which went before or followeth after in the Will, and by other & pv.in cand.L. Mo- 
circumſtances, which the diſcreet Judge ought to enquire *, lin. in addic, ad leR. 
Decii in d.C.cx part. 

M. * L. quoniam indignum C. de reſtam; * Boer, decil. 124- 


Finally, (10) it skilleth not in what language the Tutor be affigned, «1, c. de teſta. 
whether in Engliſh, Latine, Greek, os any other tongue *, rut 


V « XII. 


$ XIII. Of the office and authority of a Tutor. | 


1. The office of @a Tutor doth principally reſpett the perſon of the 


upill, 

2, The i of a Tutor doth ſeconderily reſpei the good adminiftretion 
of the pupill's goods. 

3- The Tutor ought to make an Inventory, and is chargeable with an ac- 
count. 

4. Whether a Tutor ought to enter into bonds for the performance of his 
office. 

5. Of the authority of a Twtor. 

6. Whether the Tutor may alienate the goods of the pupil. 


- office and authority of the Gardian, or him that hath the 
wardſhip of an Infant, by reaſon of any Lands, Tenements or 
Hereditaments, whether the ſame be holden by Knights ſervice, or by 
*.Supra cad. part. $ ſocage tenure, is already dec}ared® z- wherefore in this place I hall 
d 6, 9 onely touch the office and authority of a Tutor, according tothe cuffome 
obſerved within the Province of Tork, not greatly differing fram the 

diſpoſition of the Civill Law. 
| This therefore is the office of a Tutor. Firſt and (1) principally, 
> TInde hed how quaſi to defend'"the perſon of his pupill ® 3 that is to ſay, to provide that he 
—_— wy , wm be honeſtly and vertuouſly brought up, and to provide for him meat, 
defended do ns «+. drink, cloath, lodging, and other neceſffaries, according to the Child's 


lentvr ; ficur zditni eſtate ox condition, and ability ©. 

dicuntur, qui zdes 

rwenture$ turores. Inſtit, de tutel; L. f. cod, © Nec tantum alimenta praſtari debept pupillo, ſed etiam.. 
in ſtudia.impenſe debent impendi pro.facultate. parrimonit, & dignirate nataliumy, Wigand. Happel. tra. 
de tut, tit, 138, n. 44. fol. 350. 


 Secondarilys. (2) the office of a Tutos- confilieth in the good- and 

faithfull admjnitripg or diſpokng of the goods and chattels of the aid 

*y detus. Inftir. de pupill 4;. that is.to fay, the Tutor may not commit any thing that may 
—r rag Minſing: be hurtfull, nor omit any thing that may. be profitable to his pupill *3 
*.Latius de offic, ty. 3724 in the end mult reſtore unto the pupill all his goods and chattels, by 
roris Happel, * rra&. him the faid Tutor before xeceived' f, And for that purpoſe (3 )every Tu- 
de rut. tit. 38, per tar ought, even at the very.cntry into his-offce, to wake a true inven-- 
ry ap. EY vends, ry alt: the-goods ang chattels of hjs. pupilts ; and to make a juſt 
G. de arhice. -- O1-and true accompt of his dealings in the behalf of his pupitt ®, And it 


den. de ation. claſl. 
4+ ation. rut, dire, #* L. Tutor qui. repertorium. ff. de adminiſtr, rur. L. tutores, yel curatores. C, 
dc. admigiſt, rug. Bar, 1a d+ L, yutor.. *- L. 1. $ offic, de tut; & ration. diſtrahend. ft, 


is- gene- 


— 


Oo Or_ Ow —— 
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is generally obſerved within the faid Province, that (4) every Tutor, 

as-well Teftamentary as other appointed by the Ordinary; doth enter 

into bond with lureties to the effe@ atoreſaid, according to the diſcre- 

tion of the Ordinary |, ' foe vuſiratifimern 
K. eſle infr. provinc. E- 

bor. certo certius eſt 5 utcunque jure civili eyror teſtarorius, vel dativus, ſatiſdare non teneatar. L, 7c. 

ſtamento, de ceſta. rurel, L. 2. de confir; rut. 


Concerning the (5) authority of a Tutor, as ſoon as he is confir- 
med, he may ſciſe upon the body of the pupill *, and may likewiſe take « Aymo confil. 18. 
of: all his goods! And'it any:do-convey away the perſon , I. 
of the ſaid pupill, he may be convented, and in the end compelled to g, 1H 
reſtore him ®. Likewiſe it any perſon dodetain any thing belonging _ be. lib. 
co his (aid pupill, recoverable in the Eccletraſticall Court, he is uſually —_ 4 _— 
convented by the Tutot, in the behaltof the pupill® poſt Caf conſil. 120. 


. . bY PUT IN vl Aymoconſ. 18. n. 6, 
forze exiam incidir.in ſententiam cxcommunicationis, quia iMpedir executionem. teſtamenti, per c.ſtatu.de 
ceſta. lib, 3. provinci coriſtit, Cants Firzh. Nar. Bre. fol.-.44 "Sed an deber agere, vel conveniri nomine 
rutorio, Bar. in L. 1. $ ſufficir. ff. de adminiſt. rutel. Brook Abridg. tit. garthel. 2, 


Furthermore, (6) the Tutor -may alicnate and fell ſuch; goods be- 
longing to ——_—_ as cannot be keptuntill he come to lawtull age 9: * L.fex. C, de admi- 
but. other gaods which may nagar 7 be kept, and continued unti]l niſtr, cur, 
the pupill attain tolawfull years, and eſpecially goods immovable, the 
Tutor may not (ell nor alienate PF. Inſomuch that if the Father by his. » Fadem Lilex.& ibi 
laſt Will declare, that another perſon ſhall have as well the govern- Angel. & alii, 
ment and education of his Children, as the diſpoſing, ſetting, letting, 
and ordering of their Lands : yet nevertheleſs, the Tutor in this caſe «+ 
cannot ſell the ſaid Lands by force of the former words 3 for that the 
meaning of the deviſor may be colleQed to be ſuch, that he would that 
his Land ſhould be diſpoſed and ordered after a good manner and order 
for the. profit of his Children z whereas if he ſhould (ell the Lands of 
the Children, that kind of diſpoſing thereof were after an evill order, » pyer fol. 26. An; 
and contrary to the meaning of the Teſtator *. 28 H. 8, n. 190» 


hat things may be deviſed by wil. Part III, 


$ XIV. By what means the Tutorſhip is ended, 


, The Tutorſhip is ended by divers means. 
. . In reſpe of the Pupil, the Tmtorſhip is ended when be cometh te 


lawfull age. = : 

3. Sufficient age in a man at one and twenty, ſometimes at four- 
teen. | | 

4. Sufficient age in 8 woman #t twelve, fourteen, and fixteen years, in 
divers reſpeas. 

5. In reſpeti of the Tutor, bi; office is ended, if he cannot be Exccutor, 
or . # exenſe himſelf. - | 

6. Likewiſe if be he removed a ſuſpefied, or become Iunatich, or deaf 
and dumb, or be abſent, or die. 

7. How the 'tutorſhip is ended in reſpeli of the form of #be tui- 
tion, 


THe Tutorſhip (1) is ended by divers means, whereof ſome do 
+ ' £ reſpeR the perſon of the Pupill, ſome do reſped the perſon of 
' +4" the Tutor, 'and ſome do reſpeR the manner” and form of the Tuition 
« Vigel. method. jur. it {ef ®, | | 


J Pn; . 2. lib. $s.C- v - 
——— Happel. trac. de tur. tit. $5; $6, Cece 


1 


-when the pupilthath'accompliſhed ſufficient age. . Sufficient (3) age 
-in a-man is ſometimes at one and twenty years, and not before ; ſome- 
"times at fourteen Þ. In (4) a woman ſometimes at twelve, ſome- 
' times at fourteen, and fometimes at fixteen ©. . He that is Ward by 
Þ Minor quibus cafi- reaſon of Lands holden'in Knights ſervice, is not out of wardſhip un- 
bus haberur. pro wa- till he be of the age of oneand twenty years 4. He that is Ward by rea- 
— _— fon of Lands holden in Knights ſervice, is not out of wardſhip un- 
vor. glofl;& DD.in c. fill he be of the age of 21 years 4. He that is Ward by reaſon 
ex part, de reftitur, of Lands holden in focage, is then out of wardſhip when he is of 
fpol. extra. the age of fourteen years *, at which years he may refuſe his Gardian, 
* TraQ, de republ. .14 call him to account f. At the ſame age alſo is the tutorſhip ended 
Angl.lib, 3.c.g. Prin- , . : » 
cipall grounds, fol. ( if he have no Lands, but goods, ) and the Minor may then alſo call 
35. Brook tit. gard.l, his late Tutor to accounts : and if he will, he may then chuſe a Cura- 


2, tor, cither the ſame perſon that was Tutor, or ſome other ©, 
« Mag. Char.c. 3. an. 


9H, 3. Bradt, de leg. & conf. Ang]. lib, 2. c. 35. Brook tit. gard. n. 111. * Terms of Lay, verb. procheia 
amie. * Marleb. c.19. an. 52H, 3+ 8# L. indecorum, C, cum tur. efle deſin.Inftir, quib, mod. tur, fin. in 
princ. > Suprs ead, part, $ x, 


' In (2) api at the perſon of the Pupill, the'Tatorſhip, is finiſhed 


A wo- 


— 
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A woman as ſoon as ſhe is twelve years of age {s out of the govern- 
ment of her Tutor i 3 unleſs ſhe. be'Ward in reſpe& of Lands, tor then 'Inftir.quib.mod.cur, 
ſhe ſhall continue Ward untill ſhe be fixteen years old *; except ſhe be fin- in princ. 
of the age of fourteen years at the death of her Aunceſtors : tor being . Brook tit, gard. 
of thoſe years at her Aunceſtors death, foraſmuch as ſhe may have an 4 


Husband able to doe Knights ſervice, ſhe ſhall not be Ward 1, 
. : 4 Tra, de repub- 
lic. Ang. lib, 3. c, 5. Firzh, Nat. Bre, fol, 141. D. 


In reſpe& (5) of the perſon of the Tutor, the tuition is ended, if 

he become ſuch a oneas cannot be made Executor ®, of whom mention * L-teſtament. de te« 
is made hereaftex * 3 or if he juſtly excuſe himſelf 2. (Butthoſe Laws 4 tur. ff. 
concerning excuſing of Tutors and Curators are very ſeldom or not at « gy c 
all praiſed ; for Tutors now-a-daies are fo far from excuſing them- tur. lib. 2.5 remicrit, 
ſelves, that on the contrary they firive and labour mightily to be ad- f- cod. 

mitted, turning that to a benefit, which was wont to be a burthen ep.) ?, iden. in L.12 tab, 
Or (6) if the Tutor be removed as ſuſpedted, the tuition is determi- ot up 
ded 4; (and heisfaid tobe a ſuſpeQed Tutor, which dealeth not faith- lib. 3. cap. 0 he 
fully in his office *: ) or if the Tutor become lunatick ; or deaf and * L- f adrogati. $ 
dumb or in that caſe that he cannot govern or adminiſter his goods +; P*®. - ws rut. $ 
or if he die * 3 or is abſent, being taken of the enemy », a ſuſpee, 


i 1 - Z fuſpe&us. In- 
ſtir. de ſuſp. tut. vel cur. + L. complurima. ff. de turel, L.poſt ſuſceptum de excuf, tur, * L, Cyj 
nis. C. SC furiof, * L. fi adrogati.ff, de rutel, ——_ rut, * L, Cujus bo- 


In reſpe& (7) of the manner and form of the tuition the office and 
authority of the Tutor is determined; as if the Tutor be appointed up- 
on condition, which condition is broken z or if the Tutor be appoin- 
ted during a certain time, which time is finiſhed *: in theſe and' ma- * $ Praterea. Inflie. 
ny other reſpe&s (which tor brevity I omit) the Tutorſhip is deter- CLEEE = 


mined Y”. etfi., & 5 fin. f, de 


, . . # gs . rut. 
8 Videan Juſtinianiftz Vigelii methodum juris civilis , ubi perplures traduntur cauſz fnicndi 
ruclam. | 


ed ht. ted _—” 
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$ XV. Of the quantity of Lands deviſable by Will, 


1, Of Lands, Tenementr and Hereditaments, ſometimes oll, ſometimes 
but two parts of three, is deviſable, 


| No that I have ſhewed what kind of things: may be deviſed by 

Will, it remaineth t6 ſhew how much is deviſable of Lands or 

Goods. 

And firſt (x) concerning Lands, Tenements and Hereditaments , 

ſometimes they may be deviſed wholly, as Lands, Tenements and He- 

*Supra ead.part.$ 4. reditaments holden in ſocage, or of the: nature of ſocage tenure ©; 

ſometimes two parts of three may be deviſed, namely, of Lands, Te- 

nements and Hereditaments holden in chicf-by Knights ſervice, or of 

bEod.$ 4 the nature of Knights ſervice in chief Þ 3 as appeareth more fully here- 
tofore, where I have ſet down the Statutes at large. 


$ XVI. What quantity of Goods or Chattels may be 
| deviſed by Teſtament. | 


I. Legacies to bepaid out of the clear debileſs goods. 

2, The _—_ compellable to pay debts out of bis own purſe, if be pay 
Legacies firſt, 

3. Funeral expences.to be dedudied.out of the whale goods. 

4. The Teftator mayſbmetimes bequeath all his debtleſ+ goods, ſometimes 
balf,, and ſometier but a third part. 

5. When half the Teftator*s goods is due to the Wife or Children, 

6, When the Wife and Children ought to have either of them a third 


part. 

7. Whether the Wife and Children ought to have any part of the debts 
due tothe Teſtator, 

8. Whether the Wife and Children may claim any reaſonable part of 
Leaſes. 

9. Whether the Wife and Children may claim a reaſonable part of 

goods, where there is no cuſtome, 
10, The reaſon of the Law, which leaveth all to the diſpoſing of the Te- 
ftator. 
I1. The reaſon of the cuſtome, whereby the power of the Teftator is re- 
' ſtrained. 


{ ng the quantity of goods and chattels to be diſpoſed, this 
is firſt to be noted, That the Teftator cannot bequeath any part of 
the goods, but where (7) ſomething remaineth clear, the = 
ner 
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funerals and the debts due by the Teftator firſt diſcharged ®. And « gracton de legib, 
therefore, if the Teſtator do bequeath any Legacies by his Teſtament, & conf. Angl. lib. 2, 
where his goods and chattels will not ſuffice to diſcharge his funerals ©*P: 25 A L. _ 
and debts, and (2) the Executor pay any of thoſe Legacies, before he Tu? 2 y thy 1s 


C,. de jure dee. 
have diſcharged the debts, by means whereof there is not ſufficient lib. In qua lege af. 


goods left wherewith to pay the Teftator's debts : in this caſe the Exe- fignatur ratio quare 
cutor ſhall be charged with the payment thereof out of his own purſe Þ, !<ga'2ri's preferun- 


. b i . . 
as one that had otherwiſe waſted the goods of the Teſtator <. — — 


. c#prando, creditores 
autem de damno vitando contendunt. d, L, ſcimus. Er licet heres qui inventario legitime confe&o-lega- 
rariis ſarisfaciar, ſecurus fit jure civili adverſys creditores, quibus codem jure concefium eſt a&tionem in- 
rentare, non contre. hzredem,. ſed contra legatarios : longe ramen alirer jure noſtro cautum eſt ; quo 
non legatarios, fed ipſum execurorern convenire permittitor, ut ſtatim ſabjicirur.. * Firzh. Abridg. 
tir, deviſe, ». 1. Erook it, adminift, n, 37. Perkin, tir, deviſe, fo. 10g. © Do@. & Stud. lib. 2. C. 11s 
Quam conclufionem facile admitrerem, conſcio executore 2ris alieni. Sichard. in d. $ & fi prafaram- 
verb, 3. urilitas. & Minſing, in $ fed noſtra. Infſtir. de hzted. qual. & diff. n. 12» Czterum quod nonnulli 
ex noſtratibns eandem concluſionem exrendunr, ut locum habeat vel ignoramte execvtore alios eſſe cre- 
ditores 3 an iſtud ver:.m fir dubiro, durum effe non inficior. Er quidem ſummus Juſticiarius Brook op- 
poliram ſenrentiam tener, nifi ubi Principi quid fir debitum, quia regia debira ſuo periculo (cire.deber, 
Brook tit. eXec. Ns. 1-16, 


This then being underſtood, that no Legacy isdue, but where there. 
clearly remain ſome goods and chattels, the funerals and debts tixſt de- 
duced, (for (3) tunerall expences are to be deducted forth of the 
whole goods, both by the Civill Law 4, and by the Laws of-this « L, feimu, $ im 
Realm * ) thou ſhalt underſtand, that of that which (4) remaineth, compurarione, C. de 
ſometimes the 'whole, ſometimes the half , and ſometimes the third wage _ 
part, may be bequeathed or deviſed by the Teftator, according to the N gg gs 
diverſity of theſe caſcs following, Stud. lib, 2. cap. 10. 
The firſt caſe is, when the Tettator hath neither wife nor child at the Brook Abridg, tir, 
time of his death. For then he may diſpoſe all the refidue of his clear Tis "RI 
goods and chattels at his pleaſure f, ſtar, de teſtam. lib, 


« provincial. conſtic, 
Canr, verb. defuntum. Eran de legib. & conſuetu. Ang}. lib. 2.c. 26. TraR. de —_ Ang. l. 3+.C. 6, 


Firzh. Brevy. de rationabil. part- bon. 


The ſecond caſe is, (5) when the Teſftator at the time of his death 
hath a wife and no child, or-clfe fome child or children but no wife. 
In which cafe, by a cuttome obſerved, not onely throughout the Pro- 
vince of Tork, but in many other places belides within this realm of 
England, the goods are to be divided into two parts 3. and the Teſtator 
cannot bequeath any more then his part, that is to fay, the one half: 
for the other-half is due to the Wite, or elfe to the Children, by virtue 
of the aid cufttome 8. And if the Teſtator have.a Wife and a Child or 5 Lindw: Bratton 8 
Children, which Child is. Heir to the Teſtator, or which Children F'2berb. ubi (upras 
were-advanced by the Father in his life-time 3 in this caſe likewiſe the , 0 
goods are to be divided into two parts, whercof the Wife is to have C__ 
one part tocher: ff, -and the other half is 2: the dilpoling of the Te- 5. hy mp gen 
llacox *, I$G9,1 191. 1.1$.1..25 
The 


_ 
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| The third caſe is, (6) where the Teſtator leaveth.behind him both 
a Wife, and alſo a Child or Children. In which caſe, by the cuſtome 
obſerved in divers places of this realm of England, and namely within 
the- Province of Tork, the Teftator cannot bequeath any more of his 
goods then the third part of the clear goods ©: for in this caſe the (aid 
«Cori Ebor, Lindw, ©)<4r $999S arc tO be divided into three parts, whereof the Wife ought 
orgy Firzherb, ubi *© have one part, the child or children another part, and the third part 
fupra ( which is called the death's part ) remaineth tothe Teftator, by him 
t Lindwoed, Brag to be given or bequeathed to whom he thinketh good i, So that the 
Fitzh. in locis przd, child or children be not Heir to the Teſtator their Father, or advanced 
by him in his life-time : for then the goods of the deceaſcd are to be di- 

. vided into two parts, whereof the Teliator's wite is to have the one 

+ Firzh, Nat, Bre. half, and the other half remaineth to be diſpoſed by the Teſtator +. 
ubi ſupra. And if the Teftator have wife and children, whereof one is Heir, ano- 
ther advanced, and ſome not advanced by their father in his life-time : 

in this caſe the goods of the deceaſed ſhall be divided into three parts, 

whereof the wite ſhall have one, the child or children not advanced 

another, and the third ſhall be in the power of the Teſtator, to be dif- 

{| Firzherb. BraRon, poſed according to his will |]. And if the Teſtator, by his Will, be- 
pre D. Smithy, & queath a ſum of money, or a leaſe, or ſome other thing, to ſome of his 
1 children not advanced by him in his lite-time, in lieu and fatisfaQion 
of his filiall portion due unto him by the cuſtome of the Country : yet 

the filiall portions due to the reſt of the children not advanced ſhall not 

be augmented thereby : neither ſhall the whole third part of the Teſta- 

tor's goods be divided amongſt them 3 but that filiall part or ſhare, 

otherwiſe due to the child, in lieu whereof he hath a Legacy bequea- 

thed unto him, doth belong to the Executors, in caſe that child accept 

* {ra non ſemel acce- of the Legacy in lieu and ſatisfaction of his hliall portion %, Which 
pi, & ira ſzpius aliis thing is left to his choice, ſo that he may either accept the Legacy, or 


- 


k A& & compurat, 
in Scaccario Archie- 


conſului. refuſe the ſame, and challenge his filiall portion 3 as hereafter more ful- 
TRE ly is ſet down F- 
Vid : : y 1s own 
: in. —* "2 herenote, that (7) where the wife or children ought to have a 


ratable part of the goods of the deceaſcd, be it a third part, or half, as 

the caſe yieldeth ; there alſo thzy ought to have a like part of the debts 

due unto the Teſtator, after they be recovered by the Executoror Ad- 

miniſtrator 3 for then they are numbred or accounted amongſt the 

* Brook Abrid. tir. goods of the Teſtator, but not beforei, But (8) of leaſes, the wife 
G ifka es EN and children cannot have any ratable part within the Province of Tork, 
ne tantum debentur, Or Other places where they have been accuſtomed to have their ratable 
hac non probata, fine Part of the movable goods and debts recovered, unlef the aid wife or 
C—_ illud pro- children, demanding their ratable parts of leaſes, do prove that by ſpe- 
_ T Jun! ciall cuſtome of that place ( namely of that City, County, Deanry, or 
ſonum, Pariſh where the Teftator dwelled, and had ſuch leaſes ) the wives 
and children were accuſtomed to have their ratable part, as well of 

the leaſes, as of the moyable goods of the Teliatar 3 which ſpe- 


Ciall 
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ciall cuſtom being proved, they may recover the ratable part'as be- 


fore ©, t Firzh. in. Er.de ra- 
[ : : ronab. part. in qus 
Brevi fit m—_— non ſolum bonorum, ſed etiam catrallorum. Atrque hue facir quod habemus in Magra 
Charr. Cc. 29. * 


The fourth cafe is, when (9) there is no ſuch cuſtome of dividing 

the goods of the Teſtator into two parts, or into three parts, as is before 

mentioned. In which caſe,albeit fome were of this opinion, that even 

by the common Laws of this Realm, the clear movable goods were to 

be divided into three parts, or into two parts, as before, whereof the 

Wife and Children were to have their parts |; and conſequently, that * Glanvil liv. 9. c. «, 

the Teſiator could not diſpoſe any more thereof then the half or third, _ Derane $6.60. 

being the death's patt : nevertheleſs others ( whoſe opinion hath pie- pg = — 

vailed ) do hold the contrary, to wit, that there is no ſuch diviſion to 6. H. 17 E. 3. fo. 2. 

be made by force of the common Laws of this Land, but onely by force 17+ 4% Fer. Brock 

of cultome ®z and conſequently, that it is lawfull for the Teſtator, by }* TIS - wa 

the Laws of this Realm, (except in thole places where the cuſtome afore- tir Glandevile : = 

ſaid is obſerved,) to diſpoſe all the whole reſidue of his goods (his fu- tiquus hujus regni 

nerals and debts deducted ) at his liking, and that the wife or child J%'(conſulrus, mo- 

can claim no more thereof but according as the Teſtator ſhall deviſe by Maa oor y 

his Teſtament, wage try 
ut refert Firzh. in d. 


: : ; Brevi de rationab, 
art. bon, & Pet, Brook de ration. part. bon, fic enim poſt mulram diſpurationem inquir : Er fuir dit pur 


ey M. 32 Hen. 8. que ceo ad eſtre miſe en ure come un commen ley, & nunquam demurr, & ideo vi. 
detur que ceo eſt le commen oP = Fitzh, d. Bre, de ration. part, bonorum. Erac. de legib, & conſuet. 
Angliz, li. 2, 26. TraGt. de repub. Ang. 1. 3. 6. 


The writ de rationabili parte boxorum doth not lie, by the Common 
law, but ghere muſt be a particular cuſtome for ic; and the writ in the 
Regiſter is grounded upon a cuſtome. (@) (4 ) Regiſt, 142. F, 
And the ſaving in the Statute of Magna Chart.c. 18. doth not create a N, B. 122. b, 
new right, but doth preſerve the ancient : and therefore where ſuch a 
cuſtome is, that the wife and children ſhall have the writ de rationabil; 
parte bonorum, that Stat. ſaves it. (6) Butit was never the Common (5) Inſtir, part. 24 
law, { though there be great variety in books) as it doth appear by to. 33s 
BraR:. and other ancient authours and authorities. Brat. lib. 2. to. 60, 
64» Mirror c. 5. $ 2. Glanvil lib. 12.c. 20. 31H.8. rationabili parte 
bonoram, 7. 6, Inſtitut. part 1, fo, 176+ b. Brat. lib. 2, c. 26. Fitz, deti- 
nue, pl. 58. M. 40 E. 3. fo. 38. Fitz. reſponſ. 47. H. 39 E. 3. to. 64. 
Office of Executor, fo. 150. That it's by Cuſtome in Suſſex, vid. P. 
39 E. 3.9. Raftalls entries , tit. rationabili parte bonorum, fo. 541. 4. 
So in the County of Nettingham, M. 6 Car. Sherwin verl. Cartwright, 
Huttons rep. fo. 1c9. So alſo in Torkybire, Cok. lib. Intrationum, 
to. 564. 
But the Adminiſtrator of a man which diecth inteſtate, or Executor 
of any that makcth no diſpoſition of his whole perlonal citate, goods, wy | 
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debts and chattels, that Adminiſtrator or Executor, after the debts paid 
and will performed, ought not to take any thing to his or their own 
uſez but ought, though there be no particular cultome, to divide them, 
| according to the Stat. of Magn. Ch. c. 18. and the ſaid ancient and lat- 
ter authorities may guide them therein. And this right doth the Stat, 
of Mag. Charts ſave by theſe words, Salvis uxori & liberis ſuis ratio- 
nabilibus partibus ſuis. And the Executor or Adminiſtrator ſhall be al- 
lowed of this diſtribution according to this Stat. upon his account be- 
(<) Inſtit, part 2. fore the Ordinary. (c) Yet debts by fimple contract ſhall be allowed 
YO before the reaſonable part. 2 E. 4. 13. 2 H- 6. fo, 16. Lib. 9. fo. $8, 
Pinchons caf, 
It hath been much controverted, whether the Ordinary had power 
to compell the Adminiſtrator to give portions to Children, or to allot 
and diſtribute filiall portions to the deceaſed*s Children out of his e- 
ſtate» If the Ordinary attempt this cither before or after the granting 
of letters of adminiſtration, it hath been held, that the Adminiſtrator 
(4d) Clib. 8.f0.135, might have a prohibition. (4) 
Neither hath he any power to make any diſtribution of the ſurplu- 
(+) M.rsJac. in C. ſage, norto take any bond for to anfwer the ſame. (e_) 


B. Tooker and Loames 
cal. Hob, rep. fo, 191. Slawnyes cal. Hob. rep. fo. 83. 


If the Ordinary might diſtribute, then the Adminiſtrator might be 
charged de bonis propriis ; for there may be dormant debts, and which 
muiflyrs ca, are unknown. (Ff 
9.5 => wi, ed. it's uſual for the Ordinary to order and allot 
31. diſtributions of filiall portions, and therein prohibitions are not often 
H. 12 Tac. Zen. granted at this day. | | 

(£2 caf, 2 bs 9. z F It was nfotved uf 5 Fo. Bennets caſe, that when a man dies inte- 
3 Jac. Davyes cal. fate, the Ordinary may diſpoſe part of the goods of the intgltate tg pi- 
ous uſes, but with the cautions following : 1. that it be after AdMmini- 
ftration granted, and the Inventory made: 2. the Adminiſtrator ought 
to be called to it: 3. the uſe ought to be publick and pious: 4. it ought 
to be expreſſed in particular ; 5+ there ought to.be a- decree made of-it, 

(bY M. 20 Jac. in 2nd cnired on record. (b) 


Camera Stell. Sr ;0. 
Bennets caſ. Inſt. part 3. fo. 15cs 


But now. all theſe diſputes and'\controverſies are fully determined, for 
by a late Stat. it is enacted, That the Ordinaries ſhall call Adminitira- 
tors to account for and touching the goods. of any perſon dying inte- 
ſtate, and order and make juſt and cqual diſtribution of what remai- 
neth clear (after all debts, funerals, and jult expences firſt allowed and 
deduced,) amongſt. the wife and children, or childrens children, if 
any ſuch be, or otherwiſe to the next of kindred to the dead perſon, in 
equall degrees, or thoſe that legally repreſent their tftocks pro ſuo ceuiqu? 
jure, according to the laws 8 caſes, and in manner and forn; fol- 
lowing ; 
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lowing : that is to ſay, one third part of the faid ſurpluſage to thewite 

of the inteſtate, and all the reſidue by equal portions to and amongſt the 

children of ſuch perſons dying inteſtate, and ſuch perſons as legally re- 

preſent ſuch children, in calc any of the ſaid children be then dead 3 0- 

ther then ſuch child or children (not being heir at law) who ſhall have 

any eftate by the fettlement of the inteſtate, or ſhall be advanced by the 

inteſtate in his life-timez by portion cr portions equal to the ſhare . 

which ſhall by ſuch diſtribution be allotted to the other children, to 

whom ſuch diſtribution is to be made, &c, And the heirat law, not- 

withſtanding any land that he (hall have by diſcent or otherwiſe from 

the inteſtate, is to have an equal part in the diſtribution with the reſt 

of the children, &c. And in caſe there be no children, nor any legal 

repreſentatives ofthem, then one moietie of the (aid eftate to be allotted 

to the wite of the inteſtate, the refidue of the (aid eſtate to be diſtributed 

equally to every of the next of kindred of the inteſtate, who are in c- 

qual degree, and thoſe who legally repreſent them. Provided, that 

there be no repreſentations admitted amongſt collaterals after brothers 

and fiſters children, And in caſe there be no wife, then all the ſaid 

cſtate to be diſtributed equally to and among(t the children, &c, And 

no ſuch diſtribution to be made till after one year after the inteſtate's 

death 3 or without ſufhcient ſecurity to be given by thoſe to whom 

{uch dittribution ſhall be made, for retunding back to the Adminilira- 

tor, (according to cach one's ratable proportion,) in caſe of the inte- 

fiate*s debts afterwards ſued for and recovered, or otherwiſe duly made 

to appear. For other Proviſoes and limitations the Reader may conſult 

the Statute, | 22, 23 Car. 2, 
And in the opinion of ſome,(10) the Law of this Land which leaveth 

all the refidue to the diſpoſition of the Teſtator, funerals and debts de- 

ducted, ſeemeth to have better ground in reaſon then the cuſtome , 

whereby he is forced either to leave two parts of three, or at leaſt the 

one half, to his Wife and Children ®, For what if the Son be an = prac; 4.1. 2. c. 25. 

unthrift, or naughty perſon ? what'it the Wite be not onely a ſharp 

ſhrew, but perhaps of worſe conditions ? Is it not hard, that the Te- 

Nator muſt leave cither the one halt of his goods to that Wite or 

Child, or more, for the which alſo peradventure he had laboured 

full fore all his life > Were it not more reaſon that it ſhould 

be in the liberty of the Father, or Husband, to diſpoſe thereof at his 

own pleaſure * Which when the Wite and Children underfiood , 

it might be a means whereby they might become more obedient, live 

more vertuouſly, and contend with good deſert, to win the good will 

and favour of the Teſtator 9. Theſe reaſons make for the Teltator, * Hiſce rationibrs us 

and for the equity of the Common Law, which leaveth the whole re- Fr wt; woot 

. N k "op enIl;icne j.'ris NUNS 

{idue to his diſpolition. rean. d.c-26.cvi adde 
But (11 )the cultome, whereby the liberty of the Teltator is reſtrained, geyuft.in t.chrevire, 

is not without reaſon alſo. For where it is asked, What it the child bean de verb. {.gn.f, &. fol. 

unthrift, the wife worſe then a ſhrew ? So ic may be demanded with 52» 


like facility, What if the child be no unthrite, but trugall and vertu- 
__- ous ? 


P I_ 
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ous > what if the wife be an honeſt and modeſt woman ? which thing 
y c. dudum. &c. vl- is rather to be preſumed P, But if it be not amiſs to fear the worli, 
rim.de przſump ext. then on the contrary, what if the Teſtator be an unnaturall Father, 
Maſcard. tra. de kind Husband ? perhaps alſo greatly inriched by his Wife, where- 
probac, concluſ, 122. x : 
as before he was but poor? ſtandeth it not with as great reaſon that 
ſach a wife and children ſhould be provided for, and that it ſhould 
not be in the power of ſuch a Teſtator to giye all from them, or to 
beſtow it upon ſuch-as had not fo well deſerved it, and by that means 
ſet his wife and children a-begging ? ſurely the cultome hath as good 
ground, in reaſon, againſt leud Husbands and unkind Fathers, as 
hath the Law, in meeting with diſobedient Wives and unthrifty Chil- 
q Mediam viam ele- dren 9, 
git Juſtinjanus, ram +- _ | nn p 
quoad uxorem, quam quod liberos. Nam quod ad uxorem attinet, jubet Imperator, illa bona reſtitui, 
quz marito vel ab ipſa uxore, vel ab alio nuptiarum cauſa, nempe ad ſuftinenda marrimonii onera, do- 
nata fuere. 1, 2, ſol. matr, ff. Bar. in Rub, fol. matr. ff. n, 21. Quod autem attinet 2d liberos jure 
civili, Aflis nunc triens, ideſt, rertta pars rorius patrimenii, nunc ſemis ſeu dimidium afſis, pro legiti- 
ma deberur. Auth, novifſimo. C. de inoffic. teſla. Que quidem legirima gratis tantum liberts deberi 
intelligitur ; nam ingratis nihil hadet. parens pro leginma relinquere. Claud. Barrandier, tra, de legi- 
tima, Ce. 13- 


$ XVII. If 'the Teftator do bequeath:more then he may , 
which Legacy 4s to be preferred, or what other 
cuurle is to be followed. 


I. If the Teftator bequeath more then the death's part, whether one Le- 
E | gacy is to be preferred before auother. | 

2, Divers opinions about this queſtion, | 

3. Firſt, concerning this queſtion, we are t0 conſider whcther there be an 
Inventory or not, | 

4. An Inventory being made, the Legatary need not pay any one wh. le 
Legacy, where there ig not ſufficient t0 pay the reſt, 

5. Certain caſes wherein an Inventory being made, the Execator is for- 
ced to diſch:rge ſome Legacies wholly, though there be not ſuffici- 
ent goods wherewith to diſcharge tbe reſt, 

6. If the Executor pay #0 ſome Legatary bu whole Legacy, whether be 

- thereby tie bimſelf to pay the reſt wholly alſo. 

7. Whetberthe Legacy, berng unduly paid, may be recovered. 

8. No Inventory being made, how 'far the Executor i« bound to pay 
Legactes. 


NY that we have ſeen when the Teſtator may diſpoſe all the reſi- 
ducof his clear goods,. or half, or but the third part onely 3 and 
what be the rezſons of enlarging or rcftraining of the liberty of the 
Teliator in that bchalf: foraſmuch as it doth often fall out in fa&;, 
that.((1) the Teltatox doth bequeath moxe by his Teſtament then 

he 
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he may by Law or cuſtome 3 ( that is to ſay, more then the whole re- 
fidue, where he may diſpoſe all 3 or more then the halt, where he can 
give but the half 3 or more then the third, where he can give no more 
but the _ it ſhall not be unprofitable to examine which of the 
Legacics are firſt to be diſcharged, and namely, whether that Legatary 
which is firſt named in the will ought to have his Legacy firſt anſwe- 
red before the reſt, and he that is named in the ſecond place,to have his 
Legacy next, and fo the third, and fourth, untill the death's part be 
wholly ſpent, and then the reli of the Legataries to bave nothing : or 
whether the Executor may gratify which of the Legataries he will, 
without difference whether he be hiſt or laſt named in the will: or 
elſe whether ought every Legatary to ſuffer detalcation, or ratable 
deduftion from every Legacy, to wit, from the greater Legacy the 
greater part , apd from the lefler Legacy the leſſer part, proportionably, 
{o that the Legacies donot exceed the death's part, and that the death's 
part may ſuthce to pay the Legacies. 

It ſeemeth (2) by the opinion of ſome, that a ratable part is to be 
deducted and taken from every Legacy : and that it is not in the pow- 
er of the Executor to gratity any one Legatary to the prejudice of ano- 
ther Legatary, whether he be firlt or laſt in the Teſtament ® 3 but ra- * L. quis teſtamen- 
ther, if the Executor pay to.one Legatary his whole Legacy, that then *2- $ apud Julianum, 


he bindeth himſelf to pay to the reſt of the Legataries their whole Le- ;.; > Jo —_ 


gacies alſo Þ, in L. ſcimus. $legiti- 


; ; mam credirorib. C2 
de jure delib, d In Auth, de hared. & falcid. $ non autem. & ibi Bar. 


On the contrary, it ſcemeth by the opinion of others, that if the Ex- 
ecutor do make an Inventory, then it is-in the power and choice of the 
Executor to pay to which of the Legataries he will his whole Legacy ©: « x,, (cimus. s & fi 
like as it is in his choice to pay to which creditor he will his whole prafatam. C, de jure 
debt 4, albeit he be not ignorant of other debts of the ſame nature * ; delib. & ibi Jil. ver, 
and that payment being made accordingly, and no aſſets remaining in I 
the hand of-the;Executor, the Legatary hath no more remedy. againſt & Yard. his verb. $i 
the Executor for his Legacy, then hath the creditor for his debt, who home deviſe a A. 20 
by the Laws of this Realm is utterly excluded 3 and by which Laws it _ B. - wo a Ce 
is lawfull for the Executor, to gratify which of the creditors he will f, 321m of on ence: 
faving in certain cafes elſewhere mentioned 8, ens forſque al valoe 


; de 20 li, Ore il eſt- 
in ele&ion de executor, a queux de eux trois il voyl payer lez 20 1j. & fil payer 2 hune, Jaucer ne poyer 
contradire ceo, ne ad aſcun remedy pur ſon legacy. fol. $45. © $ & fiprafatam. * Er hoc ira jure hujus 
gegn2,ut infra part.6.$ 16. ſecus jure civil, ut cod. $16, * Dot ,& Stud.lib.2. c. 10, © Iofra parts 6, $ 16: 


In which contraricty of opinions, this-is (3) firſt to be conſidered 3 * Paul. de Caftr, in 
whether the Executor do make an Inventory or not. L ſcimus.$ I'ma cre- 
| X dirotibus, C, de jure 
It (4) the Executor do make an Inientory, according to the qu, atex, ind.L. 5 
Laws and ftatutes of this Realm, then he necd not pay to any & < prafatam. 
Lepatary his whole Legacie®, though he be firſt named in the will i. * Jakin L.6 quis teſt, 


E mean 


X. 3 $ zpud Jul.ft.d.leg. 1» 
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(1 mean, where there is not ſufficient to anſwer to every Legatary his 

whole Legacy ,.) but may retain a ratable part, according tothe pro. 
* Imo jure civili le- poxtion aforeſaid * 3 ſaving (5) in certain caſes: whereof one is, 
ry when ſome ſpecial! thing is bequeathed, as the Teſtator's fignet or his 
tuere renerur. Gaſtr, White horſe 3 which {peciall Legacy (as ſome do deem )) is to be 
& Alex.ubi ſupr. un- ſatisfied and payed wholly, without diminution, in reſpect of 'any 0- 
de fruſtra pererer, ther generall Legacies, or of Legacies which do confitt in quantity !, 
us iy or r= Anothercaſe is, when the Legacy is to be diſtributed in pios wſws ®; 
hs, 6 nos -> wherein though ſome be of opinion,. that this Legacy is to be whol- 
reit cxecutor falcidi- Iy ſatisfied before other Legacies generall, or conlitting in quantity ; 
am retinere, Spec. de yet by the common opinion , received me approved of the beſt later 
_ ecit, S XI). N» writers, this Legacy, hath no ſuch- priviledge warranted by Law, to 
1 Ja, poſt Paul. de Þ© Preferred before the reſt *. Another'is, when the Father doth be- 
Caſtr. in d. L, fiquis queath ſomething to his Daughter for her Dowry, @ towards her 
reſt. & apud Jul. marriage ®. Another is, when the Teſtator doth bequeath any thing 
quamv1is non negen 1 (atistaction or recompence of ſome injury by him done, or of goods 


MR evil gotten ® : for thoſe Legacies alſo are not to be diminiſhed, by 


procedere. 1eaſon of other generall Legacies, or Legacies confiſting in quantity, 
= Caftrenſ, in d. $ the which ſhall remain wholly unſatisfied, rather then thoſe foreſaid 
apvd Jul, Legacies ſhall be diminiſhed. And conſequently, in theſe caſes it is 


* Li "im de le- G . ' 
paris piis non dedy. Not in the power of the Exccutor to gratific any.other Legatary at his 


catur falcidia, tamen cledion P, 

hoc procedir quoad y 

commodun teftatoris: ſecus quoad damnum evitandum, fi legata excedant ſummam vel vires patrimo- 
niiz ut fi centum habeat rantum in parrimonio, & cenrum- quinquaginta erogavit, partim ad plas cau- 
ſas, partimad profanas z runc enim legata utrinque minuuntur, & reducuntur ad modum & menſuram 
patrimonii teſtatoris : deinde de profanis detrahitur falcidia, non de piis. Ira tener Bart, d. Auth. (imi- 
lirer cum piuribus per Tiraquel. allegatis, ex cujus relation. hanc quoque communem allerit Vaſqu, 
de ſuccefl, progreſf. cir, 3. $ 26. " Caſtrenf, ubi ſupra. ® Caſtrenſ, in $ Federic, de ſenis con- 
fil. 243. P Paul. deCaſtr. ind. $ apud Jul. cujus confilio hzc ſunt mente tenenda, quia ( inquir ) 
ſunt fingularia, 


Furthermore, (6) if the Executor do make an Inventory , and 
afterwards pay to ſome Legatary his whole intire Legacy, yet is he 
not thereby tied to pay the reft of the Legacies wholly, ( the death's 
part not being ſufficient; } and this is undoubtedly true, if the Exc- 

4 Plowd.in caf, inter cutor were ignorant of other Legacies given by the Teſtator 4, ex- 
Paramor & Yardley. ceeding the death's part, when he did pay the whole Legacies *. 
Quod vero Bar. ſcrip- gy; (2) neither the Executor nor any other Legatary can reclaim 


fir, quod h ſubri- . R 
—ak as "roman pet or recover that overplus paid, and delivered to the hands of the 


legarario integraliter Legatary, as unduly paid unto him, in reſpe&t that there is not 
ſolvens, omnibus a- 

lis 1n ſolidum folvere compellitur, omni penirus inconſtantia amora, intelligendum eſt fine deduRione 
f.Icidiz, id eſt, quartz hzredi debitz, ( Bar. in $ non autem, de hered. & falcid. in Auth.) Nec enim 
dixir, neque profe@to ſomniavit Bartolus, hzredem compellendum ſolvere reliqua legata tine diminurione 
legatorum, que ſuperant vires h#reditatis, fa&a ſcilicer inventario, DD. in Auth, / 

ad L, falcid, * L. (cimus, $ & fi prefatam. C, de jure delib, & ibi glofl. ibidem, 


ed cum teſtator. C. 


ſuffi- 
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— 


ſufficient to pay all the reſt -of the Legacies out of the death's 


part Ff, . + Hoc verum jure 

, F "P quo nos utimur, quo 
neque- execurori neque: legatario comperat indebiti cohdiftio, vel aliqua aRio quz ſapiat cjus naturam. 
Imo vero vel ipſo jure civili, urcunque Crediroribus vel legatariis per hujuſmodi a&iones ſubveniatur 3 
at certe execotori legis Falcid. vel Trebel. beneficium prorſus denegatur, Spec, de Inſtr. edit. $ nunc vero 
aliqua, Nn. 26. 


IF the Executor enter to the Teſtator's goods, and will make 
($8) no Inventory thereof, then may every Legatary recover his os 
whole Legacy at his hands * : for in this caſe the Law preſumeth that Rs ff 4 I 
there is ſufficient goods to pay all the Legacies, and the Executor doth jjrerjs.de raptor.cxtr. 
ſecretly and faudulently ſubſtract the ſame ” : whereas otherwiſe the » Sichard. in d- L. 
Exccutor is preſumed not to have any more goods, which were the _ S & - = 
Teſtator's , then are deſcribed in the Inventory, the ſame being law- \Fonoie any 
fully made X, de bonorum inſutffi- 
; . RN” cientia 3 nam tunc 
licer non conficiat inventarium, non tenerur ultra vires hzrediratis. Jaf. in d.$ & fi przfaram. limitac. 4- 
Coyar. in C. 4, de teſta. extr.n, 15+ De jure vero regnt noſtri, five fit inventarium confe&um, five non, 
creditor, ſeu qualiſcunque perens, ſufficientiam prober bonorum, ur viderur per Dyer, M.$H. 8. c. 3. & 
alibi, * Fatd, & Sichard, in-$ I'ma. d., L. ſciazus, & hzc opinio communis eſt, ut air Franciſcus Hers 
culan. tra& de probac. neg. n. 256, 


$ XVIII. Of Childrens or Filiall portions within the Pros» 
vince of Yorks 


1» By ancient cuſtome throughout the Province of York every Child 
ought to have a Child's portion. 

2. What if he be heir, or advanced by bis father in bis life-time ? 

3. Divers queſtions about ' Childrens or filiall portions fit to be 
known, © 

4. Whether the Father by bis will may forbid his Child to have any filiall 
portion. 

5. jor ti the Father may leſſen his Child's part or portion by his 
will, 

6. Whether the Father may impoſe a condition upon his Child's por- 
tion. 

7. Whether the Father may by his Will deferr the day of payment of bis 
Child's portion. 

8. Whether the Father may impoſe a charge upon his Child's portion, 
or-beſtow it upon another after the death of his Son. 

9. Whether a Legacy bequeathed bythe Father ſhall be underſtood to be 
left to the Child, in recompence of his portion, 

10. Whether the heir in tail be barred of a filiall portion, 

11. What if the Lands be of a very ſmall revenue ? 

12. Whether the Heir in reverſion may have a filiall portion, 

13, Whes 
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4 3s Whether Be wbich bolderh Lands by deed in thortgage may obtain 
a Child's part'vf bis Father's goods. 
14. Whether copy-hold Lands bar the Child. from a filial; por- 
£108, | 
15, What manner of preferinent doth exclude'the Child from a filial 
portion. 
16, A rude deſcription of preferment excluſive of a Child's part, 
17. An explanation of the former obſcure deſcription, 
18, he if another then the Father beſtow a gift upon the 
Child ? be 
i9. What if a Father beſtow a thing upon another for the good of bis 
_ Cbild, as for rim and knowledge ? 
beſtow an Eccleſiaſtical benefice upon big 


20. What if the Father 
Son e 
21. What if the Father diſcharge the Son's debt ? 
22, What if the Father provide a marriage for bis Child ? 
23+. What if the Father beftory an office upon bis Child ? 
24. What if the Futher | bequeath ſomewhat in liew If his Child's 
ortion ? x | 
25. Wha if the Father beſtow aleaſe or an annuity, whereof the Child 
is toreap xo benefit whiles the Father liveth ? 
26. What is meant by this word Competent. 
27. What if the Father's ſubſtance greatly increaſe after the preferment 
of bis Child? | 
28. A ſmall gift of the Father doth not bar the Child of a filial 
portion, 
29. Whatis underflood by this word Portion. 
30. What if the Father beſtow much upon bis Child to: ſome other end 
. then for bis filiall portion ? 
31. What is ſignified bythis mord Patrimonium. 
32. What the words Matrimonium and Patrimonium do im- 


. Port. : | 
33+ Whether the Child may caſt in that which be hath received of bis 
Father, ani ſo recover a filidll portion. | 


WW "bin the Province of Tork, generally, (and in ſome. particular 
places within the Province of Canterbxry, there hath been an 
(1) ancient Cuſtom ſo long obſerved, as the beginning thereof doth ex- 
ceed man's memory, and diversfamous Writers, dead and buried long 
agoe, have made mention of the ſaid Cuſtom in their yet living works, 
* Lindw. in c. Statu- tO have been obſerved long before their days *3 by which Cuſtom con- 


= de Teſtam, - tinuing unto this d iy, there is due to the lawtfull Children ofevery man, 
7, YITOVINC., CONItir, 

Cant. kratton de legib, & conſuetud, Angl. lib. 2. cap. 26, Firzh. Nat, Br, de Rationabili parre bo- 
norm, Dot. & Stu. lib. 1. C. 10. Frook Abridg, Tit. executor. Dot. Smith tract, de Repub.Angl. lib. 3+ 
c. 6. Magna charta, c. 18, Quibus adde Atta, antiquillimaque indutitarz fidei inftrumenta , in Archuvis 
&rchicpilcopi Eboracentis fideliter cuſtodica. 


being 


i 
1 
: 
i 
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being an inhabitant or an houſholder within the ſaid Province of 

York,, and dying there or elſewhere, being an inhabitant or an houf 

holder within that Province, a filiall or Child's part and porti- 

on, which is ſometimes a third part, and ſometimes a half part, 

of his clear movable goods; as hath bzen afore ſhewed : unleſs 

the Child (2) be Heir to his Father deceaſed, or were advanced 

by him whilſt he lived >. Whereby we may conccive a notable * Supra ezd. parte, 
Rule, and two famous Limitations thereof. The Rule is this z There is 5 ** 

due to every larofull Child a filiall portion of his Father's goods dying 

within the ” ras of York. The firlt Limitation of this rule is, V#- 

leſs he be Heir to his deceaſed Father, The other Limitation is, Vuleſs 

he were advanced by bim in bis life-time, And foraſinuch as many 

(3) queſtions do ariſc daily about Childrens portions, no leſs need- 

tull to be known, by reaſon of the frequency thereof, then hard to 

be attained , becauſe of the ſcarcity of writers upon this lubje@ : 

T have thought good to ſet down ſome obſervations, as well touching 

the rule, as touching the limitations, whereby the ſaid queſtions may 

be decided. Ot every of theſe particularly. Concerning the Rule 

therefore, the ſame doth proceed and taketh place, Firſt, (4) albeit 

the Father by his laſt Will and Teſtament ſhould forbid his Child ro 

have any part of his goods. For a filiall portion being due unto 

him by force of the ſaid Cuſtom, the Father's will is not of force 

to withſtand the effe& thereof ©. Secondly, (5) the Father cannot « x,, quoniam in er- 
by his laſt will diminiſh the portion due to the Child by virtue of roribes. c. de inoffi- 
the ſaid Cuſtom 9, And therefore if the Father ſhould bequeath ciol. Teftam. Accedir 
to his Child twenty pounds in mony, in full ſatisfation of his fili- 
all portion, whereas peradventure by the rate of his inventory the eum — 
ſame would extend to thirty or forty pounds 3 in this caſe the Child urpore quod jure n2- 
may refuſe the Legacy, and recover his whole portion, notwith(ian- **ali deverur I pacre 
ding his Father's will *. Thirdly, the Father cannot impoſe (6) any aq x, quoniam. c. 
condition upon the ſaid portions, though the ſame were not onely ge inofficiof. Teſtam. 
lawfull, but cafie to be performed. For the Child may recover the Quod tamen non eſt 
portion without performance of the condition f. Fourthly, the Fa- —_— th 
ther cannot (7) defer the day of payment of the filiall portion due begins poivaras = 
to the Child, asto be paid ſeven years after his death : for it is due per Claud. Barran- 
preſently upon the Father's death, and is recoverable in the.,mean dier TraR. de legiti- 
time, notwithſfianding the Father's will to the contrary #. Fifthly, as oy aches oo _ 
the filiall portion is due to the Child without diminution, condition, qv wimur : Nam 


or delay, fo is it due (8) withont all manner of burthen or charge *. jure civili filius ac- 

ceptans quod f1bi re- 
linquitur prolegitima, per hoc non amittir jus agendi ad ſupplementum. Imo etiamhi pater in tali legato 
appoſuirt clauſulam, qua juber filium contentum eſſe, ira ut non poſfit plus petere nomine legirimz, vel 
quacunque alia ratione ; tamen filius ſimpliciter acceptans legatum, non expreſſe renuncians, poteſt pe- 
rere ſupplementum legitimz. Similirer fimplicicer acceptans legatum 2 parre pro legitima relitum, non 
prohiberur ſupplementum petere, licet fecir quierantiam generalem. Jaſ. in c. fi quando. $ general. C. de 
inoffic, reft, f FP L. quoniam prioribus. C. de inoffic. teſtam. in rextu. # d. L. quoniam, & L. ownimodo, 
C.de inoffi. teſtam, & Claud. Batrandier ubi ſupr. * d, L, quoniam. ubi apparet quod ipſa conditio vel 
dilatio, vel alia diſpofitio, moram vel quodcunque onus introducens, tollitur : id quod viridi ctiam obſcr- 
yantia habetur infra Provinciam Eboracenſem, 


Y And 
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And therefore if the Father ſhould by his will bequeath the ſame to 
any other perſon, after the death of the Child, (which thing is very 
uſuall within 'the Province of Tork,,) the Father's will is void in this 
point. For he can no more diſpoſe of his Son's portion by his will, 
i Supra ©:d.part.$6. then of another man's goods i, ''Howbeit, if the Father ſhall deviſe 
Necin Anglia aliqua any thing to his Son by his wfll over and 'befides his filiall portion, 
—_ wr bars —_ there is no queſtion but he may transfer the fame to any other after 
15, UrpOte QUE , 
evaneſcente patria his Son's death 3 but the portion due to the Son ſhall belong to 
poteſtare conſiſtere hjs Executor or Adminiſtrator after his death. What if the Father 
nequir. Inſtir. de pu- (4,211 bequeath a Legacy to his Child, being neither Heir, nor ad- 
_ _—_ —— ac by him in his life-time, without any mention whether the 
g.ibidem, Fr Wo _—_ 

ſame ſhall be (9) in licu and recompence of his filiall or Child*s part? 

whether ſhall this Legacy be underſtood to be in confideration of 

his portion, yea or nay? In this caſe, if the Legacy bequeathed be 

as much or more in quantity then the filiall portion doth extend un- 

to, by the rate of his Father's inventory, the Teſtator is prefumed to 
t Nam quandoquan- have bequeathed the ſame in recompence of the filial! portion *, 
tiras legati convenit thooh he did not expreſs ſo much. And fo Ithink it to be, when 
= _ the Legacy doth want but a little of the filiall portion, though the 
__—_ a re. Child be then at liberty whether he will accept the ſame for his 
liftum fore animo portion, yea or no, as is afore ſaid. But it the Legacy be very ſmall, 
compenſandi,etiaſi if the Father will that it ſhould be paid out of his part of his 
—_—— bo Hearn : goods; then ( in mine- opinion) the Legacy ſo bequeathed is not 
wuko magis quando to be preſumed to have been left with a mind or intention of 
tenetur ex cauſa ne- compenſation or recompence of the filiall portion 1. So that in 
ceſſaria, Menoch. de (jc Jatter caſe the child may. recover as well the filiall portion 


PR _ 42. 5 the Legacy, but not in the former. Thus much concerning the 
I Venoch, d, lib. 4. rule. : Is LE 
p'zfump.109.n.6, * Concerning the firſt limitation of this rule, which is, That be 


| which is Heir to bis Father can have no filiall portion of his goods ; 
= Eorum qu#.in hoc This is diverſly extended ®.. Firſt, Not onely the Heir of [Lands 
paragrapho tradun- holden in fce-fimple is thereby barred from the recovery of a filiall 
tur notitam, Wag's. ,ortion, 'but he (10) allo that is Heir in fee-rail,, either generall or 


S web, hn ſpeciall ®, Secondly, albeit the Lands'be (11 ) of very {mall reve- 


inſpeQa lege ſcripra , Niue, peradventure not pm a noble yearly rent, .arid the goods . very 
naus ſoin. Quam: preat.in compariſon of ſo ſmall rent, (be it athouſand pounds or 


| rem Bloor morez ) even in this.cafe the Heir is. barred* from the hope of a*filiall 
__ deinceps larear POrtion %, And though this may ſeem hard to the — if we con- 
'ni renebris, ſed lucis lider that ſame Fs primogeniture : yet. if we ſhall confideron the 0- 
QJniter, eres pubi- ther fide, -that. it the: Lands.be worth-a — AI Wn Fr year, 
US , OMNINUS quo- 1; -n : oth ebts : T Nat "7 
Tum. ing reſt clarius 22d the goods: lictle or nothing: worth, (tho 1g-patd ,, )-gud 
fplendeſcar. t "LONG 
*-Hoc-iplum amres uno ore fatentur. ®:Hanc ſententiam bone, Memoriz D. Jo. Savil, vous *Barorum 
Scaccarii Regii, pro cribunali ſedens apud -Caftrum Eborac.ſeptimana aſſiſarum, Anna Doaiini (nifi mea 
me memoria.{allar) 1604, publice propalayir, memer, cum. aliis quamplurimis, tum, preſcnie,, aadiente, 
&-d ligenter ariimadyerteiite, tantj judicis &. tam. cxperti,(maxime vero. in couluewdigibus Iy3 45 .c4gni 
Edofealibus) ſermonem, ' © ! Sto 10h : 
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little or nothing left to.the reſt of the Children, ( which caſe is more 

frequent then the former 3 )) the cuſtom ( we ſee ) is not void of 

equitie, when both caſes are equally balanced, and indifferently pon- 

dered. Thirdly, not onely that Heir is excluded from a filiall por- 

tion which doth enter upon the Lands immediately atter his Father's 

death, buthe (12) alſo which is Heir in reverſion is Heir, and being 

Heir, can have no filiall portion?. For in the Writ de retidnabil; * Huc facit quod rra. 

parte bonorum, it is contained, that he which demandeth a filiall por- qe = > " On 

tion, wec eft beres, nec in vita patris ſui promotus, as by the ſaid Writ - ty COAT TT Ee 

more at large appeareth 4. Now he that is Heir in revertion cannot fay 4 Firzh.Nar.Bre. fol, 

ſo, and therefore can recover no filiall portion, according to the cu- 122+Br.de Racionab, 

ſtom of the Countrey : otherwiſe if he ſhould recover a portion, P4"< 29307- 

and the Land afterward, the finall intent of the cuſtom ſhould ſuffer 

prejudice , which would that the Lands and goods ſhould not goe 

both one way, but the one to the Heir, and the other to the reſt of » 

the Children. And yet the caſe may fall out very hard with the Heir 

in reverſion. For what it he ſhould die in the mean time, betore he 

could lawfully enter to thoſe lands, which be his onely revertion, 

and fo reap no benefit either of his Father's Lands or goods ? How- 

ſoever it ſhall fall out, he mult be content with his lot : and though 

not he, yet his ſhall enjoy the land at the time appointed *, Fourthly, - yide Dyer ubi ſup. 

albeit ( 13) the Heir hold lands by deed or feoffment in morgage, or 

with clauſe of redemption, that is to ſay, upon condition that it the 

feoffor pay unto him a ſumme of mony at a certain day, that then 

the feoffor may re-enter, and the deed or grant to be void, &c. yet 

nevertheleſs in the mean time, untill the condition be pertormed, and 

the Land redeemed, if he ſhould demand any fhiliall gortion, he is 

barred, becauſe as yet he is Heir to the decealed F, But if the Lands f De bac q. conſului 

ſhould be redeemed, and the mony ſatisfied, then it is thought that he IS 

may recover a filiall portion 3 becauſe then he is not Heir to the decea- (dum vixit)diſertift'« 

ſed, nor the advancement certain made by the Father in his lite-time *. wuin, & AI confiliis 

Likewiſe ifa man purchaſe Lands in fee, and by will deviſe the ſame *eg'# Maieſtati in 

to his cldeſt Son, and to the Heirs of his body, and for defaule of wok CE 

ſuch iſſue to his younger Son, and to the Heirs of his body, &c. in this gum,nee illo Honere 

caſe the eldeft Son is not barred from the recovery of a hiliall portion, as indignum; cujus ran« 

Heir to the deceaſed 3 becauſe he is not as Heir to his Father according _ __ maturam 

fo the courſe of the Common Law, but according to his Father's — 

Will ||. But whether this deviſe ſhall bar him as an advancement, or rar qualis hic a nobis 

as a Legacy intended to be given or bequeathed in licu and fatisfacti- ciratur 3 ſane(fi quia 

on of his filiall portion, may be a queſtion 3 whereot partly heretofore, n. — Tqui- 

and partly hereafter, Note alſo, that if the Child thould ( 14) have ,j py nano. __ 

any copy-hold Land after his Father's death, in this caſc he is not re- * Idea D. Th. Hel. 

puted his Father's Hcir to the effect aforeſaid, and fo not barred from coth. | | 

the recovery ofa filiall portion, due by the generall cutiom of the ſaid _— fol. 12g. N, 

Province ”, " Ira nornunquarn I 
Concerning the ſecond limitation, which is, That the Child advan- non paucis, quorum 


ced or preferred by his Father in bis life-time cannot challenge a filial non eſtobſcu:a fan 2, 
Y 2 portion Juriſconſulcis accep!. 
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portion of his goods : Fox the better underſtanding of this limitation, it 
may be demanded, (15) what manner of preferment or advancement 
that is which doth debar the Child from a filiall portion. This queſti- 
on is much more eaſily propounded then anſwered ; for that I do not 
find it defined or deſcribed by any writer, either Civill or Temporall; 
and conlidering the varieties of opinions and diyerſities of judgements 
in this matter, it is impofſible to make an abſolute definition thereof, 
and very difficult to make a true deſcription. HowbeitI have adven- 
turcd in a rude kind of delineation ( and as it were witha pencill with- 
out any colours) to draw an obſcure form and ſhape thereof, This 
then (in my conceit ) may be termed an advancement or preferment 
whereby the Child is excluded from a filiall portion, whenas (16) the 
Father in his life-time hath bettowed upon his Child a competent por- 
tion whereon to live. This obſcure picture, that it may be the better 
perceived, ſtandeth in need of an explanation or expoſition 3 for the 
which I mult acknowledge rny felf to be indebted not onely to the 
Proteſſours of the Civill Law, but alſo to them of the Temporall, and 
rather to obſervation then to reading, the matter it ſelf being rather 
over-ruled by cuſtom,then ſubjeR to rules of written Law. The( 17 )ex- 
planation is this : Firft, where a preferment is ſaid to be that | which 
the Father beftoweth,\. it is to be noted, that if (18) another then the 
Father beſtow any preferment or advancement, though never. {o much, 
this preferment by another is no bar to the Child, from the recovery 
» Claudivs Battan- Of bis filiall portion of his Father's goods * 3 much leſs where the 
dier Tra. de legiri- Child hath advanced his eſtate by his own induſtry. Secondly, 
ma, C.12.n. 3I-Lſ{ci- where it is (aid | pon his Child, |] it is to be obſerved, that if 
CT the Father beſtow any thing upon .( 19 ) another for his Child's 
dei:cf, Teftam, fake, or for the good of his Child , nevertheleſs this is no ſuch 
Y Arg.L. Omnin 040. preferment as will hinder the Child of his filiall portion. And there- 
os C, de in- fore if the father beſtow. any.thing upon a man of trade, to take his Son 
oem Nr foran Apprentice, and to teach him his myſtery, this is no advance- 
enim non- eſt tranſ. Ment tothe effect aforeſaid I. Or,if he beſtow any.thing upon. a School- 
miſhbile, & ideo-non mafter.or Tutor, in the Univerlities of Oxford. or Cambridge, for the 
compuratur in legi- ;ncreaſe of his knowledge in learning, or for any. degree there to 


pagan. RR. be obtained; this is no advancement to exclude the Child- of. a fili- 
: 4, L. 3. 5 ultim, de all portion *ﬀ. No more is it, if the Father buy the advowſon 
Munerib. L. ultim.C. (2Q) of an Ecclcliaſticall bencfice or dignity , and afterwards pre- 
_— CE ſent his. Son thereto. Or. it the Son be (21) much indebted, and 
» Claud. Batrondier the Father diſcharge the debt; yer I hold, this not to be a prefer- 
d.c. 12.n, 28. L, Li- ment ®® But. if the Father beltow (22) a competent portion with 
ber.C.de poſtlim. re- his Daughter in marriage , upon him that. ſhall marry her, this, 
ver{.ubiramen &ſtin- ichour queſtion, is ſuch an advancement as will bar her from the de- 


oo pp Y mand of a filiall portion ®. And ſoit.isif the Father be at charges to 


G. de inoffi. teſtam. buy a Ward, and doth match him in. marriage with his Daughter : 
Claud.in d. Tra. C. this is an advancement whereby the Daughter cannot claim ,any filiall 


4 roomy Legum An. P2ztion, though the Father doth nat beſtow any thing elſe upon her *. 
glicarum peritis ſzpe : : 
wadivum agnoſco, quos de hic qy, conſului.. 


What 
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What if the Father buy an. office, (23) and beſtow it upon his Son ? 

whether is this a preferment to bar him of his portion ? It ſeemeth to be 

no bar thereunto 4, Thirdly, where it is ſaid | in the life-time of the * 4.L.3.5 vitim.#.de 
Father, ] we are to underitand, that though the Father by ( 24) his Muneribus, Claud.us 
laſt Will and Teſtament do bequeath any Legacy to his Child in lieu bi ſupra. 

and fatisfaQion of bis filial! portion-z yet becauſe this was no ad vance- 

ment to the Child whilſt the Father lived, he is not {o barred from 

the recovery of a filiall portion hereby, but that he may refuſe or wave 

the Legacy bequeathed in his Father's Will, and recover a filiall porti- 

on, due according to the cuſtom of the Countrey*. Howbeit if the + gypra hocipſo4.in 
Father in his life-time beſtow (25) a Leaſe upon his-Child, or grant. princ. 

unto him an annuity for life out of his Lands, yet in ſuch man» 

ner as the Child ſhall not reap any benefit thereby, ſo long as the 

Father liveth, but after his death 3 this is holden tor a preterment or aa 

advancement f, becauſe it was aſſured unto him in. his Father's life- f, Ira communirer 
time. Nor is this caſe contrary to the former. for the Child had no *raditura Noſtratibis 
aſſurance of his Legacy untill his Father was: dead, becauſe he might IG 
have revoked the ſame at any time whilſt he lived ; which he could bifſ.de hac re ſermes 
not doe in. the other caſe.. Fourthly, where it is ſaid | « competent nem-habui. 
Portion, | this word (26) Competent lignificth cquall, or not far inferi- 

our to that quantity, which otherwiſe, according to the: cuſtom ot 

that Province, ſhould fall to be due to the Child, after the rate and 

proportion of the Father's cſtate, at that time when he.doth bettow 

any ſuch thing. upon. his Child.;. for the ſame being equall, or not 

much under the rate which ſhould belong to the Child by. the cuſtom 

aforeſaid,ithis Father had then died.ſhall ttand for a ſuthcient preterment 

and ad vancement,toexclude him froma filiall portion 8.For confidering « De modicis non eft 
the equality, or ſmall incquality, betwixt the one and the other, it ts co curandum..- L, cio 
be,preſumed, that it was the Father*s purpoſe that the one ſhould ſtand re gloſibidem de 
in ſtead of the other Þ, Inſom.uch thar if the Fatherafter this preferment 7 ms cg tnt 
ſhall live many years,and( 27 )encreaſe his ſubſtance, yet I think that the ga, & Oxonium.pe- 
Father s former gitt would bar the Child from recovery «< any farther «it aquaies, 

filiall portion-: and the reaſon is 4 becauſe as the Father did grow ri- 

cher, (in which cafe the Son's preferment ſhould be lets,) & it might 

fall out that the Father might have grown poorer, and t.iciz ic Son's 

preferment ſhould have been more then otherwiſe it would by the, cus 

ſtom of the Country. So that the Father's gitt being at the firſt com- 

petent, in regard of his eſtate at that preſent, the ſame is not made et- 

teuall or incffeQuall by the increaſe or decreaſe of his future eftate.But 

it the Father's gift were(28)not competent,or tar under the ratc uf that 

which otherwiſe ſhould belong to the Child by the cuſtom.z as for the 

purpoſe, if the Father ſhould give his Child five pounds, to put in his 

purſe or beſtow at his pleaſure, whereas otherwiſe his filiall portion , : 

would extend to divers hundreds 3 I do not hold this gift of the Fa- ——_—_— nw 
ther's to be ſuch an advancement as will exclude the Child from tus fi- dl roo = 


liall poxtion i, neither in the conſtrution of Law, nor in the intention ber c ompurari in le- 
: gitli:.4l , Quia ano 

donandi id feciffe prefurniiur. L. Liber. C. de poſtlimin. reverfis, Clar, d. TraR. c, 11. n. 28. 
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of the Fath&t ;/and'that it is" ratlicx to" be'tertvied 2 meer benevolence; 
then a preferment ot 2dvaricement exchulive'6fa filial] portion; atd if 
the Sor have deſerved a good turn: at his Father's hands, this isn&' ad. 
* Quo eaſunon coft- yancement, but a recompence of that which was formerly deſerved &, 
wg ry leg p,, the word (29) [ Portion] I underſtand not onely a ſum of money, or 
om. wen ports” part of the Father's goods: and chattels, but alſo lands ind-anmitties, 
beſtowed by the Father uporr Hi Son. - Fihally,'By thefe words ['where. 
on to live! ] it is t6 becoltedted; that if the Farher beſtow any thing up- 
on his Child to (30) ny othet end, 'as money in his purſe to ſpend a- 
mongſt his equals, or to buy him ſutes of apparell, or books,or armour 
forthe ſervice of his Countrey z yet this (as I take it) is not to be hol- 
den foran advancement, though peradventure the ſums of mony gi- 
ven for theſe particular ends wete not- very much inferiour to that 
which otherwiſe might belong to the ChH for his filial portion accor- 
ding tothe cuſtom, and 'otherwiſe would have been taken for an ad- 
'-Quod fludii cauſa, yancement |. For that is properly (31) called Patrimoninum, or Patris 
vel pro libris, aut 2 manu, which the Father is bound unto by the Law or initinCt of na- 
& fe Cirill quſe: ture towards his 'Son, which is, toprovideſome competent thing for 
quid non eſt tranf- the tnaintenance of his Child,” whereby he may be the better enabled to 
miſſibile, non impu- ſive after his Father's death ®,' NO on | 
rarur in _— » And as there is Patrimonizem, ſo there is Matrimoniam ; the definition 
"___ 7% + pos whereof is, viri & famine conjunttio, idividaam vite conſuetadinen 
portionem appellare *Y*?+: ge gl} | . avglÞ 
ſolemus. continens, the joyning together ofman and woman 'in an unſeparable 
= De fignificatione ſociety of life. But the ttue (32) Etyiiologic of the word is, Matrit 
—_ — _ miunw, that'is, the 'Mother's duty , whereunito' ſhe'is bound by the 
Rei.ff, de verb.fignif. -aW Of nature, and is ot ought to be exerciſed in the notiriſhing of 
her Children, whilſt they be young” and under her govertiment, like 
» Sumra Hoſtienf. Chickens whilſt they be under the Hen's wing =. Anſwetable to this 
| pr "et: Metrimonium, Or Matris munys, is Patrimoninm, ot Patris mute, the 
wſal.Panbt.in 642, Father's duty, Which isor ought th be- exerciſed in ptbviding of fome 
= conver(. fidel, ex; competent portion for his Childreti, whereby to live after they ceaſe to 
n.2.Przpoſ.inRub.de be kept any longer under their Mother's wings, and do fly abroad in- 
Jponſal.extr.n.7- {> the world to life for themſelves. And that gift of the Father which 
is moſt proportionable hereunto, is moſt worthy (in mine opinion) to 
be adjudged a preferment, ſuch as will exclude the Child from a fi- 
liall portion after his death; 

But now ariſcth a queſtion not to be pretermitted : What if the thing 
which the Father beltoweth'upon the Child be fo indifferent betwixt 
competent and incompetent, that it may be juſtly doubted whether the 
ſame were Patrimonium, and fo ſtand for an advancement, or a meer 
benevolence, over and befides the which he might expe a filiall por- 
tion ? Now whether (33) may the Child caſt in that gift of the Father, 
and fo recover an equall portion with the reft of his brethren and ifters, 
yea or nay ? It ſcemeth at the firſt that he may, Forifa man ſeiſed of 
thirty acres of Land in fee-fimple have iſſue two Daughters, and giveth 
with one of them in marriageten acres of the ſame Land in franck mar- 
riage, and dieth ſeiſed of the other twenty-acres, ſhe that is thus mar- 
ried may (if ſhe will) hayepart of the twenty acres whereof her Fa- 

ther 
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ther died ſeiſed : but then ſhe muſt put her Land given in franck mar- 

riage in Hotchpot, (-as our temporall Lawyers term it,) that is to ſay, 

ſhe mult refuſe to take the ſole profits of the Land given in franck mar- 

riage, and ſuffer the Land to be commixed and I together with 

the other Land, whereof her Father died ſeiſed, fo that an equall di- 

viſion be made ofthe whole, betwixt her and her ſiſter ; and thus, for * Terms of Law, 
her ten acres, ſhe ſhall have fifteen, whereas otherwiſe, her ſiſter ſhall _ Hetehyots 

have the twenty acres of which their Father died fciſed 9. And as in de Crlles, tam Vic 
Lands, fo in goods, which is alſo agreeable to the Civill Law ?., And rtalem Nemauienſem, 
I have ſeen it ſometimes ſo obſerved by the conſent of the Children 2 Tra. infigni de 
not advanced, being then of lawfull years : but I have not known it Mea mang wor 
at any time ſo over-ruled by Law, without their conſents. And there- legitima, c. x. * X 
fore I do conclude, that, conſidering the ſtriftne(s of the Writ De ra- 4 Hoc enim nomi- 
tienabili parte bonorum, this gift of the Father ſhall either be found to natim in d.Brevi ex- 
be a preferment, or not: if ſo, then is the Child excluded from reco- ki ungun? en 
very ofa filiall portion : ifotherwiſe, then he may recover the ſame ac- dinem — 
cording to the cuſtom of this Province of Tork, as in the ſaid writ is 9brentam, pveri poſt 
contained 19, And thus much for this diſcourſe of filiall portions due 727m parrum ſue 
to Children within the Province of York: wherein nevertheleſs I do —— \ cxlig=— o- 
willingly ſubmit my opinion, to be cenſured by the judgment of the in vita patrum *ſuo- 
better learned, and more experienced therein, as I do in all the reſt of rum premori fuc- 


. runr, &c. Fitz, Nat. 
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In what manner 


TESTAMENTS 
[LAST WILLS 


Are to be made. 


m_— 


The Fourth Part. 


Seq, I. Of the Forms of Teſtaments, 


1. So many ſeveral Forms of Teſtaments, as there be kinds, 

2, Of Teftamentary Forms, ſome be General, ſome Particular. 

3+ The General Form of Teſtaments is twofold , Eſſential, and Acci- 
dental, 


Ere followeth the Fourth principal Part of this Teſtamen- 
tary Treatiſe z wherein I undertook to ſhew how, or in 
what manner Teſtaments or Laſt Wills, may or ought to 
be made. For performance whereof, 1 thought it con- 
venient, firſt todeliver certain Advertiſements, and then to proceed. 
The + 1 firſt Advertiſement is this, That as there be divers kinds of 
Teſtaments or Laſt Wills, (whereof heretofore ®) ſo there be divers a Supra 1. Parr. $ 
Forms of Teſtaments or Laſt Wills ; for every kind hath his ſeveral 7 * 9, &c- 
Form, and every kind differeth from another by his Form ®. b L.Julianus $ fi quis 
The + 2 next Advertiſement is this, That albeit every particular kind ad exhibend. ﬀ. 
of Teſtament have his proper Form peculiar to it ſelf © > nevertheleſs, ; $upra r part. $5 -, 
they have alſo General Forms common to them all, $,8:c.& infra eagem 
Wherefore, before I ſpeak of thoſe particular Forms, order requireth parte S 2%. cum re- 
11q. utque ad fhnem, 
that I ſpeak of the General. rg gr pe apr 
Of + 3 which General Forms,ſome do reſpe& the S:b/tance or inward g prox, , 
Eſſence of the Teſtament, whereby that is made to be, which was not ©; # Var. & Jaf. in L. 
and ſome doreſpe& the outward Appearance or Proof of the Teſtament, nemo it. de cg, 1, 
whereby that is made to appear 3 which otherwiſe , though it were, 
Dd ſhould * 
v 
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f Olden. de a&ion. ſhould not ſcem to bef. For not appearing, it is (in conſtruction of 


clall. 5, in =_ _ Law) as if it were not. Idem eſt int jure, non eſſe, & non apparere 8, ' 
tenet contra Bar, 
alios, ſolennirarem teſtamentariam non eſle de forma ſubſtantizli ſeu eſſentiali, ſed forma probatoria, 


Cujus opinio haud dubic vera eſt, ubi ſolennitas non eſt de neceſſitate ejuſdem, ur hic in Anglia, Co. 
var. in c. camveſles, de teſta, extr-N. 8. Minfing. in $. ſed cum paulatim, Inftit. de reſts. ordin. n.4. 
g Vel non efle & non apparere, paria ſunr, Vel idem judicatur, de co quod non eft, & quod non appa- 
ret. Rebuff, in L. Urbana. f. de verb. fignif, 


Se4. 11. Of the General Subſtantial Form 
of every Teſtament, 


1. The Eſſential Form common to every Teſtament, is the naming of an 
Executor, 

2. What it is to appoint an Executor. 

3. The naming of an Executor is ſaid to be the Head of the Teſta 
ment, 

4. The naming of an Executor is alſo ſaid to be the Foundation of the 
Teſtament. 

5. No Will properly termed a Teſtament, wherein no Executor is named, 
albeit other Legacies be left therein. 

6. The effeii of dying without, or with an Executor. 

7. An occaſion of further conſideration concerning the making of a# 


Executor. 
2 L.1.dehered. In- He General, F 1 Subſtantial, or Eſſential Form, common to every 
ſtir. L, 1, de vulg. Teſtament, is the naming or appointing of an Executor *, the 


ſub, L, hzredes pa- which alone doth make a Teſtament 3 and without the which, no 


_ = * Will neither is, neither can be rightly termed a Teſtament ®. To 
civile mentionem 7 2 Name, or to appoint an Executor, is to place one in the ſtead of the 


f:ciar de harede, I<ltator, who may enter to the Teſtators Goods and Chattels, and who 
non de executore. hath Action againft the Teltators Debtors, and who may diſpoſe of 


Nam ECXCcutores 7 ) 
quaies paſſim coaſt the ſame Goods and Chattels, towards the payment of the Teſtators 


raros videmus in Debts, and performance of his Will® 3 which if henegle& to do, he 
Anglia,ex omnifere may be convented by the ſaid Creditors, and Legataries, ſo long as he 
parte convenire cum hath Afﬀets in his hand 4. 


and Mg This +3 naming or appointing of an Exccator, is ſaid to be the head 


civile jus appellar of the Teſtament e. And as the body is dead, which lacketh a head, 
heredescompertum ſo the Teſtament is, as it were, dead, whercin no Executor is appoint- 
eſt, ita, ut EXecuror , 
huzuſmodi mer1:0 vice heres dici debeat, Quinimo & legiſtz, & caroniſtz omnes, illum pro herede 
agnoſcunt EXCcutorem, qui nullo alio inſtitutro herede depuratus eſt ad diſtribuendum bona defun&i 
w p10s uſus, Par. in L. nulli. C. de E iſcopis & Cler. Bald, in Authon. Licer. C. de Natu. lib. in princ. 
Lal. in L. precibus de vulg. ſub Ripa. in L. filioſa. de leg. 1. n. 21. ff. Panor. & Covar. in c- chm tibi de 
refta, exc, Liadw. 1a c, ſtatutum deteſta. lib.1. provin. conſt. Cant. verb. prius Mantic. de conjeR, ulr. 
vol. lib. 4. tit. 1. 0. 7. b L.quod per manus, de jure cod. Bar. & Ja. in d. L, nemo de leg.r. ff. 1d 
1pſum Jal, in Rub. deleg.1. quaeriam in re conſpirant jura hujus regni, ut per Brook his yerbis : Alias 
ciratis, & nunc denuo citandts, Nora per lez do@ors del civil ley, & (crjants del common ley, fi home 
fair ſon teſtamenr, & noſme nuls executors, ceo neſt reſtamenr, &c. Et alibi per Plowd. ſu? hac ver- 
borum forma. Sans teſtament home ne ſerra executor. Brook tir, execut. 20, Plowd. in ca(. incer Greis- 
brook & Fox, fol. 276,b, &c - Sichard, in Rub. dehered. Inſtir, C. Terms 'of Law, verb. cxecut: 
4 Terms of Law, verb, execur, & latius infra part. 6. $3- e $ ante Inftit. de lega, 

cd ?, 
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©d *, Itis alſo ſaid F 4 to be the Foundation of the Teſtament ®, where- / $ Imprimis, lnftir, 
fore as no building can ſtand without a Foundation, ſo no Teſtament ©< A4ei com.hered, 
can ſtand without the appointing of an Executor ®, neither can be Fe. NOR 
properly named a Teſtament. And + 5 although never ſo many Legacies, 4 D. L.quod per ma- 
or Deviſes be given, all thoſe Legacies and Deviſes notwithitanding, vs de jure codic1', 
ſuch diſpoſition may be called a Codicil, or a Will, or otherwiſe term- gh * —_ 
ed; but certainly a Teſtament it is not, neither can be properly fo "4p gt #—o_a 
named!; and therefore F 6 he that miade any ſuch difpolition, ſhall be quod Teſtator % 
deemed to have died without a Teſtament*, and {o the Adminiſtration LXECMOT, luar Re- 
of his Goods to be committed to the Widow, or next of kin, as of ; Qu.ippe lenzes fone 
one dying inteſtate | : Whereas on the contrary, it an Exccutor be acciqencia que adef. 
appointed, ſuppoſe no other Legacy be lett, or Deviſe made, yet ſuch ſe & abefle poſſunr, 
Diſpolition both is, and may be lawtully and properly ſaid tobe a — 2, 
Teſtament m, whether the ſame be ſolemn or unſulemn, written or nun- Jaſ. in Rub. pry 


crepative, priviledged or unpriviledgea® , and the perſon ſo diſpoling is . &. Vaſq. ve fuc- 
called a Teftator o, And in this caſe the Ordinary cannot commit the cefl. crea. $ 17. 
Adminiſtration of the dead Mans goods) as of one that dicd Inteltate , *Þ- L.quod ar 
the Executor being able and willing to undertake the Execution of the ——— 1. 
Teſtament P. que ad inteſtar. 

Seeing + 7 therefore the force and efhcacy of making an Executor is { State He 8. an.zr, 
ſuch, as without the which, no Will or Diſpoſition is, or deſerveth to DN a 
be termed a Teſtament, and without the which, the party deceaſed ———- 
ſhall be deemed to have dicd Inteſtate, notwithfianding the multitude » Sapra part. 1. $ 
of other Legacics or Deviſes 3 and ſo Adminiſtration of the goods to 1% 
be committed, as is aforeſaid. It ſhall be therefore bchoveful to ſtep 925 *: po nf hy 
a little further into the conſideration of this matter of making an m— Paynu en. & 
Executor, as the moit excellent part and foundation of every Telta- ar. 25.c. 5. ſtat. 4; 
ment 3 and to thew after how many ſorts an Executor may be made 9, Brook & Firzh. A- 
and what are the different cftects of every ſeveral fort or manner of — 
appointing an Executor *, locis cum ſcxcentis 

, {1m1l\bus clare con- 

ſtat, teſtatorem % executorem teſtamentarium relativorum naturam ſapere, p Infra parte”, $17, 
q Infra $ prox. » Intra cad, part. $ 4. 


Sect. LIT. After how many forts an Executor 
may be made, 


1. An Executor may be appointed ſimply or conditional'y, from or unti! 
a time, diretily or indiretily, univerſally or particalarly, in the firit 
degree, ſecond, third, &c. And one alone may be appointed Executor 
or many. 

2. After how many ſorts an Executor may be made, ater ſo many may 2 


Legacy or Deviſe be given. 


He word Exccutor taken in the largeſi ſenſe tal's under a three- 
fold acceptation : For there is firſt, Executw 4 loge conſt itereus and 


that is the Ordinary of the Dioceſs. Secondly, Executor a let it 
Y 4 A PETIT ITS 
a US _ #4 'T 
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conſtitutus, and that is the Executor Teftamentarius. And thirdly, There 
is Executor ab Epiſcopo conſtitutus ; and that is, the Executor dativus, 
who is called an Adminiſtrator to an Inteftate, By the Civil Law, this 
Executor Teſtamentariws, or Heres, doth ſucceed in Vniverſum jur quod 


il 1 Cot-dchz- defundins babuit tempore mertis ®, 


TEC 12UuS» 


An+ 1 Executor may be appointed after divers manners, eſpecially 


þ Infra ead. parr. after theſe following, Firſt, Either ſimply Þ, or conditionally ©: Second- 


4+ 
c Infra ead. 


S 5. 

d Infra cad. 
S I'7. 

e Infra cad. 
$ 18, 

f Infra ead. 
S 19. 


part» 


part. 


part. 


parr. 


ly, Either from @ certain time, or to a certain timed: Thirdly, Either 
univerſally or particularly®*: Fourthly, Either in the firſt degree, or in 
the ſecond degree, or in the third degree, or in the fourth, &cf., Andlaſt 
of all, Either oe may be appointed ſole Executor, or divers may be 
appointed Executors together 8, of which, I mean to treat ſeverally. 
But by the way 1 would have the Reader to obſerve, that + 2 as an 
Executor may be made diverſly ; ſo a Legacy may be given, or a De- 


g Inira WY part, Viſe made accordingly, that is to ſay, Simply or conditionally, from a 


S 20, 


time or for a time, univerſally or particularly, in the firſt, ſecond, or 
third degree, &c. and to one or many 3 which order of ſemblance or 
imitation, if the diligent Reader ſhall note (which thing is very eaſfie 
to be performed : For that which is ſaid of the one, may alſo be ſaid 
of the other, in every reſpe& almoſt, ſaving where I have noted the 
difference) he ſhall reap two benefits in one reading and caſe me of 
double labor. 

3+ When the King is made Executor, he doth appoint certain per- 
ſons to officiate the Execution of the Will; againſt whom ſuch as 
have cauſe of Action, may bring their Suits, and appoint others to 


b Rot. Parl. xs H.6, take their account Þ, So Katherine, Queen Dowager of England, Mo- 


D. 32, 


ther of Henry the Sixth, whodied 2 Far. 1436. made her Will, and 
thereof appointed Henry the Sixth, her {ole Executor. Whereupon 
the King appointed Robert Rollefton, and others, to execute the ſaid 
Will, by the oycrlight of the Cardinal, the Duke of Gloceſter, and 
the Biſhop of Lixcolz, orany two of them, unto whom they were to 


7 In}. Part. 4. ut account i, 


Pi #cogat. 


E15H.8, 3. D) 


4+ And as the Aſſignation of an Executor may be various, ſo- the 
power of an Executor may be limitted, qualified, and divided. Firſt 
Really, as it he makes A. his Execcutor for his Plate and Houſhold- 
ſtuff, B. his Executor for his Sheep and Cattle, C. his Executor for 
his Leaſes, Statutes, D. for his Debts due unto him. Secondly, Locally, 
as if he makes A. for his Goods in London, B. for his Goods in Middle- 


er, Jex, or inany other County. Thirdly, Temporally, as he may make 


32 H.8, Brok. p', his Wife Executrix during her life, or during the minority of his Son, 


Ic; PI. 


Com, 


Greisb, & Fox, 


or ſo long time as ſhe ſhall continue Widow *. 


Sea. 1V, Of a pureor ſimple Aſſignation of ar, 
' Kxecutor, 


1. The chief pints conſiderable about the ſimple Aſignation of ati 
Executor, | 


2. What 
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2. What is a pure or ſimple Aſſignation of an Executor, 

3. Divers Examples of a ſimple appointment of an Executor. 

4. Whether is be underſtood to be made Executor, to whom the Teſt ator 
doth give all, - or the reſidue of bis goods. 

5, It i« not always needful to expreſi this word Executor, in making of 
an Executor, namely, when the Teſtators meaning is known. 

6, Other Examples of the former Concluſion. 

7. The General Legatary is not always underſtood to be Executor, 

S. What if the words be indifferent, either to make a Teſtament or a 
Codicil, 

9, An Executor may be made, either by the proper mation of the Teſt a- 

”. tor, or at the Interrogation of another. 

10. The Teſtator muſt have a firm purpoſe of making his Teſtament, 
otherwiſe words are of no force. 

I. It skjleth not of words, ſo that the meaning appear, neither in what 
part of the Teſtament the Executor be appointed. 

12, Of the effeti of a pure or ſimple nomination of an Executor. 

13. Certain Caſes wherein the mention of a Condition doth not make 
the Diſpoſition conditional. 

14. Whether impoſſible or nnhoneſt Conditions, do make the Diſpoſition 
conditional, 

15. Whether neceſſary Conditions make the Diſpoſition conditional, 

16, Conditions referred to that which is paſt, or preſent, are not proper= 
ly Conditions. 

17. = onditions neceſſarily underſtood, do not make the Diſpoſition con- 

tional, 

18, The Application of that which hath been ſffoken of the Aſſignation 
of an Executor to a Legacy or Deviſe, | 

19. Certain Caſes of the Deviſe of Lands, wherein the meaning of the 
Deviſor is preferred before the propriety of words. 

20, The different effelis of a ſimple Aſſignation of an Executor, and a 
ſimple Legacy. 

21. A Legatary may not of his own authority take bis Legacy, and 
what is the reaſon. 

22. What remedy a Legatary hath for the obtaining of bis Legacy. 

23. Certain Caſes wherein th Legatary may of by own anthority ap= 
prebend his Legacy. 


rr + 1 the pure and ſimple making of an Executor, I 
thought good to remember theſe points, viz. What it is, in what 
form of wards it may be made, what is the effeti thereof, and tinally, how 
a ſimple nomination of an Executor, and a ſimple Legacy or Deviſe ao agree 
or differ. 
A + 2 ſimple- nomination or appointing of an Executor 1s, a g##2res. Taflir de 
when the Teſtator maketh his Executor without any Conditicn ®, hared. Inſtir.& Mir» 


; : . ling. 1bid. Grail, 
2S if the F 3 Teftator ſay» I make 4.B. my Executor 3 or thus, Ti CA 


I inſtitute 4. B. my Executorz or thus, I will that A. B. be my 1 Iegarum. 49. 43. 
Execcutor 3 or thus, I delixe 4. F. to be my Exccutorz or thus, n, 2, 
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his Land in D , a 
d . —— 
life * le, after the death of his Wife, ſhe ſhall have it for he 
If A.B. is , | it tor her 
« B. is nex 
t heir at Law to the Deviſ by x Brook. Abrido. tir 
ifor, the Wife by implica- 4<vile- 1 o 
| 2» , . legCs © 24 ub 


Deviſor, the Wi 
e Wife 
oxags 6; beds 9a = have it forher life, but it ſhal 
md = eadus the Deviſor, as it hath been ad) r | deſcend to 
ing, not to make hi —_— it do appear to be the = 0. 
as when the Teſtator 0 bn whom he doth henna ts __ 
doth expr queathed hi «£1 Nis LOOds 
eſly n 15 Goo ) 
all is mon to be his Executor Y - y = perſon, 
Teſtator bequeath the ref e * to execute the hs en to whom y Bar. in L. h's ve 
theſe Caſes the dread rp of m—— the Debts diſth, _ it the ey eur yes 
" : . aroe a I ts CUIUS CD! , 
to receive his L gatary oth till r ' 2” 30. p:n10 come 
egacy-at the hand emain Legatar , Mumter 
It the F 8 an sof the Exec Y, and IS ; approba- 
words be indiff : ator or Adminiſt rur, ait Grail. The 
Univerſal L iflerent, either t niſtrator. faur. c * 
toor fro. to maintai ment or a Codicil ® ecutor or an Fur q.14. Be 
, to maintain the one rath , and no circumlſt qa” 
cumſtances bei e rather then the oth , mſtances 12, © Ranutius ce 
in : cr L "%- clin. : 
rather to HO ; Although in this VL elſe the cir- » Inſli-. de var 
Codicil, and to De to have made a wang _ quz ab ed oc; 
ſtate, in an Executor rath nt, than a PrIPc- ; 
, inreſpeRof the Civi rather than to have di | 
ivil and E o have died I a Tmol. in q 
of the Statute. it i cclefiaſtical L nte- ,.; 6. Ra- 
e, 1t 15S More (al: 4 aws ©, Yet 0 | nutius. n. 2. Bc 
Widow, (« aic to comml h DE CLIN rcoard hi « « DEFOUS 
or the next of kin d nit the Adminiltrati gard ibid. 37. Quz opi- 
ture of Ten p in demanding the fam ration to the mio communis m_ 
penalty is —_— , _ peradventure the Judge gs ny: of forfei.. i<ſte Grail. d. 5g 2 
29, manded, (ſhall deem the re whom the ; od v5. 
Fart! party to have diced In- U etunctus ouando 
jor agg Toes + 9 the Teſtator may lawfi _—_— oft voots 
not on , av lawir , fle codicillari, vel 
= + cho __—_ without ED E-xccutor, wy PulchreFald. 
aeſt of anoth z but alſo 2 in L, fill, C, famili a 
cared ©) and her (except in Ccrtat at the yercif . familizx 
* that not | certain Cafes elſwh erciſcund. fed ple 
like effect * only by the words atorcfai vacre de- nivs Mani _> 
. And therefore, if ds aforzfaid, but by others of <* lantic. de con- 
other, whethe efore, it the Teitator bi ; y Others of J<X- utt, vol. liv. 2 
do, or ere do make A. B. his O——— pv) nm by an» 7.5: Gs 
) 13t elle. or why no atorz doantwer, yCay Or cLeg Ny. tnl. ver 
orl cannot d , y nor, Or whom elle ſhould —_— yElo Of | his on Biitme » Ver» 
env. This is ; hould I make Ex? $ Civ tits Ce vale, 
"phe venn 4 y. This is a pure and a ſimple þ#— neutomonago gs Cub. Canoniſtz.'n 
Provided - 10 I; - - O On of an e. Cum rib; detcits. 
always In all the C extr.Mintic.dcc 
ing to mak his W _ havea firm and conſtant men other tir, ; _ a5 
g to make his Will, when bh purpoſe and m:an- 4 Sa ww 
wiſe, it the T 1 enttercth any ſuch w 1d m2an- 4 Sat. H.? : 
cliator have . y ſuch words h, tor oth« % AN. 21, 
uſed the moſt plai no meaning to make his Wi » for other- © 2: 
RT ——_ oft plain words that might be deviſed te ill, although he / rus gr S 25, 
: , yet (asI ſaid ere while) 1 or the making of an fc. va. t.. » &. 
Will then a 3 d , ) It WETe NO MOT T ; - n vir. vol. bi 
3 . - S 2 { - to | }, ta fy d 
of the Teſta palnte Lion i« a Lioniz for the Ca hom eng or a 7 Ripa. A'c ge” 
tor is the life and foul (asl may ankge and meaning  # oc! eo int. 
rn it) of ve Teſta : £ T . 
k 5 I ejfta- ver" 


ment, witho! : 
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do not 
appear, 'ſuc 
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he ſaid ſo for fear ? What if he were overcome with drink ? There. 
fore it is not enough to prove the Teſtators words, unleſs it be proved 
that the Teſtator had animum teftandi which how it is proved, is cl. 

{ Tofra 1- part» $ where declared |. 

13 Note alſo, that as it skilleth not by what words the Executor is ap« 
pointed ſo f 11 it is not material in what part of the Teſtament he 
be appointed, whether in the beginning, or in the midſt, or end- 

m $ ante Inſtir. de jp m, 


v_—— ap The + 12 effe& of a pure and {imple Aſſignation of an .Executor 
<a po is this, That the Executor may immediately after the death of the 
Teltator, undertake the Exccutorſhip, and enter upon the Teſtators 
» Weſemb. in tit. de Goods and Chattels ®; whereas on the contrary, the effect of a Condi. 
acquir. hzred. .& tional Afſignation, doth ſuſpend his Admithon and Exccution of the 
m tit. de hare. I- Teſtament, as afterwards more fully doth appear *. 
OE And + 13 here note, That if the Teſtator ſay, I make, A. B, my 
bationem teſtamen- Executor according to the conditions afterwards expreſſed it the Teitator 
ti. Plowd. lib. 1. in afterwards expreſs no Conditions, it is in effeR, as if the Teltator had 
Caf. int.Gretsbrook. q44e him his Executor fimply ?.. And ſo he may enter upon the Teſta- 
& Fox. Cagnol, in in Benth 3 foo che Tellucne | e eff 
L. 6 precibus. C. de ©91S Goods preſently atter his death 3 for the Teltator in not expreſſing 
impub. & aliis, ſub. any Conditions, is preſumed to have altered and revoked his purpoſe 
y. 294, 277,278 concerning the adding of Conditions 4z and conſequently, that he 
6 _ cad. Pate would have the appointment of the Executor to be pure and ſimple, 
fs yo C. de in- Howbeit, if the Teltator making his Executor upon Conditions, to 
ſt11v7, & ſub. be then expreſſed afterwards, in the mean time, whiles he is in making 
q DD. in d. L. pen. his Will, be ſuddenly prevented by death, or inſanity of mind, that 
he cannot expreſs thoſe Conditions, according to his purpoſe and de- 
termination; In this Caſe the Aiſignation is void, and he which is {6 | 
 L. 6 quis deſtina- #PPointed Executor isnot to be admitted to the Executorſhip*. Like- | 
verat alias, fi is qui Wiſe, it the Teftator do make his Executor after this manner. I make 
ﬀ. de reſiam. Paul. A. B, my Executor; if I ſhall expreſs any Conditions, in this Caſe no [ 
mad 1906 = Conditions being expreſſed, he that is ſo appointed, ought not to be 
latius infra part. 7. admitted 
S 12. Itis 14 alſo to be noted, That that Aſſignation of an Execator 


| 
/Dec. & alivind. L. js in effet pure and ſimple, where the Condition - is impotlible or un- BF 
4 


On C. de Taſtti. & },,net; for ſuch Conditions arc reputed, as not written, but omitted, 


: $ Impcflivilis In- 2nd ſo the Executor, without accomplithment of any ſuch Condition, | 
flic. de hered. in- 1s forthwith to be admitted to the Exccutorſhip, except in ſome Caſes, 
ſticuend, - _ as hercafter is declared ®. | | 

A zones - Furthermore, +15 when it is certain, That the Condition will ne- | 
decondir. Inſti. ceſlarily follow or be extant 3. the appointment of the Executor made , 
» Tufra eadem part. under ſuch Condition, is reputed pure and fimple 3 as if the Teſiator 
S Go7e oltia, 6 make A. B. his Exccutor, if the Sun ſhall riſe the next day *; unleſs 
ſub condi:zone, ff. the time when the Condition will be extant, be uncertain, as I make 
Ce nvaceAlex. con- A. B. my Execuror, it my Son ſhall die: For though it be moſt cer- 
fil. 55+ 8-14» YO!.1. tain that he willdie, yet nothing more uncertain then the time when 
g — pode ian and therefore the Afſignation is in effect conditional y. , 
fufius infra eadem $ And the like may be ſaid, f 16 When the Condition is referred to 
17.& part. 7. $ 23. that which is paſt, or preſent, as if the Teftator ſay, 1 make 4. B. my | 


Execcator, 
ff 


= ww. EA mr od 


Fs ou 
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Executor, it he be Batchellor of the Civil Law, or if he have been 
ſtudent in the Univerſity of Oxford : For this kind of Condition, is not 
properly a Condition *, but rather a tinal Cauſe, wherefore the Teſta- 
tor made his Executor *. And although the Teſtator be uncertain, 
whether the Executor be Batchellor of Law, or have been ſtudent ; 
yet it is certain, in reſpect of the fact it (elf; and is cither true or falſe 
at that inſtant, when it is made: And fo the Condition worketh no de- 
lay or ſuſpenſion, but is either a good or void Aſlignation at that 


- moment ®. 


Finally, (17) That Aſſignation of an Executor is pure and ſimple, 
when that Condition is expreſſed, which is neceſſarily underſtood ©, 
as if the Teſtator ſaid, I make A. B. my Exccutor it the Law will 4 
or if he will undertake the Executorſhip *, 

That (18) which hath been ſpoken of the making of an Executor 
(according to my former Advertiſements) may eaſily be applicd to a 
Legacy, Mutatis mutandis : Wherefore, as that Nomination or Aſſig- 
nation of an Executor is pare and ſimple, which is made without Con- 
dition ſo that Legacy is pure and ſure which is given without Con- 
dition. 

Secondly, By thelike Application it may appear, that it is not ma- 
terial in what Form of words a Legacy be bequeathed 3 fo that the 
Teſtators meaning do appear. Which meaning is to be preterred before 
the propriety of words', and that not only concerning Goods and 
Chattels, but alſo concerning Lands and Tenements : For further 
Declaration whereof, I have added theſe Examples following, which 
I have borrowed out of a little Book, called The Terms of Law 8. 

Firſt (19) therefore, 1 a Man do by his IWill deviſe to A.B. all bis Lands 
and Tenements. In this caſe not only all bis Lands and Tenements which the 
Teſtator hath in poſſeſſion, do paſs, but thoſe alſo which he bath in Rever- 
fon by vertue of this word Tenements. 

Item, If Lands be deviſed to 2 Man to have to bim for evermare, or to 
have to him, and his Aſſigns : Iz theſe two Caſes, the Deviſee ſhall have 2 
Fee-ſimple ; whereas if it be given by Ferffment in ſuch Terms, the Feoffee 


3 ,+ 


7 L. ſi ira Fipularus 
ﬀ. de verb. ob. Bar. 
in L.1, decondic. & 
cemon, ff, 

a Jal. in L. ſtichum. 
de leg.1. ff, 

b DD. in d. L. fi ita 
ſtipulacus. 


c L. hac verha ge 
leg. ts. ff. L. condi- 
tzones de cond. & 
demon. ff. 

a4 Manrtic.de conjc &, 
ulr. vol. 

e Grail. Theſaur. 
Com. OP. $ legarum 


/'$ noſtra Iaſtirt. de 


lega. 


z Verbo deviſe, 


bath but an eſtate for bis life, for a Deviſe made without expreſi words of 


Heirs, is good even in Feeſimple. 
Item, If a Man Deviſe his Land to another, to give or ſell, or dothere« 
with at his pleaſure, and Will this in Feeſimple. 

Item, A Deviſe made to one, and to his Heirs-males, doth make an F- 
ſtate in Tail; but if ſuch words be put in Deed of Feoffment, it ſhall bz 
taken in Feeſimple, becauſe it doth not appear of what Body the Heirs- 
males ſhall be begotten, 

Item, If Lands be given by Deed to A.B. and tothe Heirs-males of 
bis Body, who bath iſſue a Daughter, which Daughter bath iſſue a Son, 
and dieth, there the Land ſhall return to the Donor, and the Son of the 
Daughter ſhall not have it , becauſe be cannot convey bimſelf by Heirs- 
males, for bis Mother is alet thereunto, But otherwiſe it is of ſuch a De- 
viſe given by Will, for there the Son of the Daughter ſhall have it, rather 
#ban the Will ſhall be void, 

= : Ec Item 
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Item, If one Deviſe to an Infant in bis Mothers Womb, it is a good 
Deviſe, though ſuch a Feoffment, Grant, or Gift be void, 

Item, If one Will that bis Son ſhall have bis Land after the death of 
bis Wife, bere the Wife of the Deviſor ſhall have the Land firſt, for term of 
ber life. So likewiſe, if a Man Deviſe bis Gocds to bis Wife, and that 
after the deceaſe of his Wife, his Son and Heir ſpall have the Houſe where 
the Goods are, there the Sox (hall not bave the Houſe, during the life of 
the Wife : For it is preſumed that his intent was, that bis Wife ſhould 
bave the Houſe alſo for term of ber life, notwithſtanding it were not deviſed 
#nto her by expreſi words. 

Item, If a Deviſe of Land be made to A. B. and to bis Heirs-females 
of bis Body begotten. After the Deviſee hath iſſue a Son and a Daughter, 
and dieth, here the Daughter ſhall have the Land, and not the Son ,, how- 
ſoever be be the more worthy perſon, and Heir to bis Father; but becauſe 
the Till of the dead perſon is, that the Daughter ſhall have it , therefore 
Law and Equity would that it ſhould ſo be. 

Hereunto it may be added, That if the Teſtator by his laſt Will De- 
viſe his Lands to A. B. charging him with a payment of a ſum of 
Money ( being as much or peradventure not as much as the Land is 
worth, for the life of the Legatary or Deviſee._) In this Caſe, he to 
whom the Land is deviſed, ſhall have an Efiate of Inheritance, by 
vertue of the faid Will; though there be no mention of Heirs, nor of 
Aſſigns, nor for ever, nor any other words otherwiſe requiſit in a 
Decd, without the which, an Eſtate of Inheritance could not paſs 
whereby (as alſo by the former Caſes) we may diſcern the difference, 
and the great preeminence of Wills before Deeds for in the one, the 
Law doth reſpe& the meaning rather then the words 3 in the other, 
þ L.quoniam Tndig- the words rather then the meaning ®. Howbeit, If a Man by his Will 
wm, C. de teſia. Deviſe Land in Fee to one, and it he die without Heir, then to remain 
Manric. de conje&. tg another in Fee. This is a void Remainder, becauſe one Feelimple 
_ be —_— cannot depend upon another i. And therefore, whereas a Man deviſed 
OR de interp. vlt. Land in London, to the Prior and Covent of S. Bartholomervs ;, (o that 
*g'um. in locis in- they pay tothe Dean and Chapter of Pauls Ten pounds yearly : And 
finitife, ws if they failed, then theireltate to ceaſe, and that the Land ſhould re- 
po _ as.s. * main to the Dean : It was held,that this was a void Remainder *, becauſe 
h Fulb, ubi ſupra it could not be limited after an Eftate in Fee. And that the Heir, and 
25 H.8. 32+ not the Dean and Chapter, was to take the advantage in this caſe. 

Thirdly, It may appear by that which hath been faid of an Execu- 
tor, that the Legacy is void where the Teſtator hath not Animum 
! Infra part.7. $13- Teſtandi |, 

Fourthly, That there be divers Conditions which do not make the 

m Infra$'s,6. Legacy conditional ”. 
"op — Laſtly, (20) Concerning the effe&t of the one and the other, albeit 
of. Bar. in L. ex Otherwiſe the appointing of an Executor , and the bequeathing of a 
facto ff. de hared. Legacy do-agree in divers things 3 yet in this they do differ greatly, 
a Canes that is toſay, An Executor fimply inſtituted, may as ſoon as the Teſta- 
= proce : tor is dead, enter tothe Goods and Chattels of the deceaſgd n : But a 
275... (21) Legatary or Deyiſee may notof hisown authoxcty take the Legacy, 
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- t toan . - Inar O a eng 9) 1 ' tiam trac : 
ing (23) in ſome mg _ in a cauſe of LY Ecclelialtical —_ wy (cd p br 
own Legac X c Legatary ma - Notwithſtand- cſtam frultrandi 
For it _- without dclivery th y may be lawtully poſſeſ < legira & nn ny 
it there be ſufficient Go tc _ to be made by th ——_ of Nig. PEESOneuR Aa 
ecutor, to 1 ods and Ch ' e Executor ; "*" __ 
. pay all the Tell attels, in the h cor ; 73tonem affignar ju 
is polleſſed of the thi tators Debts and Legaci ands of the Ex- civile . nempe ary 
Teſiato rnc thing bequeatl d CPEACICS, and the L X* detractionem ON 
r. In this Caſt icd, at the ti ne Legatary di em falci- 
Rill retai aſe the Legat me of the deat! z,quZ rario cu 
in the ſame in hi gatary, doabtleſs, b e acath of the fic apud JU 
ſame to e in his own h , by the Civil L faci nos debilis 
- or cithe ow. y COH3JiCe 
hands; likewiſe, if and afterwards to receiv os he to deliver the quandoquider —_ 
en e, if the Tet: to receive the ſame agai IC [us eſt falcidiz 10: 
ater to his Legacy. In thi ator give Licenſe t gain at his infra regni iz lo:us 
vity or conſent of dl n this Caſe, the Legatar o the Legatary, to mires. gni noſtri li- 
ſo that there be OY —_ take his _— the pri- 4 Traft: de rep 
rar alſo, in caſe _ © diſcharge & Teſiats CEE , yg rp IS vice. 
ial thing being b uch ſuthcienc C rs Dcbts* ar. Er. brevi de 
. . of $5*, conſulrar 
or his Signet) _/ 04. (as the Teltators _ a certain ſpe- *it- ne 5g hn 
ame the Lega gh another perſon then th g Horſe, his Books pid Plowd. = a 
th "wn" gatary may as I e Executor detai 2 ter Þ2; Cit, 
e Civil Law *, comme well by the Laws of this R etain the Yard. Ten of 
bis poſſe the ſame Legacy oogp ou —_ the occupier = ec ; os uh 
is poſſeſſion, e cy? unlets this third perf reof, and ” Secin. confil. 11 
ſelf. if h , even againſt the Exc perſon were able to juſtit vol.rt. Ri nil. 11, 
) e were living : ecutor, Or 'a ; jultihte - KipamL. 1, 
de Lamaze ai iving 3 for that is lawful bers the Tecltator him- ww quorum lega. n. 
Teſtators Debts, or i your if there be not Iris > wn again(t on bo me ue a&-- 
(asif the Teltat it the Legac oods to = tas 
eſtato gacy confilt in - pay the 735 
cannot of his —_ —_ Twenty pounds —_ ” be general, = _ de reg. 
any Horſe, whi rity take fo much the Legata "I 
ich w auch of the Tell gatary z Jaf. in L 
Teſtato , as the Teſtat 1 of the Teſiators Mo n L. non du- 
- r, Or ermiil: ors a, without Li , ney, or bum, C. de leg 
againlt any third = - the Exccutor , nor _—= given by the » Brook: Abridg.ti 
Teſtators Goods® on Tor the ſame Legac oa ring any Action _ le, P. 630. ; 
ni he. 5? Finally, It <> y, albeit he poſlets x Sichard. ia L.2.C 
ay he, it he will, as Le ety e Legatary be alſo Exec ets all the de lega. n.16 $-Ce 
not appcar whether he ſs _ accept tne {ame c Bur goon pe then _ (lt quia do 
\Y - 4, 1 G my 
MP D cpt the ſame as Legatar hn x if it do qapim ron legutz 
F um fafta tradirtione gloſ!, y, or as Exccutor I poſt morreem 
11 rem legaram. if. de excep, . & DD. in $innoſtra. I a; > Teſtatoris tranfir in 
| ogy h— ys” 4 ako —_ lega. & in L. Yr etiam 
8 anriras, v . ationem le . Y Viie S 6, & . Go 5 IS . de fur. *7 
in L. non rug —_—— my ne pro conſequencto ang _- —_ 
—_— relidto, fafta fir ay forte quanii bop Ear. in L 2” (pecie reii&i, ied 
ac f1 : r ele- 10 debi » 6 Ir qQuantir CE » f'oe de lefe. Io £ hay 
part. 1. $ legara fulr ſpecies. DR} runc enim ic _ ms as, ſeq ur corpus Ms, th I 
6. in fin. & que idi gel. Are. & alit in d s eſt, ipſoque jure t quarur, vel 
ividem annotantur» 6c . $ m'ra. Inſticur. to | ranfir rei dom» 
” S:chard. in  M non d _ Vie \npra 
udlum, C. ac Ic 
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whether is it preſumed that he did accept the ſame as Executor, or as 
Lezatary? This Queſtion is el{where ablolved, 


Set. V. Of a Conditional Affignation of an 
Executor, 


} i; 


1. The chief Points confderable about the Conditional Aſignation of 
an Executor. 

2. When the Aſignati:n of ihe Executor is Conditional, 

3. Ty what words the Diſpoſition is mage Conditional, 

4. Of Conditions ſome be nzceſſary, ſome inp»ſible, ſome indifferent op 
poſſible. : 

5. What Conditions be neceſſary. 

6. Tmo ſorts of neceſſary Conditions. 

7, Of impoſſible Conditions there be divers %/1ds, 

8. Impoſſible by Nature, 

9. Impoſible by Law. 

10. Impoſſible in reſs23 of ſome Perſons. 

11. Impoffible, byreaſoa of Contrariety or Perplexity, 

12. Poſſible Conditions are thoſe which are indifferent betwixt neceſſary 
aud impoſſible. 

13. Of Poſſible Conditions , ſome be arbitrary, ſom? caſual, ſome 
mixt, 

14. Item, Of Poſſible Conditions, ſome conſiſt in chanciag, ſome in do« 
ing, ſome in giving. 

15. Of Conditions ſome are Affirmative, and ſome Negative. 


aE 00.512, ( Oncerning a (1) Conditional Aſſignation or. Nomination of an 
b Tofra n.3. Executor, I thought good to deliver tirit, 1/þat it is *3 ſecondly, 
6 Faf:a n.4. IWhat manner of words do make the Diſpoſition to be Conditional »;, third- 


« "_ cadem Parte ly, How many kinds of Conditions there be©, fourthly, What is the 
e Infra cad. & 9,949, effef of a Conditional Aſſignation of an Exe:ntor 4, hifthly, Thave cx+ 
cum ſequen. uſyque amined certain D'eftions, not impertincnt hereunto ®. 

wy IS. The Ailignation (2) of an Exccutor is Condicional, when the Teſta» 
} Sichard..n Rub. de tor doth not make his Exccutor ſimply, but doth add ſome quality to 
Tofti . & ſub. C. nels . . , ® 9 . (, 

Graff, Thefavr.com. {he Afſignation, whereby the Effect of the Diſpolition is ſuſpended cr 
op.$ legatum, 9.46, hindered, and dependeth upon ſome future event f, As for example, 


g Bar, 1a L. 1. de the Teltator maketh A..B. his Executor, if his Ship ſhall rcturn from 
Mantic. de conje&; ys 

oe. ved. Divers (3 )-words there be, whereby the Diſpoſition of the Teſtator 
þSichard.in Rub. de: is made Conditional. Firſt. and principally, by this word (If 8) as in 
Inſtir. & lu2«C. n.1. the former example. By this word alſo, (when) the Diſpoſition is ſome- 


7 Bar. inde Liz. de ,: WW "WS ang 
cond. & demon. & fimeS made Conditional 3. namely, when it is joyned to a Verb of the 


v. 8, 9. 8 Paul. de>Future tenſe. As I make A. B. my Exccutor, or give him Onc hundred 
Caſtr. in eodem L. pound when he ſhall be of the age of Twenty one. years b, or when 


bow Ween p00- he ſhall be married i; Sometimes -by this word: ( whites ;) as, F make 
pn ONES '2'3 my. Wife Exccutrix, or. give her. a hundted pound;” whites ſhe. ſl:all 


abide 


ks 


Ec) ws TD we cw LY 
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abide with my Children 3 for it is in cff<&, as though the Teltator had 
ſaid, If ſhe abide *. Alſo by theſe words (whenever, whbereſoer = ok þ Sichard. 
Diſpoſition is made Conditional 1; ſometimes alſo by th oſs wk. = Þomagrangi _ _ 
(which, what perſon, whoſoever 3) as, I make him my Exccutor, O75 . quando dies lega. 
him a hundred pounds which hall marry my Daugit owe my "A or give Cedit. : 
the Ablative caſe abſolute, doth inter a Condition yes pt Cn ro wot _—_— 
dead) I make 4. B. my Executor ® 3 in which cafe OY gf pO Sc herd. q7 _ 
aſſigned Conditionally, that is to fay, It the Teſlators S, yy afar) "he '* = Sichard. in d Rub. 
alſo the Teſtators Son, if he bs living ' is preſumed to , "tht 
during hislife ®. Divers other words there be, whercb = —_— ry OR gy 
tion is made Conditional, wherein Brtolus ? hath not on! 4 "a8 _— pupt!. TS = 
. nn ily taken orcat *;! ud I. 190, 
pains, but hath alſo been at ſome colt = it ſhould ſeem) in maki! 161, Dyer, to!. 74. 
great Feaſt, marſhalling together all (ch Nouns, Pronouns, V: ws y ap 16, na 
which make the Diſpolition Conditions), 1 to whom 1 refer the Reader: 1c os nfl. ok 
to be ſatis{icd, þ Bar, 1a Lat. de 
Manifold (4) are the Diviſions of Conditions 1, but the plzincſt cond. & demon. ft. 
and fitteſt for this Treatiſe, 1 ſuppoſe tobe this, viz, Of Co | _ > q Vide Sichard, in 
ſome be neceſſary, ſome impoſſibl -r onditions, Rub. de Taff. & feb 
Y» poſſi 5) ſome poſ WIL Or ind:fferent. Ge I quo mulr:{ari- 
Ot nc ceſſary (5) Conditions, ſome may be fo termed, in rc{7-ca fi; wG VIGKer cond:- 
Fa, ſome in reſpc& of Law. By neccliary Conditions, in r FReY ” ti, 1. In racitam 
of Fact, I underiiand thoſe Conditions, whercot there is a certai 2 aa - [fvprſt, qt 
ae. or + ang; cauſe, by force whereof, tne Condition mult neceſ- FPec1ts In rres (pc- 
ly follow: As it the Teltator- make A, B. his Executor, or giv ce ſubdiviciivr, 
him a hundred pound, if the Sun (hall rife the next day *. Of (6) t * Tacks nia 
kind of neceſſary Conditions there be two forts ®, ſome are cert thy (abJendl poſirione 
every Natural reſpect, that is to ſay, It is not —_ ly es RO = vel HI rs, 
Condition will follow, but alſo when 3 as in the former "SER as 11-vr 5 expreſia au- 
the Riliag of the Sun. And fome again are ccrtiin, but RE Seems rem, aut eft neccſ}4- 
reſpectz as when the Teſiat aket! TOR 5 20 CVEry 120, EY 
k : * Or MARKET! A. B. his E XCCUtLOT, It is Son 2 Ing liferens, -feu 
ſhall die, or when his Son thall die 3 for albeit} it be certain, that cvery.? (Mb1:ie, Er harm 
Man muſt die, yet when, w ncre, or how, it iS unccrtain *®. By nec 7 rurſus qu3liber (pe- 
{ary Conditions ſo termcd in relpe + of Law, I underiiaad Sort _— ip;ex quas 
Conditions, which the Law requireth in every at, albzit the ſane m—_— in koc \ 
were not expreſſed. As tor example, the Teltacor faith, I make 1 þ r Sich 7d, in d. Rub. 
my Exccutor, it he will intermeddie t11CLE with) or 1 give A.B B. _ OY 
a hundred pound, if-he will . This kind of n«ce fary Con: YR M —_ = 


is ſometi;nes expreſſed by the Tettator , anJ ſou:nctimes not Cx- ul, vol. I:;b. 10. tit. 
©, 


preſi. d 7. 
Of + 7 impoſſivle Condition L, | t Pay!, de Caſtry'n : 
7 l { Tet fizcre be four forts ® 3 T "1 thc F ri F M {\ pup! I! us, & "TY 


fort F 8 are contained thoſe array Nature is an impedime: nt For cond. ff. de Nevac 


cxample, The Teftator maketh A. B. his Exccator, or giveth him a !e*+ conlle 524 v. 
14+. VG! * 4» Sichard . 


4 Tu fi placeat (Taft naniſta) videas Bald, m 0, L. th pv! n 1tor. S ct - C> cond 5 pat pe 
aempl tern aa nar elit ſus fect na rm, vw! 6 lure + lt 
ſencis, wckee! So cs wen we Jo! 10] ic, m, ut f1 Antichrnius n nN1tus LEE t; 3 terilum nec yo arts Dra- 
ſaur.cow. op. $14 "0-47. Ls h igieo, x Sichard. in d, Rub. de Jnitir.& fob. ©.  Gratie Fhos 
ry __ os » 4o47 + xe verha, Celepar} ff. + Le finerS ili ff. d : c lep. » 4: Di bs ac. 
oh. |, v ».. & Sichard. in d. Rub. de Inftit. & ſubs C- cuj adde Zattarm 40 L, imp this, de 36eb » » 


Enndred : 


a 
LA 


DD —— 


214 Of the Forms of Teflaments, Part1V, 
if he touch the Skies with his hing-r3 or if he drink 
” ne none the Sca®. In (9) the ſecond fort are contained 
c & Impoſſibilis, In- up all t e wat ey #6 Lav, goed Monme's hat 
fii-vr, de hered- thoſe Conditions which be contrary aw, -eeh bi 
inſticuend. & Min- ple, The Teſtator maketh 4. B. his Executor, or giveta him a 
ſing, ivid. L. impo\- hundrcd pound if hemurther ſuch a Man, or defiower ſuch a Wo- 
_— —_ = "ali = a this Condition is unlawful and unhoneſt, and conſequently to 
©O!). . 7 +I . 
ibid. : be deemed unpeſſible : For the Law would _ —_— every 
d Minſing, in d- S thing, impollible to be done, which is unlawful to bedone ©3 hereupon 
Impolihdh _ it is (aid, 14 poſſumus quod de jure poſſumws, as it every thing unlawful 
in d. L. impottibilic- 6 TT , : 
mT 6 were al impoiie', In (10) the tid fore are coma the 
cond. Inftirur. Conditions which albeit they are not 0 - y mp , 
f DD. ind. L-fi fi reſpe& of Nature, or of Law, yet in reſpe& of the perſon, are ſo 
s. : ib. bard, that the ſeem impoſſible as it the Teſtator make A. B. his 
g Sichard. in d.Rub. vard, 9040 Joy | he Kings Daughter, he being but a baſe 
de Inſtir. & ſub. C- Exccutor, if he (hall marry the King _ dx the rd 
'Minſing. in d. $'W- 6, ;-48, In (11) the fourth fort are contained tnole Ce Ons, 
poſlibllis, Zak. ind. 1-1 1. reaſon of contrariety or repugnant perplexity be impollible, 
L. m_ ff. de he onidls b; as if the Teſtator ſay, It my Son be Executor, I 
Lf Titius ff. de make my Daughter my only Executrix 3 and it my Daughter be Exc- 
cond. Iafti. c\trix, 1 will that my Son beſole Executor . : \ ; 
7 DL. fi Titus Wt- © bible (12) Conditions are thoſe which arc, as it were, jn the midſt 
ing in d. $ impoſſi- betwixt neceſſary and impoſſible Conditions, and which are indifferent, 
15, CO 
L Sichard.in Rub.de ejther to be, or not to be k, Of (13) Poſhible CIER _ v1 
Iaſtir. & ſub. C.ng. caſual, ſome arbitrary, and ſome are fald to mixt Condi 
1L. unic. $ fin au- tions !, Caſual Conditions arc thole —_—_— the -— - —_ 
tem C. de cad. to!. {1, reſpect of Humane Knowledge _ As or EXamplie, Itator 
Bar, in L.z. de In- 1 4 nake A. B. his Executor, or give him a hundred pound, if the 
Mir. & ſub. C. Man- King of Spain die this year ". Arbitrary Conditions arc thoſe which the 
tic, de conjett. ulr. %Ing 07 of ) his power, on whom the Condition is im- 
vol. lib.10. tit. 5+ n- Law eſtcemeth to be in his power, 8 oe MR 
23. Weſenb.in tit.de poſed 9: As forexample, the Teſtator maketh 4. Þ, * 
cond. Inflit. giveth him a hundred pound, if he ſhall go to = _ - oF, 
Spiegel. . . __ . i q 
_ forruirum. Conditions arc thoſe which _ 6, Sar rays — _—_ 
n Minſfing. 1n$ pen. partly in his power, on whom tne CTondl MT A n 4 
ſtir, ; ». A. B. his Exccutor, or giveth him a hundred pound, it he marry the 
— Teſtators Daughter, Furthermore(14) of Poſhble Conditions, lome 
Þyarhy + hered. In- conſiſt in chancing,ſome in giving, and {ome in doing © —_— c I 5) Ot 
fit. _ © 61:us > Conditions, ſome be Affirmative, ſome Negative', the uſe of all which 
P AE Jelib. & diſtintions doth hercafter inſue*, 


oo "n L 6-08 Inſt. & ſub. C. r L.infaRoff, de cond. & demon, /f D, L.in fatto, 72 Infra cadem 


Part» $ pro cum ſequen. uſquead $ 16, 


Set, VI. Of the Effet of a Conditional 
Diſpoſition, 


—————— 


1. Divers and contrary Fffelis of Conditions. | 

2. Two Rules, wheredf the former is, That neceſſary and impoſſible Con- 
ditions do not ſuſpend the effeft of the Diſpoſition, , 

Jo 296 


23/a< -, << _— 


em 
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3. Examples of this former Rule. 
4. The ſecond Rule u, That Poſſible Conditions do ſuſpend the F fed of 
the Diſpoſition. 
5. Example of the ſame Rule. 
6, Conditions partly certain, and partly uncertain, do ſuſpend the 
Effeft of the Diſpoſition. 
7. Neceſſary Conditioas being otherwiſe expreſſed than underſtood, 
ſuſpend the Effefi of the Diſpoſition. 
8, Impoſſible Conditions, which the Teſtator ſuppoſed to be poſſible, do 
ſuſpend the Effeft of the Diſpoſition. 
9, Divers Reſtraints of this lajt Poſition being the fourth Limitation of 
the former Rule, 
10. Very bard Conditions, or almoſt impoſſible, do ſuſpend the Effeti of 
the T'iſpoſition, 
11. A Reſtraint of this laft Poſition being the fifth Limitation, 
12. Impoſſible Conditions Negatively conceived, are not void themſelves, 
but make void the Diſpoſition, 
13. A Reſtraint of this laſt Concluſion, being the ſixth Limitation. 
14. Conditions which become Impoſſible, being at the firſt Poſſible, do 
binder the Effet of the Diſpoſition. 
15. A Reſtraint of this Concluſion being the ſeventh Limitation of the 
former Rule. 
16. Th? Condition which is both Impoſſible and unhoneſt, maketh void 
the Diſpoſition. 
17. Conditions which be Impoſſible, by reaſon of Repuguancy, make 
void the Diſpoſition. _ 
18. A Reſtraint of this laſt Limitation. 
19. Poſſible Conditions do ſuſpend the Effet of the Diſfpoſution, untit 
they be accompliſhed. 
20. Divers Limitations of this Poſition being the ſecond Rule. 
21, A further Conſideration of the former Conclaſions , together with 
other Sueſtions, 


He (1) manifold diverſity of Conditions, breedeth many ſundry 
'4 and contrary Effe&ts. For ſometimes, he that is appointed Exc- 
cutor conditionally, or to whom any Legacy is given conditionally, 15 
not to be admitted to the Exccutorſhip, nor can effectually demand 
the Legacy, until the Condition be accompliſhed. And again, ſome- 
timcs he that is named Executor, or to whom any thing is bequeathed 
upon Condition, may preſently be admitted to the Executorihip, or 
demand the Legacy, though the Condition be not yet accompliſhed, or 
as though no Condition at all were expreſſed. ; 
Wherefore, that we may know when the Condition is to be firſt ac- 
compliſhed, before the Executor can be admitted, or the Legatary 
demand his Legacy 3. and contrariwiſe, when the Executor may be 
admitted, or the Legatary make his demand before the accompliſhment 
of the Condition ,. I thought good to deliver two Rules, wita theis 
Limitations, . | 
£ The 


— 
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The (2) former Rule is this, When the Condition is extream, that 
is to ſay, Either neceſſary or impoſſible, ſuch Condition hindreth not the 
a L. fi pupillus, s Executor nor Legatary, but that be may be admitted to the Executorſhip, 
qui ſub conditione or recover the Legacy 3 4s if ſuch had not been at all expreſſed *» For ex- 
d2 Novar. L. nm .mple, (3) the Teſtator doth make thee his Exccutor, or doth give 
etfi, L- quod fi ea. ) , / "o 
ie cond. indeb. L, tee a hundred pound, if the Sun ſhall ariſe upon Eaſter day * 3 or the 
Ju'iavus de jure, de Teſtator doth make thee his Executor, or giveth thee a hundred pound 
lib, L. h@res Meus jf thou ſhalt drink up all the Water in the Sea©: Both theſe Conditi. 
ro ons are extream, the one neceſſary, the other impoſſible 3 and there. 
L. filivs, Lo quan- fore in theſe two Caſes thou mailt be admitted Executor, or obtain the 
dam. L. mulier de Legacy 3 asif the Diſpoſition had- been fimple, or without any ſuch 
condit, Infticurt. ff. Condition d, 


_ a 4g 3 The (4) ſecond Rule is this, Ihen the Condition is not extream, 
$ impoſt;b1is, Inſt, but indifferent. or peſible, then the ſame Condition muſt firſt be ſatisfied 
de hzred. Inſtit. before the Executor can be admitted, or the Legatary recover his Legacy e, 
b Paul. de Caſtr. in Fg example, (5) the Teſtator doth make thee his Executor, or doth 
ld may” give thee a hundred pound, if his Ship ſhall return from Venice, This 
chard.'n Rub de In- Condition is indifferent, neither neceſſary nor impoſſible. In the mean 
ſir. & ſub. C. n.7. time therefore, until the ſame Condition be extant, thou canſi neither 


Mar MES be Ex tain the Lega f that Diſpoſition 8. T 
woflibills, Tote do xccutor, nor obtain the Legacy by force ot tha poſition 8. To 


Coed, Suldde. return to the former Rule, the ſame is diverſly limitted or reſtrained. 
d Per LL. ſupradi- The firſt Limitation thereof may be this, that albeit (6) that Con- 
&ax. dition which by courſe of Nature mult needs follow, is accounted as it 


e L. qui hzred. de : ' "apes 
EET, een already accompliſhed by Reaſon of the infallible certainty 3 yet 


fi quis ſub condi- when the Condition is not in every reſpe& certain, but certain and un- 
tione, fi quis cmiC, Certain in divers reſpe&ts. As for example, the Teftator maketh 
cam Teſta, L. cede- A, B, his Executor, or giveth him a hundred pound, if, or when his 
re diem, de verb. Son ſhall die Þ. Howſocver this Condition be certain in reſpect of death, 
ſig. ff. Graſl. com. a ws ! : ; 

op. $ legarum,1. $2. becauſe it is rot certain in reſpec of the time of his death 3 therefore 
Simo de Pratis, de in the mean time, the Executor or Legatary, where there is ſuch a 
incerp. vlr. —_— Condition, cannot obtain the Executorſhip or Legacy, but muſt expe 
Fn prin groehy u-2 the event of the Condition i. 

/Minſing. in $ hz- Another (7) Limitation to the former Rule is this, Although the 
res Irſtir, de h#red, Diſpoſition be not made conditional by expretling of that Condition, 
_ FS a which by the Law is neceſſarily underſtood ®. Nevertheleſs, if the 
6 Fee © Condition be expreſſed in other manner than is underſtood, the Diſ- 
& ibi Glofl, Bar. & "0, __ : . þ 7 

al. polition is thereby made conditional; fo that in the mean time, the 
b Nihil intereſſe u- cficct thereof is ſuſpended. As for example, the Teſtator faith, I 
m_— OD glve to 4. B. twenty pound if he wiJl®. In which caſe, except the 
= —— 2s. Legatary do by ſome means declare his willingneſs, the Legacy is not 
ter, per Bar. Caſtr, due 3 and it he die in the mean time, before he have declared his wil- 
& Alex. in L. ex- lingneſs, the Legacy is not transferred to the Executor or Adminiltra« 
— "yp ene" £OT of the Legatary®z whereas, if no ſuch Condition had been ex- 
quorum opinio com- preſſed, but that the Legacy had been left fimply, then albeic the Le- 
munis eſt, ait Alex, 

in d. L extraneum, |icet ſecus fit in contraftibus 7 Paul, de Caſtr. & Jaf. ind. L. extrancum, Sichar, 
in d. Rub. de-Inſiir, &fubC. & L. hac verba, ff, deleg.r. 1 L.fi ira, $ illi f. de leg.t. m Þ. Sill, 
3, fi voler, id eſt, 41 fe velle declaraverit, - » Jaf, & alii in d, $11f. Quzre tamen, ito ſiquidem caſu 
4 ſtioguit, PraRic, Papicvl. in forma libelli, pro lcgar. rei ſingular. fo's 155. 


gatary 


Part IV. Of the Forms of Teſtaments, 217 


gatary had died, not knowing of the ſaid be 
S 2, aeſt, his E: 
Adminiſirators might have obtained the ſame i ; Oy »B 

The third Limitation is, When it doth appear to be the Teſtators 4: ns - - 
meaning, by the expreſfing of the (aid Neceſſary Condition, to = e lega. 1, $13 
the Diſpoſition conditional r. TO 

The fourth is, That ($) Graſl, yy 

although Im *F p Urall, Theſaur, 
they be impoſſible by Nature or by Lon $ ——_ the ff & _ _ grins >. 5 

' , . ; » GON e&t © - 47. ubl etjam ©- 
—_— being reputed as it they were not written nor ode n: ſtendicur wont 

evertheleſs, if the Teſtator did ſuppoſe th iti * appareat hujuſmodi 

PP ce ſame Condition to be rettacori , 

—_ or lawful, then is not the Condition void, but the Difpoliti TRY > 
. . _ 3 4 . . I's 0 

= ——_ it is added A As for example, the Teſtator bed 4B, $6 - _ 

_ xecutor, or giveth him a hundred pound, it he marry his the ſibilis, Inſtir.de ha - 

Teftators Daughter, ſuppoling her to be living, whereas ſhe i Fg © red. Inſtir, Greff; 

inthis caſe the Condition is impolible, tor the Legatary _ - my i —— 

, : ) not m eg wg hs 
_ ah : And yet nevertheleſs, becauſe the Tettator did think r E HY 
- 0 be living, and ſo the Condition to be poſſible, 4. B. cannot be m i!.ff, Le cond. i; 
a5 01 nor obtain the Legacy 3 for it is not likely, that the Teſtator debir. 
if heh 7 7b made him Executor, or have given him a hundred pound 
belt (9) _ w p__ = Daughter to have been dead f, How- /DD. ine. L ( 

ere be divers Caſes whercin the Diſpotition i 12 3. 
the n 15 not void manumilc. 
_— of an Impoſſible Condition, which the Teſtator did wen. F 
2 mou lawful; but the Condition it ſelt is void, howſoever ie 
= re poſſible in the opinion of the Teſtator. One is, where the 
I _ may be accompliſhed by ſome equivalent means, though 
- = e ſame manner deſcribed in the © pobition ©: * Another Gale ha | 
, When the Teltator after the making of his Will, underliandi T.tC 2%. rujulmeds. $ fi 
Condition to bei Fible. di 9 eritan ing thc Ia Cui, f, de lep. x 
”” ce impoſſible, did nevertheleſs confirm his Wi Bari: Pk. Dy 
dicils® Th lik . 15 W ill by Co- 1 Lebe de cona.s 
y—aacA e like is, when the Teſtator was doubtful, whether the © 77": ff. Jaſ. in 
ondition were poſſible or no *, or the bequeſt wer? i , 4. L: ftira. $ ille 
berty?, or i , queſt wer? in favor of Lis de s 
rty?, or in favorem pie cauſe when the Teſtator d -1, ap 
thing to be i ) e Teltator doth bequeath any # Ja\- in d. L. ſervo 
c. Ip c imploycd to godly uſes; for then-the Condition which he Panumill, Are, in 
- m poſlible is rejected, and the Diſpolition available, as pare and LEY vers 
- a O05. i, 

The fifth is. when oy” . ; | x Bar. in L. ab om- 
very hard - the (10) Condition is not utterly impoiſible, but nibus, $ in teſt. de 
M4 aaa 3 as it were impoſſible to be performed by him, on whom ©: Are, in L. im- 
s impoſed. In which caſe it ſecmeth to be the purpoſe of the Te- pofſivilis de verh.ob. 
__ that the party ſhall reap no bencfit by that Diſpotition + other = * 

. 3 L - LK 
= c the Teſtator would not have impoſed ſo hard and difficult a Con- inded. wang 
_ : And therefore in this caſe, the Condition doth ſuſpend the 3 L. civirarem $ fal- 
IC of the Diſpolition until the Conditi > : tum junta g!ol', de 

- ) Cc Condition perhaps b 4cCcome- 
pliſhed Þ, Notwithſtandi . — _ N= condir. & demon.l.. 
ray tanding, (11) if the Condition be impotlivle cim Sri-hus, de ſtar 
- y in the reſpect of the thortne(s of the time preſcribed by the >: ﬀ. & Jaſ. ia de 

_ NE he make A. B. his Executor, or give him an hun- G. erve. 

ou & ith Z , I - 7 = 
pound, if he do cre@ a Monument within three days after his tom, fervn. wars 


deathz in thi JE 
in Qt A . 
h his caſe the Condition hurteth not ©, for that it reſpeeth mill. Bar. in Þ. 
!S QUE 1 . "FO EM - YroKime., 5 "I 
GC > bk Ce ſtil inf m Jaſ wy L. ſervo manumill. 4a S'chard. in hk Avid ! . 
. * 4 S 11S In it, ME "wre X 'n{itcuend. þ E- cd © ” <a __ + O%. 
tinuus $ illud, de verb.!ob. f. - L. ft wihi &ribi, $ 1. A. de le2 _ hares $ 1. de ftaty, 12, Þ. con- 
Ft : the 


= SIE 
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7 Jaf. Lanc. Dec. & the Execution, and not the ſubſtance of the Will. And it is to be un- 
aiiin d. $1. Zak. in qorgignq, that the Teſtator would have it performed with as great ex- 
- — ; 6 pcdition a5 is poſlivie 4, 7 
2 The tixth is, When (12) the Impoſſible Condition is conceived Ne- 
oatively, for then it is not accounted as if it were void it ſelf, (as is 
the Affirmative Impoſſible Condition) but it makerh void the Diſpo- 
ſition whereunto it is adjoyned. As for example, the Teſtator chargeth 
his Exccutor, to whom he hath allo given the reſidue of his Goods, 
that if hedo not touch the Skies with his finger, or do not kill his 
-& L, ukim, Inſtir, Father, then to pay to A. B, an hundred pound 3 in this Caſe the Le- 
ce \ega. in fin, L.ab pacy is void ®, The Reaſon is, becauſe the Executor who otherwiſe 
co, C. ce ficel ye ſhould have the ſame thing bequeathed, is not to be puniſhed for not 
oro By ings doing, that thing which is impoſhible or unhoneſt to be done f. But 
Parfns in d. & (13) if the Negative Impoſſible Condition be not ſet down in way of 
ul: inſi'r. 1eg7. Ca- penalty, but fimply, the Diſpoſition is not void , but taketh effect 
fre. 11» LUBE rrefently. As for example, the Teſtator maketh A.B. his Executor,or 
C, de his Fan. giveth him a hundred pound,it he do not drink upall the Water in the 
Sea : In this Caſe (it any were ſo fond, as to add any ſuch Condition) 
the effect of the Diſpolition is not hindred, and ſo A. B. is tobe ad- 
eL, impoſſhbilis, de mitted Executor, or may obtain the Legacy, as it no Condition were 
verb. ob. ff, Bar. & expreſicd 8, 
alii in eand- L Paul. The feventh Limitation is, When (14) the Condition was not im- 
de Caſir, ind. L. poſſible at the {irſt, but becometh. impoſſible afterwards 3 for then it 
unic. Guem videas, 4 : A , 
i5 not void, but maketh the Diſpolition void. For example, the Te- 
flator maketh 24.Þ. his Exccutor 3 or giveth him a hundred pound, it 
he marry his, the Teltators Daughter 3 afterwards, and before Marri- 
age, this Woman dicth, whereby the Condition is made impoſſible, 
7 Mintic, de con- 1n this Cale the Condition although now impoſſible, is not void, but 
je. vir, vol. lib.11. maketh void the Diſpoſition z and fo A. B. cannot be Executor, nor 
te. #6 i Pony obtain the Legacy by vertue of ſuch Diſpolition , But (15) it the 
6 — Qui Woman were not dead, but did refuſe to be married» and ſo the Con- 
nc conclufionem dition become, as it were impoſſible, for lack of her conſent. In this 
& extendir & re- Caſe the Diſpolition were not void, and ſo he might be admitted to the 
ſiring't ibicem, n. Executorihip, or obtain the Legacy, as if no Condition had been im- 
ts Lo ONES poled, or rather as if the ſame had been accomplithed 3 as elſwhere * is 
ir$ 5, in fir, more fully declarcd. 
7 Tafra cadem parr. The eight is, When (16) the Condition is both impoſſivle and un- 
Law.” _ honel}, for then the Diſpolition is thereby void 3 and that in disfavor 
h Bald. 1a L. fi p:- F rho Telbar t ag” he"? If DO es 4 4 1 
Fr. oe Inftir. & ſub, Of £20 Tcltitor, who adced ſuch a Condition k: Whereas it the Con 
C.r.s. dition had be<cn only impollivle or unlawtul, the Diſpoſition had been 
| Glotf, in $ 'mpol- pood,” and that in favor of the Tetiament }, 
Ibili Ioflir. ce ne” Theninth is, When the Condition is impoſſible by reaſon of per- 
tm in conradtivus Plexity, whereof therc is cxample before 3 tor then the Diſpolition is 
obriner. void 7, 
2 L. ui repugnan- Thetenth is, When (17) the Condition is repugnant to the nature 
wn TE of the Diſpolition, as in captious Diſpolitions, whereof I have ſpoken. 
caud. reg. gloſl. ind. $ impoſlibil's, aide Petr. Dicen, Traft, reg. & fal, verb. Conlicio. ubi tradidi: 
£5c5 limitat:0 Qs. 
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No thwithſianding, (15) if ther 


Diſpolition %. And therefore, it he E :<ccutor do n {me 


vo Lxccu- os Cao d. Lab 
tors, (for example) his Son ard his Daughter, with a C ndition or T2"? _— 
Proviſo, that his Daughter do not Admi nittcr : Albeit hcre fecm g + Be 
rcpugnancy in the Aflignation of the Daughter, for that it is the office 
of every Executor to Sdiminiſtc » yet b; cauſe t he fame may be rc- 
conciled, the Daughter is to be admitted to the E xecutorſhip uaracly, 
to proſecut? any Action, tho ug not to Admii utter turthcr of any 
Goods whercot they are in poſlctli ON, Or Walch thall afecr be by Action 
ſo recovered p. d Brook, Abrids, 
The chgventh Limitation 15, Vien tae vnhoneſfti Condition i3 ro Ex« 2. 1 
ferrcd to the time palt, tor then It is not rcj:<tcd, but doth cicher pre- 0. Þvei | 
'ſently.confirm or infirm 4 the effec of the Difpolition. » Covir. Tradt, d 
Now that we have fſecn the Limications of (16 firit Rule, let ws take 'P nul. PAIR -N 
a view of the Limitations of the ſccon 4 o ule, vhich (5 C114 it, 1/21 avs 
(19) the Condition is Poſivle, the effect of the DiBoftion is ſuſ:112:d, 
xntil the Condition be accompli 2d. So that he which is made Exec: 
tor, orto whom any thing is bequeathed vader fach Condition, caa- 
not be admitted to the Executorſ hip, nor obtain the Legacy in «12 
mean time *: Infomuch, that i it 15r,o0t enou2lto mp rm eo C, lirie r L, q i haced. &e 
on by any other equivalent means, but it muit be accompIithed in that cond. & demon. L, 
preciſe manner and form of the Condition, without Rs in any - "RR 
one jot f. on ge pea 
The hrſt Limitation of this ſecond Rule is this, (20) When it doth &ere diem. de ver. 
not ſtand by the Exccutor or Legatary, wherctore the Condition i is not 6 Gra Ines 
performed; for then it is accounted to be accompliſhed *® Another cnt v bon pf Lad 
Limitation is this , When the Condition is Negative 3 for there the Ge Preris to inter 
Executor or Legatary, may, in thc mean time, be admitted to the Exc- ult. vol. 19.5 1 
cutorſhip, or recover thc Legacy, cntring firſt into Bond to make rc- <P» 2+ © _ 
ſtitution, if the Condition be not performc | u, 0p: 5 : 
The third Limitation is, When the Condition was once accompliſh Mer jus, « 
cd, though it do nos continue *. demon. #, | 
The fourth Limitation i is, When the Condition is potlible, in reſpe& * + TPP et 
of Fact, but not lawtul y. FT ”* Po > ot; 
But (21) for as much as none of thcſ2 Concluſions do proceed fim- cond. & demon. 
ply or indiſtin&tly, I thought good to examine cyery of them (cveral- x Bzr. tuvit v7 0! 
ly, and at large, ramely, — ES. 
Firſt, W hether every Poſſible Condition ought to be obſerved pre- jan: tpn cad 
ciſcly, and ad unguem *; part, 
Secondly, Whether it be ſufficient for the Exccutas or Legatary, 7 Inirs ceacen 
that it ſtand not by them, whercfore the Condition is not acco:mplith- ® Þ'** 
cd 2. a Inſca < 
Thirdly, W hen, and in what Caſes the Exccutor or Legatary 1s to $- 
be admitted to the Executorſhip, or may obtain his Legacy bctore the 
:4Cd 


accompliſhment of the Condition by cntring into Bond v6. 


Fourthly, Whether it be ſufficient that the Condition was once per- 


formed, though it do not ſo cndure ©. 
Ft 2 


Nil2nan *xe Þ [ *3 
- 6 F L - + > 
5 0s Y 


be not in ſuch ſort, but that it may be reconciled, | it Bn not th 


Fitthly 
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Fifthly, Whereas it may be doubted of divers Conditions, whether 
they be lawful, or no: I have declared how far the ſame be lawful, or 
41nfra eadem part. unlawful ©. 
$ 11, 12, 33s Unto the which Queſtions, I have alſo added theſe following. 
Within what time the Condition may» or muſt be accompliſhed , 
e Infra eadem part. when no certain time is limited by the Teſtator ©. 


S 14- Then how that uſual Condition (If he die without iſſue) isto be 
f Infra eadem part. underſtood, or when it is ſaid to be accompliſhed £, 
S '5+ Finally, What order is to be taken concerning the Adminiſtration 


or Poſſcſion. of the Goods of the deceaſed, whiles the Condition of 


g Infra eadem parc, the Inſtitution of the Executor dependeth unaccompliſhed 5. 
$ 19, | . 


Se4. VII, Whether every Poſſible Condition ought 
to be obſerved preciſely. 


1. Conditions are of aſtri& Interpretation. 
2. Conditions inducing a Form, are to be obſerved preciſely, 
3. Examples bereof. 
7. 4. When the Teſtator doth refpeft the end, it 5killeth not of the means, 
: 5. Voluntary Conditions are to be obſerved preciſely, not neceſſary 
Conditions. 
6, He in whoſe favor the Condition is made » may conſent to other 
means. 
7. The Condition of Payment to be mads to the Infant, is ſatisfied by 
Payment to the Tutor. 
8. In: Subſtitutions it ſufficeth, that the Condition be effefied by other 
equivalent means. | 
9. In favor of Liberty, or of Godly Uſes, the Condition need not to be 
preciſely obſerved, 
10. Whether the Condition may be performed by another perſon, than 
bim that is named in the Condition. 
11, Where the Law alloweth other Means, the preciſe Form need 13t 


« Michael. Grafl. to be obſerved, 


Theſaur, com. op. 
$ legatum,q.s 2.n.1. R LE ; : 
b Bald. in Authen.ur [7 Or as much (1) as Conditions are ſaid tobcof a ſtrict Interpreta- 
_ C. quando I tion 2, and to induce a Form to cvery Diſpoſition, whereunto they 
-- Tut,Offic. Fung. _.. joyned> ; unto which Form, nothing may be added, nothing de- 
iraquel. de retrac, : -, 
$ 1. gloſſ.zr. n. 13, fracted, nothing altered © Therefore it is holden for a Rule, that 
c Tiraquel, de re-. (2) every Poſſible Condition ought to be preciſcly obſeryed 4; Neither 
—_ S glof]. ap is. it ſufficient (but in ſome Caſes) to accompliſh the ſame by any other 
meg) : Means, or in any other manner than is preſcribed. For example, 
6.n.6. (3) the Teltator maketh thee his Exccutor, or giveth. thee a hundred 
d Grail. Theſaur. pound, it. thou ſhalt give to A.B. Ten pound, thou not knowing of 
_— the Teſtators Will, doeſt of compaſſion or good will, give Ten pound 
| & on opini- 0 4+ B+ becauſe poor, and.thou art rich. In this Cafe thou ſhalt not 
9D, be reputed to hay. accompliſhed. the. Condition, becauſe thou being 
ignorant 


= 
1 
J 
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| ignorant of the Diſpoſition, didſt it not with a mind or purpoſe tg 
F ſatishe the Condition ©: Neverthele(s, it thou did{i hrit know of the « GloT, & DD. in t., 
= Condition, thou art preſumed to have given the Ten pound with a # 9"'s haredens <., 
! mind to perform the Condition, unleſs the contrary do appear; fo —— & _ 
that it is not neceſſary to proteſt, or to affirm by words, That thou opints, Ry a 
did{t give the Ten pound with a mind or intent to perform the Con- chae!. Graff. &. 5 
| # dition, ſeeing the ſame is preſumed, unleſs the contrary be proved z, {£22tum, 9.52. n.z, 
| Another example to the ſame effe$, is this, The Teſtator maketh thee [= = L4-4 => 
his Executor, or giveth thee a hundred pound, if thou pay Tcn cond. & demon. E 
pound to C. D. before a certain time, within which time C. D. dicth, 5 Bar.  & Paul, qe 
and thou payelt the ſame Ten pound within the ſame time, to the E x- Caftr. ind, L.2, 
ccutor or Adminiſtrator of C. D. In this Caſe the Condition is not (aid 
to be performed, and fo thou canſt not be Exccutor, nor obtain the 
Legacy of a hundred pound, becauſe thou didſt not pay the Ten pound 
to C. D. himſclt, for the payment ought to have been made to C. D. ET 
himſelf *, and not to his Executors or Adminilirators. 6 = — rl's, $ 
The tirſt Limitation of the foreſaid Rule is,(4) When it doth appear hee”  e. 
that the Teſtator hath more reſpe& to the end, than to the means 3 Mantic. de con&. 
tor then it is ſuthcient that the Teltament be accompliſhed, although in #*+ vol. live 14. ti, 


” other manner than it is expreſſed in the Condition !, ER oy 
The ſecond Limitation is, When (5) the Condition is not volun- &t-2-o in kx ooo 
tary, but neceſſary 3 for in neceſſary Conditions it skilleth not, whe- Iegararii, jvia hare 
ther the ſame be accompliſhed in that manner expreſſed by the Telta- Ie8%arii lofurio Fer; 
tor, or in any other good manner <, nag rec os 

The third Limitation is, When (6) the perſon in whoſe favor the ris fit in taco e 
Condition was made, doth conſent that the ſame be accomplified in haredis, quaſt © ct 


other manner! For example, the Teſtator makcth thee his Execu- M481 6u> a, ce qva 
4. B. Yen I-gendus «ft Maut.c. 


tor, or giveth thee a hundred pound, if thou give to 4. ati ſoprs. 
pound ; Soit is, that A. B. did ow unto thee Ten pound, and is con- ; Mantic. de cor- 
tented to be releaſed of that Ten pound which he is to receive. In jeR. utr. vo". Ito, x1. 
this Caſe the Condition (hall be accounted for accomplithed, as it the {UM Mie =, 
. w jr" up a » Bar, in L. Gaiius, 
$ Tenpoundhad been really paid ®. Theſe three Limitations (cfpecial- & 1:4 Gramm, n. 
* Jy thetirſt of them) be ſo general, that they may ſeem to comprehend 2, de bb, & poſit r, 
| the reljdue of the Limitationsz neverthelc(s, it thall not be amiſs, it &- Gra. Thelvr, 
I expreſs them for the bettcr underitanding of thoſe former Limita- OO" 9he 5 Cres 
tions. tee oa aol F . 
The fourth Limitation therefore (7) is this, When that is paid to vol. lib.1, in fin. uh 


the Tutor.. which is limited to the Child »®. For example, thou art Ein relpond r qua» 
n2m condirio tir di- 


made Executor, or a hundred pound is bequeathed to thee, if thou To, 
pay unto the Teſtators Son (being an Infant) Ten pound * In this Cafe ypotucari, 
the Condition is ſufficiently performed, if payment be made to the / Simo de Platt. c 
Tutor of the Child 9; eſpecially, it the Money be converted to the m—_ os OEE» 
benctit of the Child y. And albeit, this Condition may be ſaid to bz a , Gin - pr ws NE: 
voluntary Condition, becauſe it doth con{tli in giving, yet in this Cale wo; jurcalle 


the Teliator is preſumed to have more regard to the end of the Con- rum ir gg 
CO EL2g Nl:s wi:cf 


ta diſpoſicione hujus regni Angliz. Perkins, tir. condir. fol.14% n» Lt fundvs, #, Cecont.o dom 
0 D. L. fi fundus Grafl. d. $ legatum, q. $2. Mantic. de conjeG. ult, vol (1.11. tit 17s N42 7 
in d, L. fi fundus. Mantic. d» tit. 17+ 0. 2» 


A - 
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1INLON 


Of the Forms of 7, eftaments. Part] V, 
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25 4 ond. EL demon. 


x Bar, in d. L. Mz- 


7 Ear, in L. Arcthu- 
{1, deſtar, hom. ﬀ 
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dition namely, the benetit of the Chi!.1. then to the form of the 
Condition For if payment ſhould b2 r-ade to the Child, it mig}+ 
calily be conſarned, and do the Chill lictle benein 1, and therefore he;e 
tcr for the Child, and more agreeable to the meaning of the Tettato; 
<nd more ſafe for him that payct! the Moncy, to pay the fame to th: 
Tutor, rather than to the Infant r, 

The fifth Limitation is (S) in vulgar, or common Subſtitutions, ſo; 
then it is ſufticient likewiſe, that the Condition be effected by ole 
m2ans, than according to the firict Form oft the Condition ® Fo 
example, the Teitator maketh his Son Exccutor 3 and it he will ns, 
' he doth ſubllitnte thee Executor 1n his Read. If the Teſtators: Son 
ca). it be Exccutor. In this Caſe thou ſhalt be Exccutor, as if he hag 
rcfuſcd to be Ex:cutor 3 although reſpecting the Form of the Condi. 
i100, thou art ſubltitute only, in caſe the other will z2t, and not in cif 
he c2125t3, the Reaſon is, becauſe in Subſtitutions the Law prelumeth, 
that the Teltator* doth more regard the cffe&, than the Form of the 

Condition *. 

The {ixch Limitation is (9) in favor of Liberty 3 that is to ſay, 
When the Lord or Soveraign, by his: Teſtament, grantcth unto his 
Villain or Bond-man freedom upon ſome Condition *. 

'he ſeventh Limitation is> When that whichis left conditionally, i; 
to be diſtributed in pios fits 3 for in theſe two Limitations, it is 
ſafhcient that the Condition be effected by other cquivalent mcans; 
though not according to the preciſe litteral Form of the Condi 
tion *, ' 

The cighth Limitation is, When the (10) Condition which conſif- 
cth in giving, is perforined by another perſon, then by him (yet for 
him) who is named Executor, or to whom any thing is given upon 
Condition, if he give to another. In which Calc it is all one, as if hc 
himſelf had given the ſame ?, 

The ninth Limitation is> When the Condition cannot be performed 
in (ſuch manner as is preſcribed in the Condition. As for example, the 
Teſtator giveth a ſum of Money, it ſo many Sermons be made in ſuch 
a Church, within ſuch a time: During which time, the Church is 
intcrdifted 3 by occation whereof, the Condition cannot be accompliſh- 
cd. In this Caſe, the Diſpoſition is not abſolutely void *, but th: 
Money may be converted to ſome godly uſe *, 

The tenth Limitation is, (11) When the Law doth interpret it, a3 
if it were precilzly obleryed, as may appear in the next Queſtion, 
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: Þ Sc, VIII. Whether the Condition be accounted 
| for accompliſhed in Law, when it doth not ftand 
: i by the Executor or Legatary ; wherefore the 
{ame 1s not accompliſhed, 


N ] 1, No Man to be puniſhed, but ſuch as be faulty, 


; 2, He is not reputed faulty in Law, who dith what be can, 
1 b 3. Whether the Condition be reputed for accompliſhed, if it fland not 
4 ; by the party. ; 
4 $ 4. Certain Diſtindions about the former ® ueſtion. 
1 | 5. Arbitrary Conditions are accounted for accompliſhed. if it do not 
), 4 tand by the party. 
6. The reaſon of the former Concluſion. 

| 7. Arbitrary Conditions are not accounted for accompliſhcd, where the 
ly party is in fault, 
{1 | 8. Caſual Conditions are not reputed to be accompliſhed before ths 
: event. 
b | 9. The reaſon of the different effet, betwixt caſual aud arbitrary C11: 
1s | ditions. : 
S : 10. Certain Caſes wherein caſual Conditions be reputed as acconp!.(1- 
- ed, albeit the ſame be not 5 indeed. LY 
11. In mixed Conditions, this conſideration is firſt to be bad, hors th; 
It | impediment cometh, 
or ; 12. The impediment in mixed Conditions, may bappen divers ways. 
on 13. When it ftandeth by bim, by whom the Condition is to be perfurms4, 
: the ſame is not reputed for compleat. | 

F 14. What if after the firſt refuſal he conſent, and then the other part) 
ed ? is willing. 
he +4 15 A Reſtraint of the laſt Poſition. 
m_ i6, When it ſtand:th by the party in whom the Condition is to be pore 
[5 formed, the ſame is not reputed for compleat. 
(h- 17. A Limitation of the formzr Concluſion, 
ws ; 18, When the Teſtator doth binder the performance of the C dition, 1: 

: burteth not the Executor or I egatary. 
on | 19. IWhez a third perſon doth binder the performance of the Conditiozr, 

; whether it burt the Execator or Legatary. 

20. The accompliſhment of th: Condition being hindred Ly caſual m: anc, 
whether it burt the Exccutor 7 Leg muary. 
> 
T agrecth1) with Equity ard Humanity, That no Man be puniti;- 

R ' ed, or deprived of his Kight, without his Fzult®, and it feumicth, 2 c, « Ws 
my that (2) he is not in fault, but worthy to be cxculeds wio doth what- ! Bey 


ſocver licth ia him for the accompliſhing of that which is impoſcd vpon * * 
nim?®; Wherefors no matycl if at the firlt view it (ect truc, that 5 
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-— o z wherefore the 
rhen ied liand by the Executor or Lepatary 3 / 1CTCLOre 
ſt uns ny ng ak (hey doing whatſoever in ticm licth, for 
ah iba 2) thac then the fame ſhould be accounted as it 
c. imputart, de eg. to accomplith the ſame) that t! en the pag tap tromr may 
pur. libs had been fully performed ©. And indeed, fo it is (3) regular y for the 
_D. Q_ on moſt part very true, That vwiten it doth not itand by _ I W-10M y 
C. C. \Mpurart, "ol herefore thc Conditiou i tot accompliſhed, it ought 
reg. jute. lib. 6. appertaineth, w ercfore ti.c or wor eg CE A. 
e Supra eadefh part. tg be accounted as if it were p:urformed ©: But this Raul2 duth not take 
6b - lace perpetually. : 
f % maj $ fads Wherefore, (4) it we will underſtand when this Rule doth _ 
emu. cl "Le M n- or fail, we arc to call to mind ſome of the fortmer — 
ting. 1 $.Ven. Inltit. yifons of Conditions e eſpccially this, That of Con _ _= ” 
dc þ@7ed. Toftite 3 zerary, ſuch as the Law prefumeth to be in the will and power 0 ie 
1. $ 1:0 autem. 4 ; f: Some b I. ſuch as are not in 
|, 5 fin aurem. Man, to whom they are impoſed f z Some e caſual, . nap" 
Vogt Miaſfinge ubi the power of that Man to whom they are impoſed, but — = , 
ſpa. power of ſome other thing, or m_ 3 gun ——— _ 
7 Supra cage Part, | 15 uncertain 5: And ſome be mixed Conditions, ſuch a 4 aw 1 
v , ; Ing or 
: L, que ſub coadi- Iy in our own power, and partly in the power of m_ —_—— 
riove $ 1. f. de pcrſon bh, For example cateag m_—_ Conditions, rete 
cond, Iuftir, Bar. tn to thoſe former which I have there ſet down i. _ 
L. TOP oe We. When (5) the Condition is meer arbitrary, then if e ſtand _ 
: eſe exem- him, by whom the Condition is to be 2 pes o- Te _ 
plum poreſtativz the ſame as if it were fully accomplithed, though in = __ —_ 
conditions , Pater ynperformed #. For example, the Teſtator doth make thee wy - 
—_ n _ — cutor, or giveth thee a hundred pound if thou 50 to CUE a P 
(e inſtir, & (ub. C. 1 : by reaſon of overflowing of Waters, 0 
7.7. & Minfingero, day '. That day being come, by 
in $Pen, Inſtit. de {ome other necefſary impediment, thou art not then —_ m_—_ 
Fzred. Juſtit. n-2+ Church, being otherwilc willing to go, if thou hadſi not _ in 
on — "ed. In this Caſe thou art to be admitted Executor, and mai —_— 
emp - + _ 
= Franctordium, thy Legacy, as if thou hadtit gone to the Church that wn. in - ® 
al:er cundi Biſca- (G) reaſon wherefore the Condition is accounted for _— - 
rom: Reliqui fere 51, albeit reſpeRing the Fat it is not accompliſhed, I uppo "= 
eg _—_ af. be this, Becauſe the Teltator is preſumed to have more _— : ” 
EXcmMPi , , , if 1 7 
cndeecpioum, good will and indcavor, in theſe Conditions —_ _ In Oy 
DD. in d. $ fin av- p2wer, than to the event of the Condition ® 3 ſo that 4 atls NS "f 
_— - _ _ expcctation of the Teftator, thou haſt alſo ſatished the exaRio 
& 1n &. cn. In- s 
ir. de hzred. in- LAW *. OE 
oo Howbcit, (7) even there alſo, where the Condition is — 
” DL, qvzſu>con- 2nq where the Teſtator doth, as it were, accept good will _ a - 
_—_ _ performance, it he by whom the Condition is to be performed, or 
cnm_y —_ in fault, by occaſion of which fault, the Condition cannot _— - 
6. accompliſhed, though perhaps the party would willingly per —_ ; 
1 Sichard. poſt Bar. (:me, if then he could, there the ſame Condition is not reputed to bc 
RO far. -- performed in fiction of Lawe. For example, the Teſtator maketh 
C. de Inſt. & ſub, © PErrormed 1n ; 4 if kn enatdle 
» DD. in d. L.x1. A. B. his Execator, or giveth him a hundred pound, it heg 
4 Maniic.de conjet. Church on ſuch a day 3 upon the which day A. B. intending to Recom 
lr. vol ib. 114 Gt. Hifh the Condition, proceedeth towards the Church : As he is going, 
> Ay we pt \.committeth ſome crime or offence, whercupon he is arreſted = ys 
C. de Inſt't. & ſub, cd, ſo. that he cannot go to the Church according to his purpoſe. 
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this Caſe the Condition is not accounted for accompliſhed, for that 
he, by whom the Condition was to be accomplithed 4, was himſelf q Bar, & Bald, ubj- 
in the fault, and the cauſe wherefore the ſame was not accompliſh- ſupra. gloſl. tn c, 
ed. So it isif the Condition cannot be performed, by the negligence MP _ ads. Coen 
or delay of the perſon, by whom the ſame ought to have been per- nf, 202 1s. © 
formed* : And although an impediment is faid to excuſe a Man » Far. in d. L. 1, 
from delay \, yet when the impediment may be foreſeen and pre- Mancic. de conject, 
vented, ſuch impediment ſhall not excuſe him which doth not avoid vob 12e th-t6. 
the ſame *. If thou crave an example, let this be the (ame, The / DD. omnes in L. 
Teſtator maketh thee his Exccutor, or giveth thee a hundred pound, quod te fe. ti cer. 
if thou go to the Church within two moneths 3 during the firſt moneth Fe: | 
thou doeſt not go, during the ſ:cond, thou knowelt thou ſhalt not be Shri 5 _ = 
able to go, by reaſon of ſome impediment, be it by occaſion of Wars, nk. Ln 4 ay 
or of the weather, or of the way, or of ſome intirmity in thy own $ illud. f. de verv, 
Body 3 and then being letted, thou makeſt an offer to go, and doelt 9b» 
proteſt that it doth not ſtand by thee, and that thou wouldeſt go if it 
were poſſible: Neither this Proteſtation, nor this impediment will re- 
lieve thee, becauſe thou did(t wittingly fall into theſe difficulties, and » C. Mone. de reg. 
would not go when thou mightſt ſately have gone ®, When (8) the Jur- 5. Zal. ind. $ 
Condition is meer caſ#al, the ſame is neither accounted for accom- tlnd. 6 fall. 4. Oc 
, . Peckius in L. fin. ad 
pliſhed or extant, in preſumption or tiEtion of Law, neither yet for 1, Rhodiam. de 
unaccomplithed or dencient, until the actual event of the fame Con- jattu. 
dition do'tirſt come-to paſs x. And therefore, if the Teſtator make * + vnic- $ fn 2u- 
thee his Executor, or give thee a hundred pound, if the King of Pay pode ao 
Spain die this year y. In this Caſe, until the event do indeed declare y yigj. &: - Minfing; 
whether the King die this year or no, the Condition is neither ac- in $ pen. Inſtir, de 
counted for extant or deficient,but is ſuſpended 2. And it he die,then is "#rcd- inftiruend, 
the Condition ſaid to be purified or extant,and ſo thou art to be admit- ;,;z-'&. ©. _ 
ted, otherwiſe not ®.So there is a great difference,whether the Condition a L. unic. $ fin av- 
be arbitrary or caſual 3 for, the one'is divers times accounted for accom- tem C. de cad. to, 
pliſhed in Law, though not in Fa&t 3 but the other is not accounted tor 
accompliſhed or extant in Law, unleſs the ſame be accompliſhed in Fact 5 Eodem 5 fin au- 
alſo®. The (9) reaſon of the difference is partly ſhewed betore 3 tor *<7+ 
in Arbitrary Conditions, the Teſtator is preſumed not to exact more 
than he may eaſily perform on whom ſuch Condition is impoſed © 3 - Sichard. Bar.Pald, 
and o it is ſufficient that it ſtand not by him, that the ſame Condition & fere pron nongy 
is not performed : But here in caſual Conditions, for as much as the mw Ge Lanvig. © 
Tefiator doth not refer it to that which is in his power on whom the 
condition is laid therefore the Teſtator is tought to refer the force 
or effe& of this Diſpolition, to the determination of Fortune ©, (or 4 Paul. de Caftr. in 
rather to ſpeak more Chriſiianly, to the Will of God ;) and therefore + hy? _— — 
this event of Gods Will muſt decide the doubt, 1 mcan, whether he Nie: he + 0s 
that is appointed under ſuch Condition, ſhall be Execcutor, or not, to 
obtain his Legacy, 'or not. Notwithſianding (10) ſometimes even in 
caſual Conditions, it is ſufficient that it doth not {tand by the Executor + Mantic.de conjeR, 
or Legatary 3 wherefore the ſame Condition is not accompliſhed, like urs v0). !+1ts titen5, 
as in arbitrary Conditions ©, The tirſt Caſe is, where the Teliator {Gioll: ts bs 
would have fo diſpoled , howſoever the Condition ſhould 11 © —p inſtic. & (ub. 
Gg The 
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The ſecon4 is, when by the Fac, his accompliſhment of the Condition 
is hindered, to whom it is benchcial that the ſame ſhould never be 
e L.jurecivili. f.de performed % The third Caſe is, in favor of freedom, or liberty from 
cond. & demOt  feryitude, 
_ _ came” If we (11) will know when a mixed Condition is reputed in Law 
EE to be accompliſhed, albeit in Fact the ſame be not performed, we 
muſt conſider by what. means the impediment is miniſtred, namely, 
(12) Whether it proceed from the perſon by whom the Condition is to 
be performed, or from that perſon to whom the Condition is to be per- 
formed, or from the Teſtator himſelf, who deviſed the Condition, or 
from ſome other third perſon z or whether it happen by ſome other 
means, according to the ſecret purpoſe and Will of God, which we no 
leſs fooliſhly than commonly, call Chance or Fortune. 
When (13) he that is made Executor, or to whom a Legacy is given 
upon a mixed Condition is himſelf the only cauſe wherefore the Con- 
-Þ\ in reftam. et, 2, 19015 not performed 3 then worthily is the ſame Condition not to be 
ic condit. & de. accountcd for accompliſhed i. For example,the Teſtator maketh thee his 
mor, Mantic. de Exccutor, or giveth thee a hundred pound if thou marry his Daugh- 
conjeR. ule, vol. 1:b..tex ; thourefalch ſo to do , with great reaſon is the Condition not re- 
oo 17 .. putcd for performed, and ſo thou canſt not be Executor, nor obtain 
Foy Sichara. in L, the Legacy *. Inſomuch, (14) that albeit afterwards thou become 
1. C. de Inftir. & Willing, and doeſt offer to marry her, and ſhe then refuſe this thy offer, 
ſub Menoch. de and ſoit doth now ſtand by her, and not by thee, that the Condition 
P_—_ _ | x is not performed : Nevertheleſs, thou canſt not reap any benefit by 
legato libercatis ex- DET refuſal, becauſe thou had(t broken the Condition before, whereby 
tcndirur. ibid. n.23. thy right paſſed away and was extinguiſhed, and fo thy repentance is 
{ Jaſ. ind. Li. de now too late 13 unleſs (15) at ſuch time as thou didſt refuſe, thou then 
—_ 7 * couldeſt not. marry, for that perhaps at that time thou werxt not of 
TO _ % ef, ſufficient age to marry, for thy diſſent at that time when thu couldſi 
com, op.teſte Graf”, not conſent, doth not hinder thee ®, 
Theſaur. com. op. S When (16) the Condition is not performed by his means only, unto 
rg 94% 71% whom, or in whoſe perſon the ſame is to be accompliſhed, then it is 
-y 13 Quom {. reputed in Law, as if it were fulfilled. indeed », For example, The 
rentiam jarellige ur Tcſtator maketh thee his Executor, or giveth thee a hundred pound, 
per Molin. in addit« if thou marry his Daughter; thou art willing, and doeſt offer her 


__ c5us eſt nolle, PAITiage, which ſhe retuſeth : In this Caſe the Condition is reputed 
de rep. jur. i, for compleat, and ſo thou maiſt recover the Executorſhip or Legacy ©. 


1 L. Titio centum, $ Notwithſtanding, if (17) the words of the Condition be directed un- 
Tic, fi. de cond.& tg her, not unto thy ſelf. As for example, The Teſtator maketh thee 
—_— $Ti- his Exccutor, or giveth thee a hundred pound, if his Daughter marry 
tio. 4s thee. In this Caſe, if ſhe do refuſe, and it doth not ſtand by thee, the 
p Mincat. de con- Condition is not reputed for accomplithed ?, unleſs it were the mean- 
a _ vol. lib.11+ jng of the Teſtator, that thou ſhouldſi have the benetit of the Diſpo- 
s Lojure > vii, © de Hition, in caſe of this her retuſalq. And yet there is no great differ- 
cord. & demon. ence betwixt the one phraſe and the other : For the Teſtator in ſay- 
7 Socin. in d. L.in ing, 1f thou marry her, doth neceſſarily underſtand thereby, if the alſo 
_— _ i be content to marry thee for thou canſt not do the one, unleſs ſhe 
134 tit.9, n.37, Allo dothe other.* ; And therefore this Limitation is ſuſpeRed of ſome 
no! 
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rather admitted than the contrary opinion *. 


his Daughter, and att 


her, but ſhe refuſeth. afterward (he is willing, but he refuſeth. Whe- 
ther in this Caſe is the Condition faid to be compleat ? This Queſtion is 


{atisfed afterwards w  - 


not tobe ſound, notwithftanding it is more generally approved, and / Michael. Grall. 
What if the Teſtator 
make A. B. his Exccutor, or give him a hundred pound if he marry 


Theſaur. com. op. $ 
legatum, q.16.n.17. 
t Alex. 1n L.r.C.de 


frlt 4. B. is willing, and offercth to marry I ſtir. & ſub, 


4 Tafra eadem parr. 
$10. in fin, 

x DD. 1a L. mitires 
S$Sulr. Ad LI. |. 


When (18) the impediment doth proceed from the Teſtator him- de 2dul. f. $ char! 


ſelf, then the Condition is reputed tor compleat. 
the Teſtator doth make thce his Executor, or giveth thee a hundred 
pound , upon Condition, If thou bury his Body in the Cathedral 
Church ofgS. Peter at Tork : The Teitator dicth excommunicate (be- 
cauſe he refuſeth to come to the Church, or becauſe he is an Heretick 
or Schiſmatick, a manifeſt Uſurer, or for ſome other like cauſe) for 
which his Sepulchre, in that Caſe js denied : Seeing in this Caſe it 
doth nor ſtand by thee, but by him, wherefore the Condition is not 
compleat 3 it ſhall not prejudice thee, but that thou maiſt be admitted 
to the Executorſhip or obtain the Legacy, as it thou had(t indeed pcr- 
formed the condition *. 

When (19) the impediment doth proceed from a third perſon, then 
I ſuppoſe the Condition to be accounted in Law for accompliſh- 
ed y, For example, The Teſtator maketh thee his Executor, or giveth 
thee a hundred pound, if thou marry his Daughter within a moneth, 
during which moneth, a third perſon doth purpoſely hold her from 
thee, ſo that thou canſt not marry her within the time preſcribed. In 
this Caſe the Condition is reputed to be accompliſhed, and fo thou 
mayeſt obtain the Executorſhip or Legacy, as it thou had(t married 
her within the ſaid time *. But if the third perſon do not purpoſely 
detain her, being ignorant peradventure of the Teſtators Will, then 
it ſeemeth that the Condition is not reputed for compleat ?. 

When (20) the impediment doth not ariſe by any of the means a- 
forcſaid, but by caſual means (as we term.it) when it proceedeth from 
the Will and Providence of Almighty God, the Law doth not account 
that Condition for complcat . And therefore, if the Teſtator make thee 
his Exccutor, or give thee a hundred pound, if thou marry his Daugh- 
ter, and ſhe dieth before thou haſt married her. In this Cafe the Condi- 
tion ſhall not be accountcd for accompiſhed or extant, but contrariwile 
(as it is indeed )unperformed and deticient 3 fo that thou cant not re- 
ceive any benchit by that Conditional Diſpolition ©3 for where the per- 


As ftorexample, 


in L.t. dc Inſtit. & 
ub. C. n.1. 
y Bare in Lal. in 
reſton. «!. f. &c 
cond. & demon. 
7 Bar. ind. L. in 
reſi. Bald. & Alex. 
in L. ce Inſtjr. & 
ſubd. C. & hae ego 
quidem procedcre 
puto in hoc regno, 
eriamſi 1!le rertius 
injuſte detinear mu» 
Ierem, cvim apud 
nos Honora:uz non 
habcat aliquzm a&'. 
onem contra inju- 
ſium illum derenro- 
rem, pro damno,feu 
interefie. Videanr 
aurem Juſtinianiſte 
Marticam de cor - 
jeR. vlt. vol. 115.11. 
Lt. 15. N22 
4 Bald. Alex, & DD. 
in L.t. C. de Inſt, 
& ſub. Maintic. de 
coniee. vir. vol. 11h, 
I.'1:.15. N.21. 
b Hen. Eoic. in c. f1- 
cut. EX literis, De 
ſpon extr. Bar. mm 
L.1. C. de Infi1'. & 
ſub. 
c Gloſſ. & Dyn. in c. 
impurart de rege1ur. 
6. L. Legirum. Cle 
Condir. inferr. Me- 
noch. de przſum. |. 
»{ 150*. 0.40. ubi 


formance of the Condition is hindered by the Will and Pgovidence of lufion: m 

* hanc conc ufion: 1 
God, whereunto the Teſtator made rclation, there the Law doth not exrendir & jimira'. 
allow any feigned performance 4, except it be in favor of Liberty trom praſomp. 185. 5 


Bondage ©, or Alimentation, or in a Diſpclition *, Ad pias cauſ.u 8, 


except the Condition be not Conditional, but Modal * ; for (conditio) 


and'( modus ) do greatly differ, as in the next Paragraph is declarcd, 


. . , ® C f S t's 
e L. libertatem f, de manumiff. reſtam. Covar. in cap. 3+ de reſta. ye” tr bes 
rail. INetzu”, COM. CP Y.ope® 


Inſtit, & ſub. n.6, in fin; g Tiraquel. de Privileg. piz caulz, C57. b [. The 
rum, 4q.58, n. 4. Ethec opinio communiter approbarur, Alex, in L.1, Ge Initic, & 


G g 2 Sect. 


L. C. de Tiiftin.% tu's. 
a Manric.de cone 
uit. vo!. lib. 1. tt. 
15.1.22 

in L. 1, CG ce 
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Se. IX, Whether he that 1s made Executor, or to 
whom any Legacy is given Conditionally, may, 
in the mean time, whiles the Condition dependeth, 
be admitted to the Executorſhip, or obtain the 
Legacy, by entering into. Bonds to perform the 

4 Condition, orelfe to.make Reſtitution, 


1. Divers kinds of Conditions to be remembred in this Dreftion. 

2, When the Condition is Affirmative,, it ſufficeth not to put in Bondr.. 

3. What if the Affirmative do alſo imply a Negative, 

4. What if the Diſpofition be made Sub Modo , and not Sub Condi- 
tiOne. 

5. How Modus and Conditio do differ. 

6. When the Teſtators Will is not repugnant, then it ſufficeth to put in 
Bond. | 

7. If the Condition be Negative, then what things are to be regarded, 

8. If the Condition conſiſt in not doing, then it is material, whether 
the ſame may be accompliſhed during life. 

9. If the Condition cannot be accompliſhed daring life, then it ſufficeth 
to put in Bond, to the effeft aforeſaid. 

10. Example of ſuch Condition as cannot be accompliſhed during. life. 

11. The Reaſon of deviſing this Bond, and who was the inventer there« 
of. - 

12, _— Caſes wherein the Legacy may be obtained without Bond, 
being given upon Condition, which may ſeem not to be accompliſhed 
during life. 

13. If the Coudition Negative may be accompliſhed during bis life, to 
whom it is impoſed , this Caution hath no place. 

14. A. Condition Negative is ſaid to be accompliſhed when it cannot be 

infringed. 

15. Great odds whether the Condition may be accompliſhed during his 
life, to whom: it is impoſed, or not. 

16. What if the Negative Condition cannot be infringed without ſor- 
row. 

17. If the Condition conſiſt in not giving, then we muſt inquire and r6« 
ſolve'as in the Condition of not doing. 

18. When the Condition doth confift in not hapning, then this Bond 
hath no place. 

19. The Form of the Bond, to whom it is to be made, and whether 
Sureties be neceſſary. | 


F any (1) bedefirous to know whether he that is made Executor, 


or. to whom any Legacy is left by the Teſtator, under. ſome poſſible 
Condition, 


/ 

g 
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Condition, may in the mean time, whiles the Condition dependeth 
unperformed, be admitted to the Executorſhip, or obtain his Legacy 
ſo left, by entering Bond, or putting in ſuthcient Caution, cither to 
perform ſuch Condition, or clfe to make tull reſtitution of all things 
by him received. It ſhall be behovetul to call to his remembrance how 
many kinds of Poſſible Conditions there be, eſpecially he mult not 
forget, that of theſe Conditions, fome be Athrmative, and ſome be 
NegativeÞ, And again, that as well of the Athrmative, as of the 
Negative; there be three ſorts, that is to ſay, Some conlilt in chancing, 
ſome in giving, and ſome in doing and on the contrary, ſome contiti 
in not chancing, ſome in not giving, and ſome in not doing ® Now 
to apply theſe DiltinCEtions to the Queſtion. 

When (2) the Condition is Affirmative (whether it do conſiſt in 
chancing, giving,or doing.) He that is made Executor, or to whom 
any Legacy is given, under ſuch Condition, cannot be admitted to 
the Execcutorſhip, nor demand the Legacy by vertue of the laſt Will, 
or Teſtament of the deceaſed, fo long as the ſame Condition depend- 
cth unfulfilled, or is not extant 9, albeit the Executor or Legatary 
ſhould put in ſufficient Bond, to make reſtitution, in caſe the Condi- 
tion ſhould be deficient. For the event of ſuch Affirmative Condition 
is to be expected, and muſt be extant befure the Diſpolition of the 
Teſtator can take effet ©, except in theſe Caſes following. One 
(3) when the Affirmative Condition which doth conliſt in doing or 
giving, doth withal ſecretly imply or contain a Negative*. As tor 
example, The Teltator maketh his Wife Executrixy or giveth her a 
hundred pound, if ſhe. abide with his Children; which Athrmative 
Condition (if ſhe abide with his Children) conſilteth in doing, and- 
doth withal ſecretly imply a Negative 3 that is to ſay, (it ſhe do not 
depart from his Children.) And therefore in thiscaſe, the Exccutor 
or Legatary, by entering into ſufficient Bond to perform the Conditi- 
on, or elſe to make reſtitftion, is to be admitted to the Executorihip, 
or may obtain the Legacy, as if the Negative had been expreſſed ®. 
Another Caſe.is, When (4) the Diſpolition is not made Sub cor41- 
tione, ſed ſub modoi, For (5;) thou ſhalt underſtand, that conditio and 
modus do differ : Conditio is a quality which ſolong as it dependeth un- 
performed, oris not extant, doth hinder the effect of the Diſpolition; 
ſo that that thing which is diſpoſed conditionally, can neither be de- 
manded, neither is due in the mean time k Modws is a Moderation, 
whereby a charge or burthen is impoſed, in reſpect of a commodity : 
which Moderation doth not (o far -hinder the effect of the Diſpokition, 
but that the thing diſpoſed is due, and may be demanded inthe mean 
time 1; and it is called Modus a moderando. 
known from the. other, that is- to ſay, The Condition is commonly 
known by this word (If) or by words of like value ®, whercot I have 
given examples before ®3- the mean or moderation is known by this 


. . . | A 
word (That, as I make A..B. my Executor, or give him a hundree © 


)patur, vel cauſa legandi collata in futurum. Cujac. in tit, dc his qv# ſub mod, C- 
19.Ruyb, de Ioſti:./& ſub C, 3 Supra cadem part, $ 54 


pound, 


Re rr Or oo" 


. - 2 , AQ 
The one of them is thus-**: 


a De quitus fora 
eadem parr, & <4 
L. in fa&o, &. de 
cond. & demon. 
c D.L. in facto. 
4 L. Mutiav, in htc 
cond, & demon! $: 
gloil. ac DD. ibid. 
eL qui haredi. fr. 
de cond. & demon. 
DD. ind. L.Mutian. 
f L. pater $ focrus 
ﬀ. de cond. & &: 
mon. Baz, & Piu'. 
de Ciſtr, ind. My- 
riane, Ripa, in L, ia 
ſtipularvs F#, &e 
verb, of. n.45. 
7 Bar. & Payl. 
Caitr, in d. L, Mu:'- 
anZ pcr d. & Socrus. 
2» Bar. & Pau!.Caftr. 
ubi ſupr. Simo de 
Pratit. de inerp. 
ule. vol. libs, interp. 
2. AU. Ne 24,25 
fol. z2. 
i#L 1. C. de kts cuz 
ſub modo, L. quibus 
dichus $ Termilius, 
ﬀ. de cond, & de- 
mon.verum propre 
loquendo, Cautio dc 
modo impicn ©, 
non cit cau 1» Mu- 
tiana, fed 4iiz £1 ft- 
milis.Bald. in Auch. 
cet. C. de jadid. 
vV.d- N.*2. in tits 
& Bald. & Sichard, 
m Rub. de laſtic. & 
ub. C. 
{ Bir, n de Leg i'ws 
dicbus. $ Term lius, 
de cond & demon. 
 Schard, in <&d. 
Rui. ce Talitr & fi, 


4 « Grail ſ jicha ' 
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o Bar. in d. $ Ter- pound, that he may erect a Monument %. Now inthis Caſe, when 
 milius & Sichard. 19 4nv thing is left under a Moderation, or with the ExaQion of a Re. 
apo, de Taflic. & muneration, that thing which is ſo bequeathed, is preſently due, and 
ho may now alſo be demanded , fo that he which maketh demand, dg 
enter into Bond in manner as hereafter is deſcribed , to perform that 
p L. quibus diebus, which is exacted by the Teſtator, or elſe to make full reſtitution p, 
6 Termilins, f. de Another Caſe is, when (6) the Teſtators Will is not repugnant there. 
cond, & I L. unto for then this Bond (as it is atirmed) hath place even in Atfirma« 
ge 1 I'* tive Conditions q- SR ; 
7 Ba”, in &. L. Mu- When (7) the Condition is Negative, then we are to regard what 
tianz, dz cond, & kind of Negative Condition it is, that is to ſay, whether the ſame 
«demon, ﬀ. n. 3. conliſt in not doing, or not giving, or not chancing. 

If (8) the Condition conlift in not doing, then it is material, whe- 
ther the ſame may be accompliſhed ſo long as he liveth, on whom the 
{ame is impoſed, yea, or no» 

If (9) the Condition conſiſting in not doing, cannot be performed ſo 
long as the perſon on whom it was impoſed, liveth, then may he obtain the 
bequeſt, by putting in Bonds to accompliſh the Condition, or clſe in 

y Þ. L; Mutiinz, & defe&t thereof to make full reſtitution". As for (10) example, the 
iHi Bar. Bald. & Teſtator maketh one his Executor, or giveth him a hundred pound, 
TR =” Sees ; x if he never play at the Cards or Dice. This Condition we (ce is Nega- 
cond. cauſ. dor, tive, it conliſteth in not doing, and it is ſuch a Condition withal, as 
cannot be fully performed, ſo long as he liveth, on whom it is impoſed, 

becauſe at any time, during his life, he may infringe the ſame, by 

/Simo de Prztis de playing at the Cards or Dice '3 for albeit, he did abſtain this day, yet 
arid hag _— might he play the next day, -or it not the next day, yet ſome one day 
5 © ** orother ſolong as he hadany daystolive © and ſoin the mean time, 
: Simo de Prztis ubi that is to ſay, all his life long he ſhould not reap any commodity by the 
ſupr. Pavl. de Caſtr. Teſtament, if the full performance of the Condition were firſt exat- 
4n d..L. Mutianz. eq, Wherefore (11) leaſt the Teſtators Will ſhould be uneffectual, 
and leaſt the Executor or Legatary ſhould reap no benehit thereby, if 

the full performance of the Condition ſhould be expe&ed, ere the be- 

queſt could be obtained. One Mutivs Scevola did deviſe this remedy, 

that he who is made Executor, or to whom any Legacy is bequeath- 

, D. L. Matianz, <> ,vpon a Condition Negative, which could not be fully pertormed 
cum gofl.ibic;. Simo during his life, ſhould enter into Bond to perform the Condition, (that 
de Pratis ubi ſupra is to ſay, never to do that which is prohibited, or elſe to make a full 
Za. in L. deditivi. reſtitution) and by that means obtain the Executorſhip or Legacy ®; 
- _ caul. ET. hich Bond or Caution is of Mutixs the Author thereof, cilled Muti- 
— OT d. L. My- 414 Cantio *, and after a ſort hath the effe& of the full accompliſhment 
rianz, ' - _ of the Conditions. Yea, in ſome Caſes (12) the Legacy whichis 
4 & Caſtr.10 d. piven under a Condition Negative conſiſting in not doing, may be ob- 
LL, Iiberrwem, L, faincd without any ſuch Bond, albeit the ſame Condition may be 
liberras, $ 1. d*Mx- infringed during the life of the Legatary, namely, in a Legacy of Li- 
numiſf, ceſta, f. berty or Freedom from Bondage *, and in a Legacy Ad pias cauſu*. 
6 —_ The reaſon of the difference is, becauſe in theſe favorable Legacies the 
—_ _ * Teliator is preſumed to have meant only of the firſt a&, when the 
6 T:raquel.ubi ſupra, Legatary had opportunity of doing the thing prohibited Þ, So that it 
at 
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at that ſeaſon or fr{t opportunity, the Legatary do not infringe the 

Condition by doing contrary to the diſpolition of the Teſtator 3 it is 

not hurtful, though after that firſt opportunity paſt, the Legatary go © G!olf. in I. Tiz's * 

againſt the Condition ©, unleſs the meaning of the Teſtator do appear $S furdus,tf.de cond 

to be contrary, viz. That the Condition thould be extended to every TO ns 

a& during the life of the Legatary 4, | 41. wit. oo ane. 
But (13) it the Negative Condition be ſuch, as may be performed mii. tefta. ff, Tira- 

during bis life, os whom it impoſed. This forcſaid Bond or Caution quel, uot tupra, 

hath no place ©, and conſequently the Executorſhip or Legacy diſpoſed * L-cvm tale,s 1. ft 

under ſuch Condition, fo long as the ſame dependeth not fully per- {© $00 yy man 

formed, cannot be obtained f, For example ; the Teftator maketh eas, © 

thee his Executor, or giveth thee a hundred pound, if thou never f L.cvm rale, $ r. 

play at Dice or Cards with 4.B; or, if thou do not at any time give * 810k 1a &. Las 

away thy Lands to A. B. this Condition, howſocver it be Negative, **"" 

and alſo conlilteth in not giving, or not doing 3 yet it may be fully 

and perfectly compleat, and performed. in thy life time; For A. B. 

with whom thou art forbidden to play, or to whom thou art forbidden 

to give thy Lands,, may die before thee, and then thou can(t not play 

with him, nor.give him thy Lands when he is dead 3 and (o it is evi- 

dent, that this Condition may be fulty performed, and accomplithed 

in thy life time, for a (14) Negative Condition is then faid to be fully 

accompliſhed, when it is brought toan impoſlibility #3 and therefore £ GioF. & DD, in &. 

in this Caſe thou canſt not be admitted Executor , nor obtain the Le- hn ys 

gacy, until the Condition be brought into that ſtate, that it cannot be © 

infringed". Great (15) odds therefore there is, betwixt thoſe Nega- þ DD. in 6.L. Muria- 

tive Conditions which cannot be performed in the life time of that per- "*, * gry or" 

ſon on whom they are impoſed, and thoſe Negative Conditions which {, mag = ds 

way be performed during his lite, For there the Executor or Lega- 5, interp. 2. dub.1, 

tary may obtain the Executorſhip or Legacy, by putting in Bonds, r-23- 

but here he cannot, unleſs it be (16) ſuch a Caſe as the event thercot 

doth bring grief and ſorrow to the party on whom the Condition is 

impoſed : For in ſuch Caſes, where the Condition cannot be intringed . * 

or become deficient, without ſorrow or heavinels, it is lawtul for che 

Executor or Legatary to enter into Bonds for making re{titution, ( it 

the Condition be not performcd) and fo to be admitted to the Excci;- 

torſhip,” and to obtain the Legacy in the mean time '. As for example, ; p.L. cum tale, 1. 

the Teſtator maketh his Wite Exccutrix, or giveth her a hundred Perer. $ 50-rus F.de 

pound, if the depart not from her Children. This Condition may be £98 & dons 

extant in the life time of the Mother, for it may happen the Children 

to die, and the Mother to overlive, and then the Condition mult needs 

be extant 3 for after their death, ſhe cannot infringe the Conditions 

by departing from them that are not. Nevertheleſs, . becaule the death 

of the Child is a hard and heavy thing to the Mother 3 therctore the 

Law is not ſo hard, but that in this Caſe the Condition depending, 

the Mother is to be admitted to the Executorſhip, and may recover 

the Legacy upon Bonds, to accompliſh the Condition, or cl{e tomale & D. I, cum 'z e, 5 

xeltitution *, _ 


When 


CI 
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When (17) the Condition doth confift in #02 giving, then as before, 
we are to require whether the Condition be ſuch, as the ſame cannot 
be accompliſhed during his life, on whom it is impoſed : For if it be 
ſuch a C ondition, that which is diſpoſed under ſuch a Condition, may 

{D. L. Mutianz ff. he obtained by entering Bond, as before?. For example, the Teſtator 
de cond, & demon- 1th, make thee his Executor, or doth bequeath unto thee a hundred 
»L. 4. Sidem, Ju- pound, if thou do not give away thy Lands ®; this Condition cannot 
larus, , de cond. be fully performed but by thy death, becauſe ſo long as thou livelt, thou 
m_ 11 d. gidem, Mayclt give away thy Lands, and ſo infringe the Condition ®. Where- 
Er Lge * fore, leaſt the Teſtators Will ſhould be deluded, or thy ſelf defrauded, 
: thou mayefſt be admitted to the Exccutorſhip, or obtain the Legacy in 
' the mean time 3 fo that thou become bounden as before, to perform 
__ - TS: the Condition, or elſe to make full reſtitution 9, 
"erp, ulr, vol. ib, When (18) the Condition doth confiſt in ot chancing, then this 
5, intcrp. 2. dub. 1. Bond or Cautjon cannot be admitted, neither can the thing diſpoſed 
PET h under ſuch Condition, be obtained before the Condition be perform- 
p Þ, L.MWar®, & £4P:; And therefore (for example) if the Teſtator make thee his 
4bi Bars & A:ll , : . . 
Executor, or give thee a hundred pound, it thy Ship do not return 
trom Spain 3 -in this Caſe, the event of the Condition is tobe expected. 
And if it ſo come to paſs that thy Ship doth return, then is the Con- 
dition deficient, and ſo thou canſt not be admitted to the Executorſhip, 
9 Par. & Paul.Caftr. nor obtain the Legacy by vertue of the ſaid Diſpoſition. But if the 
2n d. L. Murlanz, L. Ship cannot return (which thing may happen by Shipwrack, or by 
bog woj © ſome other accident) and ſo all hope or poſſibility taken away, then 
| _w_ the Condition is ſaid to be accompliſhed or extant 3 and fo thou art to 
» Tdem Paul. de Þ© admitted to the Executorſhip, or mayeſt recover the Legacy, as if 
Caſtr. in d. L. Muti- the Diſpoſition had been ſimple r. 
arz, d. $ fin aurem. Now (19) that we have ſeen in what Caſes the aforeſaid Bond hath 
hog mg yh place, and in what Caſe it hath no place, it ſhall not be amiſs; in a 
oy & word, to ſhew the manner' and form of the Bond, and to whom it 
2 Bald. in Auth. cui muſt be made, and whether Sureties be required. The Form thereof 
relictum, C. de in- js this, (Not to do that thing which is contained in the Condition, or elſe 
hens or ary to reſtore the things diſpoſed, togetber with all the mean fruits and profits 
+ Idem Bald. ibid. thereof ©) The Bond is to be made by the Executor, unto the Sub- 
3 Star, Ed.z- an. 18, ſtitute*, or him that is appointed Executor in place of him that is 
c.19. vel forte Prz- bound, if the Condition be not obſerved 29. And if there be no ſuch 
—_— _ : _ Subſiitute, then to the Co-executor * 3 and if there be no Co-execcator, 
ana adminiſtratori- then to the Ordinary, becauſe he doth, as it were, ſucceed where any 
bus caſv, quo ad- dieth Inteſtate?. Likewiſe, the Legatary muſt enter Bond to him that 
pr tit con- js ſubſtituted unto him3 if there be 'no Subſtitute, then to the Colle- 
> Bald. ind. Auth, gatary > if there be no ſuch, then to the Executor 3 if there be no Exe- 
cui relitum, C.'de cutor, then-to the Ordinary ?. There need no Surety neither for any 


Indidt. vid. thing immovable, nor for a thing moyable, unleſs the party be not tit 
- or vel. cul Ie- or ſufficient », 


Set, 
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Se}, X, Whether it be ſufficient, that the Condition 
was once accompliſhed, though the ſame do not 
continue, 


1. Many Caſes wherein it i ſuffictnt, that the Condition was once a:- 
compliſhed, though it do not ſo continue ; and contrariwiſe, many 
Caſes wherein it i not ſufficient, that the Condition was once accom- 
pliſhed, nnleſſ it do continue. 

2, The order to be obſerved in this diverſity of Caſes. 

3. If the Condition be caſual, then it i ſufficient that the Condition 
was once accompliſhed. 

4. Divers Examples of this Concluſion, 

5. If the Condition be arbitrary, then it is not ſufficient, that the Con- 
dition was once accompliſhed. 

6, Divers Examples of this Concluſion. 

7. If the Condition be mixed, then it is ſufficient that the ſame was once 
accompliſhed, 

8. Examples of this Concluſion. 

9. What if the Condition indure not, by the fault of tbe party, by 
whom it is to be accompliſhed. 

10. What if the party be already married, to» whom any thing is be- 
queathed conditionally C1f he (hall marry. ) 

Il. What if the Executor or Legatary were once willing, and after- 
wards unwilling , whether ſhall the condition be reputed for ac- 
compliſhed ? 

12. Inthis laſt ©, either hath divers Authors, 

13. The opinion of the Author of this Book, 

14. An Anſwer to an Objeftion, 

15. Divers Limitations of the former Concluſion, whereunto the Au- 


thor of this Book did ſubſcri! e. 


M ny (1) Cafes there be, wherein it is ſufficient for the perform- 

ance of the Condition, that the ſame was once accompliſhed 

albeit the ſame do not ſtill indure in the ſame eſtate ®. Other Caſes 2 Jaf. in L. fi quis 

there be, wherein it is not ſufficient once to have performed the Con- F#z:cdem C. de in- 

dition, unleſs there be a continuance of the performance ®. _ pep -— " 
But becauſe it would grow to an infinite matter, to recite every pat= paycis ſhe. =o 

ticular Caſe c, it is mcet to ſet down ſome general Concluſions or bus & limirationibus 

Diſtintions, whereunto and whereby all thole particular Calcs may uftrata. 

be reduced and decided. » Jie Wh Ls 1 bald 


. , , = ſticurtone de vole. 
Firſt (2) of all therefore, we are to inquire the r.ature of the Con- & puyit, fb. v1 


dition, whether it be eaſual, arbitrary, or mixt 4, repuſam rradidir fex 
failentiis exorna- 

tam, c Qua 1n re nimium deſudaſſe videtur Jaſ. ur referr Ber, Etaz Ton8, roz & fol, » 

conditio, reg. izo. 4 De quibus fupra eadem part. $ 5. & Bare 'n Let de Initic, & ful Co Mining, & 


Vigl. in $. Pen. Iaſtir. de h@red. Infiir, 
H 1h 


——— —— 
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If (3) the Condition be meer caſual, that is to ſay, ſuch a Condi- 


: Supra cadem part. tion, whereof the event is to us uncertain ©, then it is ſufficient that 


S 5. Ne 14+ Spiegel. 
Lexic., verb. foria!- 
rum. 


the ſame was once accompliſhed, though it do not continue ſtill in the 
ſame ſtatef, As (4) for example, the Teftator maketh thee his Exe- 


f L. f ouishzredem cutor, or giveth thee a hundred pound, if A. B. ſhall be Proctor of 
C. de Inſtir. & ſub. the Univerlity of Oxfords. Now if at any time after the making of 


g D. L. fi quis herc- 
dem cujus exem- 
plum eſt. Si Tirivs 


this Will, A. B. be Proctor, whether after the Teſtators death or be- 
fore, or whether he continue till Proctor or not, it is not material ©; 


fucrit Conſul, vel yea, though he were depoſcd from his Office, it skilleth not, it is ſuf- 
Prator, 8c. cul n0- ficient that once he was Proctor, the Condition being caſualz and ſo 


ſtrum exempium 
n2n eſt d1{ſimile. 

þ D. L. f1 quis hare- 
dem. 

7 Sichard. & alii in 
d. L. f1 quis hare- 


dem, 


thou art to be admitted to the Executorſhip, and mayeſt obtain the 


Legacy, as though A. B. were Proctor ſtill. So it is if the Teſtator 
make thee his Execator, or give thee a hundred pound, if A. B. ſhall 
be Doctor of the Civil Law, though afterwards he be degraded *, 
Likewiſe, if the Teſtator doth make thee his Executor, or give thee a 


þ 7ain Lin ſubſti- hundred. pound if his Daughter ſhall be Widow, In this Caſe, if his 


tutione, ff, de vulg. 
ſub. n.11-. 

{ Bald. in L. fin. de 
ind;&Q. vid. C.Grafl. 
Theſ-ur. com. OP. $ 
legarum, Q. 53. IEC» 
ferens ibl hanc Op. 
elle veram. cui con- 
Cznit Mantic.de con- 
ze. ult. vol. lib. 12. 
Lit. 19, 

m S'chard. in Rub. 
de Inſtit. & ub. C. 
Viglius & Minfing. 
$ Pcn. Inſtit. de h#- 
ted. inſtituend. 

# Ear. in Le. 2, de 
cond. & demon. ff. 
Sichard. in LH quis 
harceem de Irftir. 
& tub, C quorum 
cpinio communis 
eft, ex rclatione 
Graff. Theſaur.ccm. 


oP. $ legarum, 9.5”. 


To 

- "of "41 ſolururas f* 
dc {oluc. & Angel, 
12id, Sichard. 1nd. 
L. ft quis haredem, 


N. &, 

p Dec. & Sichard. in 
Co L, f quishare- 
dem de Ivſii:. & 
ſub. C. 

q *upra eadem part. 
6 7. in princ. per 
vioil, & DD. 1nd. 


Davghter happen at any time to be Widow, thou mayeſt be adniitted 
to the Exccutorſhip, or obtain the Legacy, albeit ſhe do afterward take 
a new Husband /. 

If (5) the Condition be arbitrary, that is to ſay, ſuch a Condition 
as the Law <ſteemeth to be in our power ® 3 then it is not ſuſhcient 
that it be once accompliſhed, unleſs it do continue ®. As for (6 )ex- 
ample, the Teſtator maketh thee his Executor, or giveth thee a hun- 
dred pound it thou-pay to A. B. Ten pound 3 thou payeſt Ten pound 


to 4. B. and when thou haſt ſo done, thou takeſt it from him again. . 


This payment is no payment, becauſe thou didſt not ſuffer the Money 
© continue with him 3 and therefore, in this Caſe, thouart worthily 
repelled from being Exccutor, or obtaining the Legacy ® :. So it is, if 
the Condition do include a continuance of time... As for.example, the 
Teſtator maketh thee his Executor, or giveth thee a hundred pound, 
if thou perrrit A. B. to have a way thorow thy ground. In this Caſe, 
it is not ſufficient, that thou permit him to have a way, or-paſs thorow 
thy ground for a day or two, but thou muſt ſuffer him ſo long time as 
the Teltator hath aſſigned, otherwiſe the Condition is not ſaid to be 
compleatP. But what it the Teſtator make thee his Executor, or 
give thee a hundred pound, if thou give Ten pound to 4. B. thou of 
pity and compalſion giveſt him Ten pound, being ignorant of this 
Condition : Whether is it ſufficient that thou did once give him Ten 
pound ? Tn this Caſe, the Condition is not reputed for accompliſhed 
and therefore if thou wilt be Exccutor, or obtain the Legacy, thou 
muſt once again give him Ten pound, as elſe where I have declared 1: 
For where the Condition is arbitrary, it nuuſt be obſerved preciſely 7, 
unleſs it be in ſuch a Caſe as it cannot be iterated f%© For example, 
thou art made Executor, or haſt a hundred pound bequeathed unto 
thee» if thou mianumit thy Bondman, or if thou remit to 4A. B. Ten 
pound which he oweth thee: In which Caſe, if thou ſhalt grant liberty 


L, fi quis hzredem, & Graf', Theſaur, com. op. $ lezatum, q.52, rx Supra eadem part. $ 7. { D.L 
11 quis hxredem, & per S'chard. ibid. n.3. . 


to 


—_— = cc. ©a&_ cc ac. 


* 


— 
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to thy ſervant, or releaſe the ſaid debt of Ten pound, before thou 

know of the Conditional Diſpoſition, this a& ſhall be accounted for an 

accompliſhment of the Condition, becauſe now thou canſt not do it _ 

again > t Sichard. & ati; in 

- Ln a X _y a Ws G& Lb $f quis þre 

When (7) the Condition is a mixed Condition, then it is ſufficient qem, 4+ Inſti. 

that the fame was once accompliſhed, though it do not fo continue 9. ſub. C. 

For example, (8) The Teſtator maketh his Daughter Exccutrix, or # Þ- L-fiquis kere 

giveth her an hundred pound if (he marry 3 (he marrieth 3 atterwards bibage _ _—_ 

her Husband dieth, or they are divorced by occaſion of his fault: In tj, ge 64%; con. 

this Caſe ſhe is to be admitted to the Executorſhip, or may obtain the miſf. conc!. 8. 

Legacy, as if the Marriage had not been diſſolved, by Death or Dj- * ÞD-in d. L. fi quis 


vorce*. But if (9) her fault were the occaſion of the Divorce, it is ems 


more doubtful whether the Condition ſhall beaccounted for compleat $oomomo—ninnde ory 
to her benefity. In which Caſe nevertheleſs, their opinion ſeemeth Sal. & Alex. in ca 
the truer and ſounder, who hold, that the Law doth exa&t no more 9Pinione ſunt , ur 
at her hands, by reafon of this former Condition, but that ſhe marry, _— TE 
not that ſhe ſhould commit no fault, whereby the marriage muſt be diſ- h_ Jaſ. Dec. & 
ſolved z; And therefore, having performed the Condition by marri- moderni fere omne: 
age, the Divorce doth not repel her, the rather, becauſe ſhe did not ©2nfrarium deten- 
offend of purpoſe, to infringe the Condition ®. Indeed, it ſhe did wee ak off> 16. 
marry only to obtain the Executorſhip or Legacy, not with purpoſe to ferr. Jaſon, verius 
continue a dutiful Wife, and afterwards commit adultery , whereby «ile refert. Dec. in 
ſhe is ſeparated : The Condition is not ſatished by that marriage, and - L, fi quis hare- 
R : , em, Qua viz.Lex 
conſcquently, ſhe can neither be Executrijx, nor obtain the Legacy ®. ;j1, loguatur indi- 
But, how may it be known, whether ſhe did marry with purpoſe only tiadte. 
to obtain the benetit of the Diſpoſition, or with purpoſe to continue a 4 Dec. in d. L. ſi 
dutiful Wife ? The ſhortneſs of time betwixt the marriage, and the OCD 
committing of the fault, doth declare : For it the marry on the one _—_ deber,quando- 
day, and commit the crime on the next 3 this isa teſtimony that ſhe quidem apud nox 
had not a meaning to indure the yoke of marriage ©. Furthermore, P'9 crimine folum 
if the marriage were not lawful from the beginning, either by reaſon _ COE—_ 
of the minority of the perſon, or by reaſon of conlanguinity or affini- contra&i vente 
ty, the Condition is not reputed accompliſhed 9. non diſfolvatur, ſed 


What (10) if the party whom the Teſtator maketh Executor, or ſeparatlo rantum fir 
menſa & I thoro. 


doth bequeath any Legacy unto Conditionally (if (be ſhall marry ) de nn Me 
already married at the time of the Will-making, whether by this mar- alji ind. L, fi quis 
riage is the Condition ſaid to be compleat? It the Teſtator were igno- heredem. 
rant of the marriage, the Condition is ſaid to be accompliſhed, other- Fg nyo 95, mY 
wiſe not®©3 as hereafter is morefully declared. f I. ——. 
What (11) ſhall we ſay to this Queſtion ? The Teſtator maketh 4 1. Per. quando 
A. B. his Executor, or giveth him a hundred pound if he marry dies leg. ced. L. hec 
his Daughter 3 A. B. offereth to marry her, ſhe retuſeth 3 afterwards par - noe 
ſhe being willing, conſenteth, and then he refuſeth z whether in this q, corjee. utr. vo!. 
Caſe ought A. B. to be admitted Executor, and may recover the Le- lib.rr.tir.t?, n.22, 
gacy, as if he had marricd her, yea, or no *? Indeed, if ſhe had never * - (1 irs oe C_ 
been willing or conſenting to be married, it were a clear Caſe, that $9 PIHe"s tHe tote 


je&. vlr, vol. lib. 11+ tit. 18. n. 16, f De hac q. vide Menach. de prefunp. lib. 4. prefumrp. 22 3. 


per tot, | 
Hh 2 (ceing 


- 
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ſceing it ſtood not by him, wherefore the Condition was not accome- 
pliſhcd, but by her, then the Condition thculd have been reputed in 
« C. chm non ſtat. Law to have been accompliſhed 8, as hath been heretofore declared b, 
c. impu.arl 'de Ig» Byr the Caſe being altered, and ſhe which was unwilling before, being 
EY iden part, POW at length become willing and conſcnting, the Queliton 1s more 
CO PF” doubtful i: 'Where::. very (12) many do hold the Athrmative, clicem- 
: Ur per DD. in L. ing, that the Condition being once accompliſhed by her rctuſal, it is 
r. de Inſti, & Wh+ (5 -jent, though it do not ſo indure 3 and that in caſe, weare tore. 
C. & per — {pe& the beginning, and not the ſucceſs *. Others do hold the Nega- 
— _ "ht tive,ſuppoling the Condition ought not to be accounted tor accomplith- 
k Bald. Sal. Alex+ cd, unleſs he that is to reap the benefit by the performance thereof, do 
S'chard. in d. L.1» continue and perſevere in readineſs and willingneſs to pgrform the 
6 OD ſame, and that the leaſt delay is cvcr hurttul”, ; 
24 Dec. in eand. L, Either opinion hath many Authors of great Authority 3 and albeit 
[ Per, Cy", Fulgol. it may ſeem, That this Condition. being a mixt Condition, not con- 
& alin L.!- ſifting in his own power alone, on whom it is impoſed, but in hers 
alſo z. that therefore being once accompliſhed, it is (uſſicient, though 
it do not ſo continue; As in the former examples of being Proctor, 
Doctor, Wife, or Widow, where the Conditions be reputed for tully 
performed, howſoever afterwards the Proctor be depoſed, the Doctor 
ccgraded, the Wite divorced, or the Widow married. 

: ; Yet rothwithſtanding for mine (13) own part, I do rather.cleave 
ry _ "*t inf, tothem which do hold the Negative opinion ®, and ſo that howſoever. 
hoc ipſo $in fir, in this Caſe A. B. were at the tirit willing and ready to have accom- 
# ſal. Dec. Sichard. pliſhed the Condition and- that it did not then ftand by him, where- 
$ ali in mr 1-Ge fore the ſame was not performed 3 yet afterwards the conſenting 
—_ prime _ ar> and he difſenting, it is in effe&, as if he had been unwilling at the begin= 
mihi conſtare vide- ning, and conſequently, that he js not to be admitted Executor, nor to 
tur ex verd's reſta- recover his hundred pound by vertue of this Diſpoſition. 
roriS —_— (fi To (14) the former Objection, that is ſufficient, that a mixt Con- 
Wy nec obiicas dition be once accompliſhed, though it do not ſo indurez as appeareth 
per "cum non ſte- by thoſe late recited examples. It may. be anſwered, thatthere the 
riſſe, ex quo nurc Condition was once actually compleat, which was all that the Teltator 
ſtar. Sin adbuc ur- ſeemed to require n in thoſe Caſes. : But here the Condition was never 
oo Pom yg in act, and ſo the performance thereof came ſhort of the Teſtators de- 
1mplera haberj , fire % Wherefore, as I faid before, I do rather ſubſcribe to their opi- 
quanco per eum nion,who do hold that in this C aſe the Condition.is no more reputed 
non fterit : Reſpon- fox compleat in Law, then it is in fat, and conſcquently. that 
we te rap benctit thereby, by whom it ought to have been per- 
re ſubtilicatis quam n reap no benclit thereby, by whom it oug v P 
X.ul-atis, quippe formed p. . 
qui non credam la- And this opinion I ſuppoſe to be more agreeable to the meaning of 


fa um clic voiun- the Teſtator, and therefore to be preferred 4, certain Cales excepted. 
tari reftanits unica 


nuptiarum oblati- (15) One Cale is, where the. Executor or Legatary upon the refuſal of 
one, muliere poſtea | 
conſcntiente, ita ut non ſubſecutis nuptiis legatum jure poſci non poſlir. p Fateor ramen contrariam 
opinionem dici communem, teſte Sichardo ind. L.1. de Inſtir. & ſub. & quidem artenta jur's ſubtilirate, 
eandem vpinionem magis ferendam efſe non prorſus nego; ſed inſpea reſtatoris voluntate, non ita. 
9 Mens autem teſtatoris quam diligentifiune inveſtigauda, &. tangquam regina colenda eſt, ur ait Si- 
chard. in Rub. de teftz. C.. 


her. 
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her offer, doth marry another Woman, tor then it is too late to re- 
pent, ſecing from that time he hath juſt cauſe to retuie her offer after 
he hath married another Woman”. Another Caſe is, when the Teſta» 
tor remitteth a debt which is due unto him: As for example, the Te- 
{ator remitteth to A. B. a hundred pound which he oweth him, if he 
marry his Daughter, 4. B. is willing and offcreth to marry her ; (hc 
rcfuſeth, afterwards ſhe is willing. This new willingneſs doth not 
hinder the Legatary, being before delivered , and the ation extin- 
guiſhed by her refuſal '' Another Caſe is like unto this, when after 
the refuſal made by the Woman, and betore her repentance, he whoſe 
offer was before refuſed, is admitted to the Executorſhip, aud doth 
obtain his Legacy, and is poſſeſſed thereot : For notwithlianding her 
repentance and new willingneſs, he may rctain that whereof he was 
poſſeſſed *Þ© Another Caſe ſcemeth to be this, namely, when ſorne 
ſpecial thing is bequeathed. As for example, the Teftator doth be- 
queath unto thee his white Horſe, or an hundred pound lying in his 
Cheſt, if thou marry his Daughter 3 for ſtraight way by her refuſal 
thou halt gotten a certain Right in the thing bequeathed ®. It there 
be any. other Caſes wherein the Afhrmative hath place, they are more 
ſirange, nor catlily like to happer, an4 theretore not fo neceſſary to 
be known *. 


— — — — 
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Deviſe nu.5, 32. Bald. Sal. & Alex. in L. 1. de Inftir, & ſub.C. x Vide Mcnoch. de hb. 4. prafump 


183, 


Set, XI. Of divers Conditions which may ſeem 
doubtful, Whether they be lawful or unlawful : 
and firſt of thoſe Conditions, whereby the liber- 
ty of making Teſtaments is hindered ; how far 
the ſame are lawtul or unlawful, 


I. Certain Conditions, wheresf it may be doubted, of ſome, whether 
they be lawful or unlawful. 

2, Captious Conditions deſtroy the Tejtament. 

3. Captious Conditions, wherefore they be ſo termed. 


4. Tejtaments are ts be made with all freedom, not only without fear of 


lofi, but alſo without hope of gain. 

5. This Propoſition, That captions Diſpoſitions. are void, diverſly ex- 
tended. 

6. The ſame Propoſition diverſly limited, 

7. Another kind of Conditi;n againſt the liberty of making a Teſt a- 
ment. | 

8. The Teſtament impreperly termed Captious, which is referred to the 
Will of another, 

9. The Teliators Will may nt depend of another Mans Will, aud what 
u the reaſon there:f, 


K [7 +2 
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10, What if be, to whoſe Will the Teſtator did refer bis own W, ill, ſhould 
make a Will in the name of the Teſt ator, 
11. As another Mans Soul is not my Soul, ſo his Will and Teftament 
is not my Will and Teſtament. 
12. It is lawful for the Teſtator to refer bis Will to the Will of Another, 
being joyned with a fad. 
13. $0 is it when the Teſtator doth refer bis Will to the limited Will of 
another, 
14. When is the Teſtator ſaid to refer his own Will to anothers abſolute 
Will, and when to bis limited Will, 
15. The Declaration of the Teſtators Will, may be referred to an- 
other. 
16. What if Relation be made to the Will of the Executor or Lega- 
tary. 
17. In faver of Liberty, the Diſpoſition may be referred to anothers 
: Will. 
18. So may the Diſpoſition which is made Ad pias cauſas. 
- 19. He that doth commit all his Goods to the Diſpoſition of another, 
doth not die inteſtate, 


Fo as much (1) as there be divers Conditions, which be nei- 
ther ſimply lawful, nor ſimply unlawful, but in divers reſpects 

lawful and unlawful, eſpecially thoſe Conditions, whercoy the 
De aig" = pants liberty of making a Teſtament *, or the liberty of marriage ®, or 
hens \ C- EU the liberty of alienating the thing diſpoſed ©, may ſeem to be hindred or 


4 De qui infra s, reſtrained : Ithought it convenient in this place to ſhew how far, and 


prox. _ in what Caſes theſe Conditions be lawful or unlawful, and what effect 
c De qua infra cad. they have. 
Part.S 13. 


And firſt of all,(2 ) concerning thoſe Conditions which do impugn and 
hinder that liberty, which ought to be had in making of Teſtaments, 
and whereby the Diſpoſition of the Teſtator is ſaid to be Captious, or 
_ to depend of the Will of ſome other perſon : Such Conditions arc 
4 L. Capratorias, de unlawful, and do deſtroy the force of the Diſpoſition * 3 and (3) there- 
hzred. inftiruend. fore, if the Teſtator make thee his Executor upon Condition, if thou 
o —_— 4 ſhalt make him thy Executor3 or give thee a hundred pound by his 
corias,de mil. "© Teſtament Conditionally, it thou ſhalt give him a hundred pound in 
C. Covar. in c, cum thy Teſtament. This kind of Diſpoſition is ſaid to be Captious ©, be- 
— reſta _ cauſe hereby the Teftator goeth about to catch or intrap thee to make 
pts him thy Executor, or to give him a hundred pound, in caſe thou die 
ratoria, quz fit ſub firſtf, and to hinder that liberty which thou ſhouldſt enjoy in making 
ſpe reciprocx vo- of thy Teſtament. For when thou haſt made him thy Executor and 
rms 07s ©.” dieſt, then hath he that which he looked for 3 heis now thy Executor, 
ext. Sichard js 1, and thou on the contrary art fruſtrated of that which thou perhaps 
capratorias, de mil. didft look for 3; for being dead, thou canſt not be his Executor 8. And 
teſton, C, therefore (4) as in Marriages the ſame ought to be free, not only from 
en —- 65 fear of ſuffering loſs, but alſo from fear of not obtaining gain ®: So 
fib. 4. ” che. c in Teſtaments, the ſame ought to be made with all freedom, not only 
15 £ Vide Minſivg, lib.t. obfcry, c.8&. þ C, Gemmez de ſponſ, extr, © 


without 
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without fear of puniſhment or loſs, but alſo without hope of gain or 
reward !, i Sichard. in L. cap» 
And in this conſideration, (5) theſe Captious Wills, whereby many tatorias. C, de n 11. 
under pretence of making others their Executors, or gratifying them **o- n.5. 
with Legacies, do ſubtilly procure themſelves to be made Executors, >= Inge » _ 
or otherwiſe to be benefited by the Diſpoſitions of others, are ſo odi- giruena, tain 
ous, that they are utterly void *, albeit they be Military Teltaments, torias, de leg.r, #, 
or of the Father among(t his Children ®, or of a ſtranger ", or Teſta» { &+ capraroriat, ge 
ments Ad pias cauſas ®, or Teſtaments made in time of Wars?, or rm ang m__ 
Teſtaments made in the time of Peſtilence 9, or Teſtaments made in crea, 119.2, 5 "0g 
the Priſon of a Tyrant *, or in place wherein is want of Witneſſes, 22. | 
or before the Prince*, or whether it be Teſtament or Codicil*; for in _ IDIdem. 
all theſe Caſes, and divers other, ſuch Captious Wills be void x. 2 CD = G 
Notwithſtanding (6) it the Condition be not reterrcd to the time tionem valere [og 
to come, but to the time paſt, or preſent, the Condition is not unlaw- 2d p'am cauſim (vr 
ful, nor the Diſpoſition void : And therefore, if the Tettator make f, ** £07 ut Ge 
thee Executor of his Teſtament, if thou halt named him Executor in ;,n 3g one 
thy Teſtament, or giveth thee a hundred pound in his Will, if thou diſpoſicione impro« 
haſt given him a hundred pound in thy Wiil. This Condition is not Pri fic diftz quz, 
unlawful? 3 for two perſons may make either other Executors, or. }'7* Pender «x alie- 
otherwiſe benefit one another by their Teſtaments, ſoit be done in rc- in 4, © ea, of 
gard of good will, and aftecion, and not in hope of gain or remu- Covar. (hid, n. 2, & 
neration *. ſtatim {ubj cirvr,non 
Beſides this former kind of Diſpoſition, which by reaſon of the nas Pn _ 
Cunning Condition, appeareth to bc made in hope of gain, and is remunerarion's. $.r- 
therefore properly termed Captious 3 there (7) be other like Diſpo- mientus lib.-, ſele8. 
ſitions which be repugnant to the liberty of waking of Teltaments, %P: ps ern pt 
which alſo are ſaid to be Captious, that is to ſay, When the Tettators ores x. in &. Le 
Will doth depend of the Will of another *. As tor example, the Teſta- p Vaiquius de ſucces, 
tor maketh thce his Executor, or giveth thee a hundred pound, it crea. l.b.2, $ 17, r. 
A. B. will ar.-thus. The Teſtator maketh that perſon his Exccutor, NR, 
or giveth him a hundred pound, whom thou wilt appoint b. In both DE EIT 
theſe Caſes, (8) the Diſputition is ſaid to be Captious ©, though not ſo '\ 
fitly as commonly. Nevertheleſs, the Condition is unlawful, b:- * 5 lidew. 
cauſe it is againſt the liberty of making Teſtaments, wherein (9) the *( 
Teſftators Will ought not todepend on the Will of another ©. For \ Sichar@. in "IRC 
the antient Law-makers conſidering, that it it ſhould be lawtul tor tors. d, mil. te- 
Teſtiators to refer their Wills to the Wills of others, and to depend fo. 
upon them, then he on whom the Tellator did depend, cither nor |, m—O_— 
doing any thing at all, or clſe doing otherwiſe than the Teliator jq v, ©, com fy; ae 
would, by that means the Teſtator ſhould remain deccived, and they tetta. exrr. n 1, 
to whom the Teſtator did with well, ſhould be diſappointed *. b or £<9v2r- in &.ccom 


* 1. . . . . 1 1 1 1Get J, ESifT. 
the avoiding of which inconveniences they did ordain, that cvery Cory 


þ Calioniti'A. 1h CG: 


Teſtament ſhould perſonally depend of the Teltators own W i!l, and cm 


CH 211 GE 1 


CE? 'P L 'L ' To n C.| .” 


captatorias, de mil. teſto,C. «< DD. in d. L. captatorias, & in d.c. com ri. Graff, Thefavy. com. 0 


& lIviſtit. q4. 18, 4d Alciat. Parergon. C 31» Covar. in d. Cc. cum tl. Soarcts li. rece ſenten. verb, c2 p* a - 


tO'!:, An awem valeart hujuſmor!! diſpoſitio, quzre ur intr. d $. 


d ' by L IITP __—_ x Y w # 4 
4h4% i4,66 43 i hUTIO. LiF dc Py CL o ! 
ſt:.ucud. f Sichard, in L. captatorias C. de mil. tefton, ng. 


nor 
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not of the Will of another, by whom the Teſtator might be de- 
g Sichard.ud -— oh ceived ?. And (10) thence it is, that a Teſtament 1s defined to be a 
rey we; won Sentence of our Will, not of another Mans Will Þ. Therefore, when 
c. 27s thou art made Executor, Or ſome Legacy 1s bequeathed unto thee (if 
| Supra 1. parte $2» A. B, will) as :« et down in the former inltancc, although A. B. ſhould 
3” will that thou ſhouldit be Executor, Or have the Legacy. Notwith- 
; L. ilta infti;urio- ſtanding, thou couldit neither be Executor \, nor obtain the Legacy *, 
— —_ _ And even ſo where the Teliator maketh that perſon his Executors or 
. giveth him an hundred pound, whom thou wilt appoint (as 1n the 
\* L. nonwnquam, ſecond :n!lance) though thou ſhouldelt appoint one, yet this appoint- 
ce cond, & demon ment ſhould not benetit him!: For (11) as thy Soul is not the Soul of 
ne — ce the Teltator, no more is thy Will his Will, or thy Teſtament his Telia- 
mais opinio, quan MENT © 5 neithcr is it in the power of the Teſtator to refer the ſub- 
© im defendir Co- fiance of his Will to the Will of another ®, being ſuch a quality as 
var. in d.C. cum ti- cleaveth to his own pzrſon, and cannot be committed to another ®, 
hi detcfſta. eNfe 8 he 

except in certain Calcs. 


/ Par, 11 L. quidam Oe EE L 
le rel. NE n.7, The firſt is, when (12) the Teſtator doth not refer his Diſpoſition 


9 Raid. in L.cxe- tO the ſole only Will of another perſon, as in the former example, Vie 
cu.orcm. C.deexc* If A, B, will; but to the Concrete Will, or Will joyned with a FaQ P. 
= gn apes Ap As for cxample, the Teltator maketh thee his Executor, Or giveth 
nv. Gre i, $. inftiru- thee an hundred pound it his Son ſhall go to the Church : This 154 
1i9.9.18. 1.4 lawful Condition, and therctore the Condition being compleat, thou 
» Bald. & Angel. in art tobe admitted Exccutor, Or mayeſt obtain the Legacy And yet 
L caprarorias C.de 11 1... cometh but alittle difference betwixt theſe Conditions ( it A- ÞB. 


«nil. eſt. Vaſq. Ge "> : | rad . 
wnccel, creat. lib. 2. WIIL) Or (if A. B. ihall go tO the Church) for that 1t 15 his Will, 


6 17, N-b1. Deckius, whether he will go to the Church, or not- But many things do great- 
1:6. ge reſta > 1y hurt, being expreſſed, which not expreſſed, do no harm *. 


. os MYaril, K ; - - , 
Js Coe DJ. Bari Another Caſe is thiss When (1 3) the Teſtaror doth not refer his 


de confſ1l. 38+ , . : 
» D, 1. illa inftiwu- Will .to the meer abſolute Will of another, (as it 4. B. will) but to 


io, f, de hzred-ir- his limited Will ., Asfor example, the Teſtator doth make thee Exe- 
ſur, Far. in Le Qvt- cytgr, or giveth thee a hundred pound (it A. B, ſhall efteem it colt- 


dam de re. dub. fﬀ. ; . , , 
as mls. de venient. ) In which caſe, if A- B. ſhall eſteem it meet or convenient 
"ſta. conjup. ib.x. that thou be E-xccutor» Ot have the Legacy of an hundred pound, 


C2" oÞ'oJ0 11 then thou art to be admitted to the one © or mayeſt obtain the other u- 
{; K Il $11 1 »2o - ® - þ4 þ 4 
Sarmierus. 19-2+ The (14) Teltator 1s aid to refer his Diſpoſition, to the meer abſolute 


- 


ſ.\c ft, were Ce 0. : - _ 
ws I. 77 ill of another, when he committeth the ſame to his Will, to his Lult, 
p L. nocnunquam- £0 his Appetite * : To bis limited Will, when he referreth the ſame to 
= te cond. & ce his Diſcretion, Judgment, Wiſdom, cood Pleaſure, Diſpoſition and 


m1. Conſcience !. 


9 D...nonnu” quam. _— Ces 
Cantoanm. Ss 2- Thirdly, When (15) the Subſtance of the Teſtators Will 15 not re- 


ſcieR. inter. C+ 6. ferred, but only a Declaration Or Ele&ion *. As for example, thc 
Tn Teſtator maketh one of his Servants his Exccutor, or giveth him 3 
/Sichard. 1, x, Pundred pound, whom thou ſhalt chuſe. In this Caſe, he whom thn 
capratoriats Co CE | 

wm 1. teſt, ft Sich<r?s ubi ſupra. quamvis quoad zredis inſtiturionem iſtud non procedit fine difficu!- 
rate majorl, jure Civil. carmients lid. 2. ſcle&+ interp+ C. 6. Ne» 4+ # L. fi fic. de leg. 1+ L. 1+ de legs 1+ 
L. fgdei commiſia de leg. 3. F x Menoch. de Arb. Jud. ſentent. lib.1+947- y Ja. In L fi fc..de leg-1- 


Peckius. de reſt?» COn)ugs 1iÞ. 1s Co 27» 
- (hal 
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ſhalt chuſe of the Teſtators ſervants, ſhall be Exccutor, or recover the 
Legacy ?. 

Another (16) Caſe is, when the Diſpoſition is referred to the Will 
of the Executor, toaching the Executorſhip; or of the Legatary, 
touching the Legacy. As for example, the Teſtator maketh thee his 
Executor, it thou wilt z or doth give thee a hundred pound, if thou 
wilt ; For this Condition is not only permitted, but it is neceſſarily 
required ®. 

Another Caſe (17) is in favorof Liberty or Freedom from Bond- 
age3 and therefore, if the Teltator do manumit his Villain, if his 
Exccutor will, it is as effeQtual, as it he had refered the ſame to the 
Diſcretion, or Wiſdom, or Conſcience of his Exccutor ©. 

And further, when (18) the Diſpolition is made Ad pias carrſTs, 
then it is alſo lawful tor the Teſtator to commit the very Subſtance ot 
his Will, to the free and abſolute Will of another 4; and theretore, 
if the Teſtator make the poor of the Pariſh his Executor, or give 
them a hundred pound, it A. B. will; this is a good Diſfpolition ©. 

Finally, (19) If the Teſtator commit the Diſpolition of all his 
Goods to another» this is lawful, and he to whom the Diſpolition is 
committed, is underſtood to be made Executor, to diltribute all the 
faid Goods Ir pios uſis ', So it is, it the Teſtator commit his Soul, 
and all his Goods, to the hands of another, as hath been herctofore 
declared®, 


- 


a L. fidei commit”. 
de dei com, lib. in 
f.n ff. Parit. cort.3?. 
l.3- Grail. &. Initir, 
(q. ſy. Mo 0. Ubi ar: 
hanc 0ptaiozem Ec 
CON. 


b Supra cadem pa: tr. 
S 6+ 


* L., Reei comm! 2. 
Ce ide commu, i 
f, Sichard. in L. 
CaPratorlys. C. de 
ml. reſton. 

4 Paul. de Caſtr. & 
Alex. in d. L, capta- 
toriats Abb. conl. 
22, I1th.z, Boir. & 
Covar. in «. C. cunt 
tibi. Bald. in c. in 
cauſ1s dc clect. extr, 
quorum opin'o eſt 
com. Gerafl. 5 Inſti- 
turi0. Q. 18. 

e Er: hoc procedir 
jure Can. non lojum 


quoad legata, ſed etiam quozd Inſtitution: m. Covar. in d. c. cum tibin. 12, referens hanc op. elle vert- 


orem. Tu adde Gabr. lib.5, con. concluſ. Tit. pia cauſa» concl. 3. ubj pulcherrime hanc concluhonem 


ornat variis ampl. & limicat. f C. cum tibi de teſta. extr. & ivi Covar. n. 1c. Grafl. d, $ Infſtitutio. 
q. 18, Peckius de reſta conjug, lib.1. cip. 27+ Quorum teſtimonio hzc opinio e{t communis. $ Supra 


- cadem parr. $ 4. 


h vet. X I 1, Of thoſe Conditions whereby the liberty 
c of Marriage is reſtrained, viz. How far the ſame 


h be lawful or unlawful. 
fe , 
t, 1. Of Conditions againſt the liberty of Marriage, ſme are lawful, 
* ſome unlawful, 
d 2. Conditions againit the liberty of Marriage, are all unlawful, except 
in certain Caſes. 

* 3. The Reaſons wherefore the Conditions againſt the liberty of Marriage, 
he are unlawful, 
2 ' 4+ The Probibition of the firſt Marriage, more odiouws than of the ſe- 
tt cond, 

5. The Condition of Marrying with the Arbitrement, Will, or conſent 
ul- of another, is unlawful. 
T* 6. The reaſoa wherefore the former Condition is unlawful. 
4 *7. The Condition probibiting Marriage for a ſhort tim?, is #0t ut- 
ke lawful. 


® % "0 
Iz MW 
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$, The Condition probibiting Marriage with ſome perſons, is not un. 
larful. 

9. Whether the Condition prohibiting Marriage, have refed only to the 
firſt Marriage. | 

10, An occaſion of Doubt, whether the former Concluſion be true. 

11. An Anſwer to the ſame Doubt, diſtinguiſhing whether the Gondi. 
tions be Affirmative or Negative. 

12, The Condition prohibiting Marriage in ſome place, is not unlaw- 

ul. 

J Ihe Condition having Relation to the Marriage of a third Perſon, 
is not lanful, ſaving where that third Perſon is of kin. 

14. The Condition probibiting Marriage, is not rejefled where Pia 
Cauſa is ſubſtituted. 

15. Affirmative Conditions about Marriage , are not rejefied but in 
ſome Caſes. 

16. Some Affirmative Conditions of Marrying, harder thay the Nega- 
tive of not marrying. 

17. The Condition of marrying with the advice or counſel of another, 
is not unlawful. 

18, The Condition of marrying with the conſent of another, is tobe 
obſerved in part. 

19. Difference betwixt theſe Phraſer, It he do not marry, and, So 
long as he doth not marry. 

20. The Condition of not marrying, doth not binder Reſtitution ſimply 


impoſed. 


Lbeit (1) all thoſe Conditions, whereby the liberty of Marrying 
a 1: quoties de is wholly taken away, are generally diſliked *: Nevertheleſs, 
cond. & demon. L. where the Conditions be ſuch, whereby Marriage is not altogether pro- 


—_— _-_ * hibited, but in part reſtrained, as in reſpe& of time, place, or perſon, 
þ L, cum ira L: hoc they are not to be utterly rejected b, 


modo. L. ſed fi.s Wherefore, that we may the better know when theſe kind of Con- 
cum vir. decond. & ditions be admitted, or not, I thought it beſt, and the moſt ceafie way 
— . & infra to ſerdown a Rule, with Ampliations and Limitations of the ſame, 
according to the diverſity of Caſes, incident to that purpoſe. 

The (2) Rule ſhall be this, That all Conditions againſt the liberty of 
c Eand. reg. tradit Marriage, are unlawful ©, and that whenſoever the Teſtator doth ap- 
Vigelius in ſvi me- pojne his Executor» or make any bequeſt upon ſuch Condition, that 
thodo exaQtifhma hs Crndteicn fevold TI , \ and hardback 
jvris civilis, parr. 4. *2En the Condition is void, as it it were not writtenz and that he who 
lib. 14. Cc. 13- cum is made Executor, or to whom any Legacy is given upon ſuch Condi- 
decem exceptioni- tion, may be admitted to the Executor(hip, or may obtain the Legacy, 


_ Er licer iceW «5 if the Diſpotition had been ſimple 4. 

gelivs poſter ex- 

iſtimer contrarium 

jure novo conſtitui, & ira ſupervacaneas eſſe i!l us regulz exceptiones, pace tamen tanti viri,. nihil novi 

ſta-uicur 'n pr mis nvPtiis, in quibus vel hodie jus anriquum obriner, ut vere atteſtatur Mantica de cor- 

je&. ulr. vo!. lib.11. ti-19. in prin. Cui concinit Grafl, Theſaur. com. op. aſlerens condicionem, qua in 

rorum prohibetur matrimonium, in virgine turpem, contra bonos mores, atque adeode jure impoſiibilem 

efle, derique communi Do&ormn calculo rejectam $ legatum. q. 50, d L, quotics, L. ſed $1 $ fin. L 

cum tale. $ Mevie.. de cont, & demon, ff.L, 2, C., de indict, vid, | 
Thc 
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The (3) R : 
caſo 
lwfalned of Ch Conti the Lawyers do yield, (I mean) of t! 
tion of Children Ae ItOn, 15, Becauſe it is contrary to the an 
to the Vo to the Law of Nature C pry 
ever Virginity is comme d —_ it may be added, Fo ma 
and cherek mended, yet Marriage is , that howſo- «M:in'ic.deconjet 
TEtore (as I ſaid bet i not thereby conde air ' A 
or give him an hundred ore) it the Teltator make one hi 5 emer... vol. lit.rn. tir, 
unlawful, and as if ” Tomy it he do not marry 3 this ome ray”, ID 
: . re not wrl f . Ky aition 15 
true,if the Exccu ritten*'; Which C IN : 
adtenal cho _ -= _ were never married * wa Fs — Fs. quot'es LL, hoc 
ſecond 8: F "_ age is much more odious i for the pro- 71960. L. cm 1; 
- or OalOus leo ho a 
wealth hath aan — and truly ſaid, rr _ then ty —_ M 
Commonwealth hath a ou Teſtaments ſhould be executed OS 7 Iitiuſmodi fiqu:- 
peopled, and th greater intereſt, that it ſhould , yet the demconditio.f per 
, theretore Marriage it ſhould be throughl, manſeric vidua. vy-! 
And . gc not to be proh bited py 10ua, V-] 
in conſideration hereof, Thi prohibited ', cafic vixerit, in i's 
Teſtator make ſome perl _ his rule is extended, that if / nn fo: cy age 
he ems acad perſon his Executor, or give him a = 5 ) the ſecus. pn penn gen 
- oO TIT Cons | Fcw 
ſome other 3 - ray_hr the appointment, arbitrement i. Bt : vid nmnpy cg 
in this caſe, if he that tion is rejected as unlawtulk. And | , "” is de ſponſal = 10" 
ſach ſort is oiven q at is made Exccutor, or to whom an Le TELOTE n. Lt. a> 
in the Teſtament COEOY ages =. to the ſaid wry —_ 4 mg. oP. $1: 
i l , entioned ga'um q. 50. q = 
may obtain the ., 0 be admitted to the E . 2um 4. 59 Quam'- 
Cgac ; xCccutorth Vis —— 
preſſed !, gacy , a8 if no ſuch Condition had been and quram, fed & ini 
The (6) r ws > Qua A oy. 
eaſon of the un! m eXxiſtima»:: 
whoſe arhi unlawfulneſs of this Condition i Peckius: Tra. de 
i _ mw to be followed, or ar ages ro leaſt he teſtam. conjug. = 
, , t make an hard . will were to ©,*+: 
cither by reaſon of the diſlike of _ for the Executor or Legatary þ L. Gallus $ quid fi 
parity of kinred, d: like of the parties", inequali Ys is. de lib. & poſtl 
were ſuftercd, would 900 IN manners, Or ſuch like 3 which , by on o_—_ quem- 
, reat iſchi ch, if it 24+ teſta, app. |. 
that quality tolerated or indu .. p er miſchict, than may be in a by of ! 1+ ſol, =_ L 
— if the Teftator & bequeat! cum ratio $ fi plv- 
conditionally, i ucath any Lega ! res. de bon. dam.i, 
ſome other Wy der do not marry, willing pu to oy a Woman Mantic. de conje-”. 
| edo marry : Albeit i reſtore the fame to vIte vol. lib. ; 
ſhe may obtain the Le Albeit in this caſe the Woman d 19. in pri: c—— 
—_ os _— neither is ſhe bound to reſtore yo Ca 1) & L cam rale $ (i 
but to grant the uſe ar 2s of the Teltator, not to forbid Mz ame *, arbirratu.d.$ fi Mle- 
marry 9. Other - ode as cn bequeathed, until the ung 5 Gs con- 
T np my ae there be alſo of this rule, but let us — F b conſe. lt vl 
e firſt Limitatio 'b 11. tir.18. n.8 
n therefore i | D p SH 
perpetual, b ; JC 5, when (7) the Condition i « $ fi arbitratu. 
my ' _ temporal pz as if the Teſtator Lbs hi _ is not |: turpia. $ f1 Titi. 
, or bequeath her a hundred pound, if (h 5s Daughter Exe © 12 7. ﬀf. Gra- 
» 1 e do not marry betore verra, & Mantic. ubi 
y DEtOre (1 _ 
pra Peckius &e 


the age of t 

wenty years 3 thi ——— 
pate , years 3 this Condition is to be pertormed 49. Hoyw- telta 
: procedere in virgini td - teſta, conjug. liber. 
ditio viduiratis: - bus, non in viduis, ob novellam Juſtiniani wa C. 24. 11-6. ubi t 
Qued eriam aliis pl uſtiniani conſtiru:: lrnadpany 
munirer eſle recepram referr G n* acer. ut Graſl. d. $ legatum. 9. 5 aſtirur:onem, qua permicritur Con- 
S f1 Titix. »n L. quoties de a . Theſaur, com. op. $ legatum —EY Ic. ® Quamrat onem OMe 
Theſaur. com. op. $ [taco . & demon. f. Mantjc. de conje:t ne DAS. Poſt DP. ind. L. tur} 51 
de cond. & demon. F ae a 5 Os n.7, 2, 0 Peckius de reſta. Sk orgy vES lib. {', rir, IJ. I. 4. G 1 2 
cond. & demon. q Jaſ. in A pe in d. cent. Cc. {umir. $ fin. de CT ” oat C.24. L.ſed 1 $ cum v y 
uth. cuj relitum. de indi, vid. C MR Ov, the p L-ſedfi5S chm vie. 4 

li Fi Tz wtic. de £9aject uit, vo! - : s te 

- p ISe 
bcitz 
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bcit, if the time of the Prohibition be ſuch, that it is very like, it ſhe 
ſhould continue a Maid, during that ſpace, that her Marriage ſhould be 
" Jaſ. in d. Auth. greatly hindred, the Condition is reze&ed, as being made in fraud of 
eu! N.z. per L.cum Marriage *. 
_ ff, de cond. & The ſecond Limitation is, when (8) the Prohibition *doth only ex« 
cmon, Fran. de 2 
Are. confil.59. Man- clude ſome Perſons. As for example, The Teſtator doth make thee 
tic. de conje&- ult. his Executor, or giveth thee an hundred pound if. thou do.not marry 
vol. lib. 11. Ut. 19» a Widow 3 this Condition is not unlawful And therefore if at any 
Ta wats time atter thou do marry a Widow, thou canſt not be Executor, nor 
; gatum , 
ﬀ. de cond. & de- Obtain thy Legacy : In ſo much, that (9s) it thou ſhouldeſt marry a 
mon, Peckius de Maid, and after her death ſhouldeſt marry a Widow, all thy hope of 
reſta. conJug. liv.l. being Exccutor, or obtaining thy Legacy is extinguithed by this thy 
© Olarad, confit. 16, ſecond Marriage © 3 much more is the Condition lawful, if the Teſtator 
Alciar. in L. boves. make thee his. Executor, or give thee any Legacy, it thou do not 
S. hoc ſermone de marzy this or that particular Woman *, for here thou haſt greater 
very. fig. ft. 11%" 1;\erty, and more choice then in the former. Where (10) I faid that 
you S —_— —_ hope and intereſt of the Exccutor or Legatary is extinguiſhed, if 
4 Þ. L. tum ka lega- at any time he marry contrary to the Prohibition of the Teltator, whe- 
rum Minr.c. cecon- ther it be the tirſt or the ſecond Marriage 3 this may ſeem doubtful : 
Jet. pn re For that when mention is made of Marriage, it is to be underſtood of 
yas ng —_—_ the firſt Marriage only *. And therefore, it the Teſtator make thee 
}1).1, £.24. his Executor, or giveth thee an hundred pound it thou marry his 
x D. L. boves $ hoc Daughter 3 it thou aftcr the making of this Will, ſhouldeſt firſt marry 
TIONS: ſome other Woman, end after her death ſhouldeft marry the Teſta- 
» Pau!. de Caftr. in tors Daughter Y 3 yet couldeſt thou not be Executor, nor obtain the 
L. hoc genus ff. de [_egacy: For in this caſe, the Teſtator is preſumed to mean of the firſt 
m_ — 4. « Marriage, not of the ſecond Marriage z. How then cometh it to paſs, 
hoc ſermone n. 3,4. that thou bcing made Executor, or having any thing bequeathed unto 
facir. L.,ma:rimonii. thecz if thou do not marry the Teltators Daughtcr, loſcli all thy hope 
- qu & a quis andinterclt, whenſoever thou doeſt marry her, ſuppoling thou hadſi 
_ married one, two or three before ? The (11) anſwer is this, when the 
Condition is Affrmative,then it is to be underfiood of the farlt act only 
but when the Condition is Negative, then not only the farlt act, but 
« Oldrad. d. confil, the ſecond, third, and every other act is perpetually forbidden a: The 
15. Alciat, & Tira- reaſon of the difference is, becauſe there is greater force in the Nega- 
quel. *in d. $ hoc tive then in the Affirmative ®. 
4 PS... - The third Limitation is,when (12) the Condition® is limited, only 
L. hoc genus,  &e it r<ipc&t ot fome place, as if thou doſt not marry inthe City of 
cond. & demon. Tork. : 
bFivs negat neg?- Tihe fourth Limitation is, when (13). the Condition of not marry- 
i _ _ ing, is not reterred tothe Executor or Legatary, but to ſome other 
Pan. de Caftr. it, d, Perſon. As for example, the Teftator maketh thee his Exccutor,- or 
Caitr. in d. L. hoc vivcth thee an hundred pound, if his Daughter do not marry. In this 
a 1. - Caſe the Condition is not rejected, wherctore thou art to expect the 
e L. hoc modo. fi "x *C —* 4” 
4 cone. & Cen.on, EVEN thercot ©; For it (he marry, thou art cxcluded 3 if ſhe die un- 
Graſl.Theſavr. con. 
0: $"Cgatume Q. 5Cs Peckivs de reſta. conjup, 1,1, C14. 2-10, d L, 1. C. de indi. vic. Mantic, de 
vonjert. wit vol 119.1» 1.1419, Deg, 


marricd, 
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married, thou art to be admitted ® But if the Teltator make thee his «BD. ind. L 1. C. 
Executor, or give thee an hundred pound, if thy Daughter do not 9 196iGt Vid. 
marry : This Condition is unlawtul*; for where the perſon whoſe / L, hires mens £ 
Marriage is prohibited, is oft thy near kinred which art made Execy- ult. de cond. & Ge- 
tor or Legatary, it is_likely- that ſuch perſon will by thy perſwaſions 92+ it. 


abſtain from Marriage, to inrich thee by the Teſtament 3; and there= 2D. $ ule & i's. £27; 


fore the Law to prevent ſuch fraud, hath reje&ed that Condition t. 


The fifth Limitation is, when (14) that which is given with Con- | 


dition of not marrying, is to be diſtributed I piss wſis, in caſe the 
Condition be not obſerved. As for example, the Tetiator doth bc- 
queath unto theg an hundred pound, if thou do not marry; and if 
thou doeſt marry, then he doth will that the fame be diftributed 
amongſt the poor Scholars ot Oxford. In this cafe the Condition is 
not rejected as unlawtul, and ſo it thou thalt marry, thou loſelt thy 
hundred pound, and the fame isto be diltributcd amongſt the ſaid poor 
Scholars iz the reaſon is, tor that the Law doth more favor Victy, 
then the liberty to marry k- 

The ſixth Limitation is, when (15) the Condition is conceived 
Affrmatively, not Negatively. For example, the Teftator maketh 
thee his Exccutor, or giveth thee an hundred pound if thou marry his 
Daughter !, or it thou marry a Maid ®, or if thou marry within a 
Moreth®", or if thou marry at Loudon % For albeit in thele Aftirma- 
tive Conditions, is alſo included a Negative, that is to ſay, If thou 
do not marry another Woman , nor at any other time, nor in any 
other place. Nevertheleſs, theſe Conditions are not unlawful, ſccing 
the included Negative is not univerſal, but particular ”. 

But (16) if the Woman appointcd by the Teſtator be ſuch, as thou 
canſt not with honeſty marry her 4, then howſoever the Condition bc 
Affirmative, yet in vcry truth it is a harder Condition, and more 
apainl(t the liberty of Marriage, then this Negative (IF thou 4 
marry: ) For by this Affirmative, thou art not only excluded from 
marrying any other, but thou art, as far as is inhis powcr, inforccd 
to accept her, whom thou canſt not with thy credit marry ". And the 
like may be ſaid, if the time or place be not convenicnt 3 tor then allo 
the Condition is reje&ted f. 

The ſeventh Limitation is, when (17) by the Condition the Exe- 
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tilts, 
cutor or Legatary is not to marry without t! e counſ.1 or advice of an- » BL. L. cum ir2 in 
other perſon ®. As for example, the Teſtator doth make thee his fire Mart c.ce cor- 
: . _— ' ' ! dif, VOho 12,7 1] 
Executor, or give thee an hundred pound, it thou do marry with the 7 199 He 
. . ” * * * © ” ITY EL, to &X Lore 1 

counſel or advice of his Brother; for if thou do marry without his 4 1, 4 8 6, 1 
counſel or advice, thou art excluded Y% Neverthelcfs, in this Cate, refvord! T 
thou art not bound to follow his courſcl or advice, but to requett the 191% #1 + Ti. 
ſame x, So it was adjudgcd in Pigets Cale, when the Father deviſed Fed BR Greg 
dedecore nubere, inſpeRa nars!1um qvalitare : Ne Cum f, jure vel civiari's ms 1 boamur } wits 
modi nuprizx, inc13na ert: pertona, & Inclts conditio. Man: 1c. % Peckl:ts, 1 
Alex. in L. turpia. $ & Titiz. dc leg. 1. if. Bar. in Lon. $  pinres de exer | 'l 

JeR. ulr. vol; lib.11. tir.1$. n.1c- « Mantic. ubi ſupra 4) .Craer. Confil. s COvar. Ct 

C- 3+ $S8.n.3. x Pau'.de Caſtr. confil. 300. vol.t. Felt. in co ex vart, VE » CET CU 


Theſaur. com. op. $ legatum q- 50+ 011+ Licer impreti19 18 1110 loco fit corrupra, 
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an hundred pound to his Daughter H. upon Condition, that ſhe marry 
with the aſſent of hex Mother,ſhe marries and ſues for the Legacy ; and 
it was pleaded in Bar, that ſhe did not marry with the aſſent of the 
Mother : Notwithſtanding that, ſhe had a Sentence for the Legacy. 
Cited in Griftr. and Luthers Caſe, H. 11 Fac. Rot.1866. Moores Rep, 
fol.857. n. 1176. ; 

The cighth Limitation is this, where (18) it is ſaid before, that the 
Condition of marrying with the conſent, good will, and arbitrement 
of another, is voidz ( ſo that the Executor or Legatary, to whom 
the Condition is impoſed, is neither bound to obtain, nor yet to crave 
the conſent, good will, or arbitrement of that othey Lyet the perſon 
on whom the Condition is impoſed, cannot be Executor, nor get the 
Legacy» unleſs he do marryY: For though he need-not fo much as to 
crave the conſent, or good will of any third perſon in this Caſe, ſeeing 
that part of the Condition is unlawtul ; yet muſt he marry ere he can 
pretend any title to the Executorſhip or Legacy, ſecing that part of the 
2 Mintic.deconje&. Condition is not unlawful 7. 
ulr, poor pe Hon The ninth Limitation is, when (19) the Prohibition of Marriage, 
_—— I my is not made conditionally by this word If, ( as I make thee my Executor, 
G6 I. if thou doeſt not marry, ) but by other words or Adverbs of time: As 
a L-gatum ita eſt. yyhen the Teſtator willeth, that his Daughter or Wife ſhall be Exe- 
” —_— cutrix, or have the uſe of his Goods, ſo long, as ſhe (hall remain un- 
[.1. £24. ZaC. in d, Married *. Agreeable hereunto are the Laws of this Realm of Eng- 
L. centeſunis $ fin. Janud, wherein there is a Caſe, that one of the Kings of this Realm 
de verb. ob. ff, qjq grant to his Siſter the Manor of D. ſo long as the ſhould continue 
DEEDS unmarried. And this was admitted to be a good Limitation in the 
ritates citat.7. Dia- Law, but not a Condition Þ. 
logo, fol. 47 4. The tenth Limitation is, when (20) the perſon on whom the Con- 
c L, non dubuum ff. q;tion is impoſed, is ſimply charged to reltore the thing bequeathed ©, 
Ee 3 a dubiom, As for example, the Teſiator doth bequeath to thee an hundred pound, 
Manic. de conjed. if thoudo not marry, and he doth Will thee to reſtore the ſame to his 
u!t. vol. lib.1 r. tir. Son, when he ſhall come to lawful years. In which Caſe thou art by 


3 2. N.4+ Grafl. The- [aw to reſtore the ſame accordingly 4: Neither is this Limitation con- 
{inr. com. OP. 5 le- 


y &'ex, & Paul, Ca- 
ſitrenſ in d. L., Tur- 
P12. $1, ff, de leg. 
fo 


trary to the former ampliation of the Rule 3 for here thou art charged 
garum. 4.50. apo __ 

c Manic. d. tir. 19, With Reſtitution ſimply, there conditionally e. 

n.4. 


Se, XII. Whether the Condition forbidding Alie- 
nation of Goods bequeathed, be lawful or un- 
lawful. 


I. Prohibition of Alienation is ſometimes to be obſerved as lawful, 
ſometimes not. 

. Prohibition apparelled with a Cauſe is lawful. 

Naked Prohibition doth not bind the Executor or Legatary, 

« Whether the Feoffee may be prohibited to alienate. 

Whether the Dower of Lands in Tail may prohibite Alienation, 

6. As 


ARhwHN 


Hh 
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6. As it is lawful to probibite Alienation in favor of ſome perſons, Ir 
in disfavor of others. 

7, Of thoſe Cauſes wherewith the Prohibition is ſaid to be apparelled, 

8. In what Caſes the Executor or Legatary may alienate the thing de- 
viſed, notwithſtanding the apparelled Prohibition. 

9+ Bond ought to be put in where there is a Condition probibiting Alie- 
aation. 


He (1) Prohibition of the Teſtator fotbidding the Executor or 
| Legatary, to alienate the Goods bequeathed, is ſometimecs.to be 
obſerved as lawful, ſometimes not. 
The Prohibition is then (2) lawful, and to be obſerved, when it is 
made in favor of ſome other perſon, who is to injoy the thing diſpo- 
ſed, after the Executor or Legatary, or when there is ſome ſpecial 
2 cauſe ; whereupon this Reſtraint is grounded. a L. filius famil'a:, 
The (3) Condition is not of any force, when it is without cauſe, divi. de leg. 1. #, 
or not made in favor of any other perſon, ſave only of the Executor 
or Legatary *. In which Caſe, they may renounce this favor, and alic- 4D. 5 divi. 
nate the thing deviſed, notwithltanding ſuch ſingle Prohibition, which 
is rather (aid to be a Counſel, then a Commandment © : For the Law c Jaſ. in d. $ divj, 
doth deem it an abſurd matter, thata Man ſhould be Lord and owner n. 1. 
of a thing, and yet ſhould not at pleaſure alienate the ſame q. In 4Jaf ind. s divi. n- 
which point alſo, I ſuppoſe that (4) the Temporal Laws of this 9. Dot. & Stud, hb, 
Realm have the ſame effect in Lands, which the Laws Eccletiaſtical 1+ ©24: 
and Civil have in Goods. And therefore if a Feoftment be made of 
Lands in Fee-fimple , upon the Condition that the Feoffce ſha!l not 
alienate or put away the ſame. This. Condition is void, bccauſe the 
Feoffee is without any cauſe, wholly reſtrained of that power which 
the Law yieldeth unto him in ſuch a Caſe *. e Bronk. Abridg. tit 
But when the Prohibition hath a cauſe annexed, or the ſame is made Condition. n. 125 
in favor of ſome other perſon, who is afterwards to injoy the Lands z Ft#" tits Cone! 
then this Condition of not alienating the ſame, is good and effeual 2; T4 Prim ty 
in the Law, as may appear by the gifts of Land in Tail, For it p68, & $-ud. !ib.r. 
(5) Lands be given to a Man, and to the Heirs of his Body lawtully c. 24. Uttleron. wr, 
begotten, upon Condition, that neither he nor his Heirs ſhall alienate Etares upon Coud.- 
the Lands to any other perſon ; This Condition is good and ctieGual, 
In which Caſe, it he or his Heirs, to whom the Lands are given, alie- 
nate the ſame, then the giver or his heirs may lawtully enter and re- , _ pr 
tain the Lands for everf, And (6) as it isnot lawful toalienate from LO, AN 
particular perſons, in whoſe favor the Probibition is made3 no jju.oy, wy Elba, 
more is it lawful to alienate to thoſe particular perions, in whoſe dif- upon Conditions, f. 
favor the Prohibition is made 9. In which Caſe alſo concerning Lands, 27 _ ___ 
the Laws of this Realm do not differ from the Civil and Eczlchattical Hr ” _—_ 9”: 
Laws concerning Goods : For howſocvcr it is not Jawtul for the p. jw 
Feoffer to cut oft the whole power of the Fcotice3 yet he way abridge | Brom, Abrils 
or relirain ſome part thereof , by Condition that he ſhall not alienate cnc: | 
his Lands to ſuch or ſuch perſons ®, Y 
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The (7) Cauſe wherewith the Prohibition is ſaid to be apparclled, 
beſides theſe former reſpeRs of the favor and disfavor of perſons, a- 
riſeth for the molt part of the Teltators affe&ion towards the thing 
bequeathed. As when the Teſtator doth bequeath ſome Cup of Gold 
which was his Anceſtors, forbidding the Executor or Legatary to alie- 
nate the ſame, but to keep it for a memorial *; or when he doth be- 


i#L. fn emp:12ne, 
ce Minor. ft. Paul. « ! « 
ie CaltrenC, in d. $ gueath {ome Jewel, or other ornament, being the gitt of the Prince k, 
e141, And for that cauſe doth prohibite the Alienation thereof z or when 


& ales. & Ripz-11 he doth bequeath ſome prize by him gotten in the Wars» as a 


the þ GT Sword, or an Helmet 3 and therefore doth forbid the Alienation 


lex. &-Rina. ul; thereol + 
Cor ERP» BY Which Prohibition in this ſort is to be obſerved, as well asif it 
n Þ. L, fiius fail. were in regard of ſome other perſon ®, except it be in certain Caſes : 
Þ GR tor it is not perpetually true, that the Prohibition upon a Cauſe, or 
made in reſpec of ſome perſon,is to be obſerved, 

The fr{t Exception therefore of this Rule is, when the Alienation 
is neceſſary, not voluntary, that is to ſay, when the reſt of the Telta- 
tors Goods will not ſuffice to pay his Debts 3 for then ic is lawful for 

» D. $ divi. in fin. the Executor to ſell the ſame Goods prohibited to be ſold ®. 

L. _ Poe & | Theſccond is, when the Alienation is momentary, or of a ſhort 
Role 4. 6 divi, "IMC, not perpetual, with a Covenant to reſtore the thing alienated 
9 Angel, in L. vo- 2gain®. | 

tvnta:, C. de fidel Thethird Exception is, when the thing bequeathed is in place far 
CO _— diſtant from him, to whom it is bequeathed, and who by reaſon there- 
le ftoge apoop- of, cannot have any benefit thereby, if he ſhould not alienate the 
tionem duobus me- fame for then the Prohibition of Alienation,being made in his favor, 
it ſeemeth, that he may alienate the ſame P. 


I*, 
p Bald. 1n L. volan- The fourth'is, when the Alienation is made by him whois the laſt 


tas C, de fade com- 


mi of thc Family, in whoſe favor the Teliator did prohibite the thing be- 
9 Waf. & Ripa. in d. queathed to bz alienated 4, 
S c1v1, The fifth is, whcn the Executor being prohibited to alienate the 


thing bequeathed, except to certain perſons, and he offering to fell 
r Ta. in Rep. d.$ di- the ſame unto them, they refuſe to buy it. In which caſe he may ſell 
Roche ghar E. vt the ſame to others, notwichitanding the Prohibition *. 
Tf devo,  Thefixthis, when the thing bequeathed was tirſt ſold to the perſon 
/].C, ia Rep. d. 6 P*rmitted by the Teſtator, for afterwards it may be {imply (old toany 
«141 n. 756, per. L. other. For example, the Teſtator doth bequeath a thing to A, upon 
pr > 90" Condition, that he ſhall not alicnate the ſame to B. the Legatary, doth 
: Lat Seated, 17, Alienate the ſame to”, Which C. doth alicnate the ſame to B, In this 
2. parc, Tit. Coadi- Caſe the Condition is not broken, becauſe not the Legatary, but an- 
tions, fol.5 5, other did alienate the ſame to B. and ſo did not violate the ſame Con- 
apo gs.” ys dition expreſſed in the deccaſeds Wille, 
fi $In. The ſcventh is, when the Executor or Legatary doth fell the Fruits 
ſijcuris, f, de 1eg.2, and Commoiditics of the things bequeathed, duriog his life*, 
» De quiDns, Tal. & Divers other Exceptions there be ® concerning this preſent purpole, 
CT SITS but becauſe | co not ſee how there can be any great ule thereof in the 
iur, civil, part. 4+ Eccicliaſtical Court, I have omitted the ſame , aiming eſpecially at 
L141. c.11. in p12, thele Caſes, whereof there is like to be molt uſe, and molt benetit to 


the 


[1 —_ 1 
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pu mm, my 
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the Reader : Only this thing I thought good to add in this place, that 
where the (9) Teſtator doth make an Executor, and give him the 
reſidue of his Goods Conditionally, it he do not alienate the ſaid re- 
{ſidue of Goods, the Executor cannot be admitted to the Executor- 
ſhip, unleſs he firſt enter into Bonds, not to alienate the ſame Y; 


) Ls 4+ Siem Ju'tt- 
nus tf, de cond, In- 
fit. & 11 Bal4, }:i. 


& Ripa in d. $ divique ſententia firmior erit exiſtente cohxrede, ſeu coexecutore. Cul, Mut ina 


przftari poſſir cautlo. 


Set, XIV, Within whattime the Condition may, or 
ought to be performed, no certain time being 
limited by the Teſtator, 


1. In this Oveſtion, three times, and three Conditions are to be con- 

ſidered. | 

2. Whether the Condition may be performed before the making of the 

W:!. 

3. When the Condition is arbitrary, the ſame muſt be performed after 
the death "f i134 Te ra410m, 

. What if the Arbitrary Conditioz be ſuch, as the ſam? cannot bs 
iterated, 

+ What if the Arbitrary Condition: have relation to the time paſt. 

. Caſual and mixed Conditions m.y be performed before the makiag 
of the Teftament, if the Teſtator were ignorant of the perform- 
ance. 

7. If the Teſtator did know of the former performance, it muſt be per- 
formed again if it be poſſible. 

$. Whether the Condition may be performed, during the time, betwixt 

the making of the Teſtament, and the death of the Teſt ator, 

9. Within what compaſi of time, may, or ought the Condition to be 

performed after the death of the Teſftator. 

10. The Condition being Arbitrary, it is not material whether th\, 

Condition be impoſed on the Executor or Legatary. 

11. The Executor may at any tim? accompliſh the Arbitrary Condition 

after the Teſtators death. 

12. Whether the Ordinary may limit a certain time for performance 

of the Condition. 

13. The Legatary muſt perform the Arbitrary Conditicn, ſo ſoon as he 

can. 

14. The reaſon wherefore the Executor hath longer time of performing 

au Arbitrary Condition, then the Legatary. 

| 15, No time 1th prejudice the Legatary, whiles he is ignorant of the 
Conditions. 

16. If the Condition be caſual, it may be accompliſhed at any 

time, 

17. What if the Condition be extant after the death of the Legatary. 

K k 18. If 


Au + 
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18, If the Condition be mixed, it may be performed at any time. 
19. What if the Condition do concern Marriage, whether ought it to be 
performed within three years. 


F (1) we will underſtand within what compals of time, the Condi- 

tion, whereupon the Executor is made, or any Legacy bequeat!;- 
ed, may, or ought to be performed, where there is not any certain 
time limited by the Teſtator, we are to conlider three ſeyeral times, 
ard thrce ſeveral ſorts of Conditions. 

Of the three times, The firſt is the time before the making of the Teſt a- 
ment; the ſecond is, the time berwixt the making of the Teſtament; and 
the death of the Tejtator , the third is, the time after: the death of the 

aa, f, Teſtator . 

ages bonds Touching the Conditions we are to conlider, whether the ſame be 
þ L. unic. $ in au- Arbitrary, Caſnal,. or Mixed®, For the (2) time before the making 
rem C. de cad. toll. of the Teſtament, if any do inquire, whether within that time, the 
& (upra £26emM PaIts Condition may be performed ? It is to be anſwered, That (3) if the 
S 5 Condition be Arbitrary, that is to ſay, ſuch as doth conlift in his power 

on whom it is impoſed, the ſame cannot be pertormed, but after the 
 L, 2; decondir. & death of the Teſtator ©. For example, the Teſtator maketh thee Exe- 
demon. L. fi quis cutor, or giveth thee an hundred pound, it thou wilt go to the Church, 
tzred. de Inſtir. & gr jif thou wilt give ten pound to the poor : In this Caſe it isnot ſut- 
———_—_ hcient that thou didſtgo to the Church 3 or that thou did(t'give tcn 

round to the poor any time before the making of the Teftament 3 or 

yet after the making of the Teſtament, before the death of the Teſta- 
| . . tor: For an Arbitrary Condition mult be performed after the Telia- 
: yt yr tors death 4, ſaving in ſome Caſes. - One (4) is when the Conditioa 
% hos etiam fiert cannot be iterated 3 for then it is ſufficient, that the fame was perform- 
deber non fato aut &d in the life time of the Teſtator, even betore the making of the 
calu, ſed animo & Teftamente. For cxatnple, the Teſtator maketh thee Executor, or 
got org giveth thee an hundred pound, if thou ſhalt remit unto A.-B. the 
xt communis om- debt which he oweth thee, and burn the Obligation 3 which thing is 
n'um iaterpretum by thee already done. In this Caſe it is ſufficient that thou haſt done 
tenrentia,reſte Graf jr ſeeing it cannot be iterated 6 And this I ſuppoſe to be true, not 
CET only it the Tettator be ignorant of the performance of the Conditi- 
huc faciunr quy ſu- ON 8 (for it is not likely that he would have impoſed any Condition 
perivs dita ſunt to have been performed, if he had known the ſame to have been per- 
_— parte 5+ 7412 formed before, and that it could not be performed again) but alſo, ii 
"1. {, izm faga, 1, 2E did know the Condition to have been performed before 3 in which 
xc condit. #. & Caſe, the Condition not being iterable, js impoſſible, and fo rejected, 
"2d, & demon. the Diſpoſition remaining pure and limple®. Another Exception is. 


5a 


We. "of 't ( X % " ay | P 4s . x 

ate Ge INT. 19 Ce when (5) the Condition is referred to the time paſt, For examp!c, 

Ls ti QUIS nxredem, In 'F bh k h he hi FE _— 0 - __ 
tne Teltator maketh thee his Executor, or giveth thee ſome Legacy, 


I. oo 


/ L, tac conditio 1t thou haſt done this or that thing i. In which Caſe it is not only 
el. 1- ff. de cond. & 

&cmon. Bar, in L.2. ge cond. & demon. Paul. de Caſtr. & Sichard. 1in L. fi quis haredem, de inſtir. £ 
iu>.C, g D.L.fi jam & fatta &L,hec conditio, el. 1. ff. de cond. & demon. & eo loci Interpret. 
: Grail. Theſzur, com. CP» $ legatum, q.g7, in fn. per L, quz (uv. condiricne 5 quoties ff, de cond. !nr 
{ti%, 7 L.ralis infticutic. de ccnd, inftit. L. cam ad pr&ſens fi cer. pe. ff, 
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ſufficient, that the Condition was performed betore the making of the 
Teſtament, but it is neceſſary that ic ſhould fo be, for obtaining the 
Executorthip or Legacy *. 6D. Liaftic:3>:; 
But if (6) the Condition be not Arbitrary, but cither Caſual or ** 
Mixed, that is to ſay, either wholly withove the power of the perſon, 
on whom it is impoſed, or partly in his power, and, partly in the 
power of ſome other |; then it is material, whether the Teſtator were ! Bar. in L. rt. ©, 4: 
ignorant of the accompliſhment of the Condition, when he made his 'nſtir. & tub, twp: 1 
Teſtament, or not : For if the Teſtator, when he made his Tetta- £24em parte $ 54m 
ment, were ignorant that the Condition was performed bctore, the _ 
{ame is deemed to be ſuthciently compleat ®. Example of the Caſual » D. L. & jaw f.&;. 
Condition 3 the Teſtator maketh thee his Executor, or giveth thee an #- de cond. & tde- 
hundred pound, if his Ship ſhall return from Vexice, This Ship is re- Je d. L, fi qu1s 
turncd already, but the Teſtator is ignorant thereof, at the time of "oa oy "rg i IRE 
making his Teſtament. In this Caſe the Condition is ſufficiently ex- F 
tant, as if the ſame had returncd after his death *. Example of the » L. hzc conticio 
Mixed Condition 3 the Tettator doth make thee his Executor, or $ fi fic. f.de cond, 
giveth thee an hundred pound. it thou takea Wifez thou halt a Wife " _ & d. Li 
already, but the T'cltat or did not then know ſo much, when he made *'* CO” 
this Condition. In this Calc allo thou art reputed to have ſufficiently 
accomphihed the Condition 9. s Mantic. de con 
But if (7) the Teftator were not ignorant thereof, but did know of J<&. ulr. vol. lth, :r, 
the return of his Ship, and of thy Marriage, at .the time when he did ON a 
impoſe the Condition 3 then the Condition is not reputed to be extant yg q, Ay * mayarany 
or accompliſhed : But it is to be underſtood of the next return, and 
of thy next Marriage ?. Howbcit, it the Condition were ſuch, that pL fiira (cr'p un f, 
the ſame could not be iterated, then it ſhall be reputed for extant and 4 !eg-2. Min 1.7, de 
accompliſhed 3 albeit, the Teftator at the time when he did impoſe the pes bj _—_ 
Condition, were not ignorant of the accompliſhment thereof. For | yy. 
example, the Teltator maketh thee his Executor, or giveth thee an 
hundred pound, if thou ſhalt be Baptifed, or it thou ſhale take his 
Daughter to Wife; For it is ſufficients albeit the Teſtator did know 
thee to be Baptiſcd before, or that thou haſt taken his Daughter to thy 
Wite before, ſeeing the Condition cannot be iterated 4, q L. cuz ſub condi- 
Concerning ($) the ſecond time, that is to ſay, the time betivixt tione $ quories. de 
the making ot the Teſtament, and the death of the Teltator 3 it any no WT = 4 
be deſirous to know, whether the Condition may be pertormed, du- 5 ;,n fra de 
ring this time, I refer him to that which hath bcen ſaid immediately cond. & demon. 
before 3 that is to ſay, cither the Condition is Arbitrary and then it L- 1 quis hzredem: 
is not ſufficient to pertorm the ſame, ſolong as the Teliator liveth, un- py Pr ag c 
Ic it be ſuch a Caſe as cannot be iterated , or that the Condition doth OE rye 
reſpc& the time pali, or elſe the Condition is Caſual or Mixed 3 and 
then it is ſufficient that it is compleated whiles the T eſtator liveth. For 
ſeeing it is ſatficient, if it be performed before the making ot the 
Teltament, much more if it be performed atter the making ot the 
Teſtament, 
Concerning (9 )the third time, which is the time atter the T eltators 
death, if we would now a!ſo know _ what ſpace or compaſs of 
; KR 2 t:1mec 
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time immediatcly from his death, the Condition may or mult be per- 
tormed, no ccrtain time being preſcribed by the Teſiator, we muſt 
firſt inquire the nature of the Condition, obſerving diligently as be- 
fore, whether the ſame be Arbitrary, Caſual, or Mixed 3 for accord- 
ing to the diverſity of the Conditions, Law hath determined 
diverſly. _ 

In the firſt caſe, viz. When (10) the Condition is Arbitrary, we 
are to conſider, whether the ſame be impoſed on the Executor, or on 
the Legatary. If the (11) Condition be impoſed on the Executor, 

» L,  qu's inſtitua- the ſame may be performed at any timeſo long as the Executor liveth , 
tur $ 1. de hared. For example, the Teſtator makcth thee. his Executor, it thou ſhalt 
lnſitr, ff, give to the poor ten pound. In this caſe thou mayeſt at any time, du- 
ring thy life, accompliſh the Condition 3 and it is of the ſame effect, 
as it thou hadſt performed the fame immediately after the Teltators 
[Glofl. Bar. & Bald. death, unleſs the (12) Ordinary do appoint a certain competent 
od. GONE time for the performance thereof : For ſo he may do in this caſe (as 
Fa a, P _ hereafter is more fully declared®) within which time, it thou do not 
? Infra eadem part, accompliſh the Condition, he then may commit the Adminiliration of 
S 16, the Goods of the deceaſed, as of one dying Inteſtate % It the 
o_ Fald. Paul.de (13) Condition do appertain to the Legatary, then the ſame mult 
guis & 1. & infra ea- ÞE performed fo ſoon as the Legatary conveniently may perform the 
dem part.$ 15. fame, orclſe the Legacy is loli*, For example, the Teltator doth 
x L. hzc conditto ff. begueath unto thee an hundred pound if thou wilt go unto the Church, 
qo — or give Ten pound to the poor. In this caſe, ſo ſoon as thou art well 
ir. WC.  abletogo to the Churchz or to give the Ten pound after the death of 
the Teltator, thou muſt perform the Condition , otherwiſe thou 
y Bar. ind. L, hzc halt loſt thy Legacy y. The (14) reaſon of the difference betwixt the 
cond tio. Alex. 1 Executor and Legatary in this reſpeQ, is, Becauſe greater prejudice 
toys cr % ©: may grow tothe Executor, by undertaking the Executorſhip, then to 
vent. & quz \he Legatary by accepting the Legacy. And therefore, in Equity the 
© pir.io communiter Executor ought to have longer time to deliberate of the perfornance 
= bot _ of the Condition, and undertaking of the burden of the Executor- 
6 lenmunt. &. 0, 4 hip, then the Legatary, to whom no prejudice at all may happen, or 
2 * ** not fo- much as to the Executor *. Notwithfanding ( 15) if the 
7 Graf, ul-i ſupra Legatary wcre ignorant of che Teſtament or Condition, ſo long as he 
_ ae prog is ignorant, nv negligence is to be imputed unto him, nor any pre- 
a le bored indie. Jadice doth grow unto him , by not performing the Condition, as 
a Bald. in L. +. C, Otherwiſe it might, if he had known thereof @ 
de [pit r. & fuv.r., Jn the ſecoad caſe, that is to ſay, When the Condition (16) is Ca- 
__ ſua}, then the cvent thereot is to be expeted 3 and whenſoever the 
þ L intercidit, de fame ſhall be extant, then may he that is made Executor, or to whom 
cont. & demon. L. any Legacy is left upon ſuch Caſual Condition, be admitted to the Ex- 
earns rf ecutcrihip, or obtain the Legacy, and not before b As for example, 
AIR the Tcliator maketh thee his Executor, or giveth thee a hundred 
e D. L. intercidit. pound, it his $hip return. from Vexice. In this caſe, whenſoever the 
_— —_— Ship thall return from Venice, during the life of the Exccutor or Lega- 
quel.de rerracl$ 1, 47Y» then is he to be adinitted to the Executorſhip, and may obtain 
picll.zs Biz 5 the Lepacy, Lurt.not beiore « £o that (17) if he die in the mcan — 
the. 
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the Exccutorſhip or Legacy ſhall not be tranſmitted to his Executors - 
or Adminiſtrators, although the Condition be extant afterwards 4; 4L.1:ber$ ft ira de 
unleſs ſome Legacy be left unto the Prince, who, if hedie before the 1*'<*: imitnuend.*., 
Condition be extant, yet is the ſame due to his Succeſl rs, in whoſe , ſtant de cond, 
time the Condition is extant © orunlels jt be the Will and Meaning 5 fo aw —gy 
of the Teſtator, that the ſame be tranſmitted ; For the Teftator, if he £4 19). Zaf- in L. 
will, may make the ſame tranſmiſſivle, which otherwiſe is not tranſ- 95" ff. de very. 
. F 0 13 
miſſible*, , eL. quod princ'y', 
In the third caſe, that is to ſay, when the (18) Condition is mix- f de leg. 2. 
ed, then the ſame may be accompliſhed at any time, as in Caſual Con- / Lin conctrionibus 
ditions, except the Condition be of Marriage. Burt if the Teſtator ; ﬀf, * cond. e: 
(19) make thee his Executor, or give thee an hundred pound, if thou conjed- AS 1b, 
marry : In this caſe, very many be of this opinion, that thou oughteſt 11. ti”. 20, 
to marry within three years b. Others are of a contrary opinion, and & }#{- in L-1. de I.- 
that it is ſufficient to marry at any time, either within three years, or = mos 6 6 3d 
i . . «5 * I ars in . 2, ot 
after*. In which Contrariety of Opinions, I ſuppoſe, That if the Exe- fiiorum, 'C. quando 
cutor be appointed upon Condition, it he marry, that then he may at & quibus quarra 
any time accompliſh the ſame, not only within thrce years, but after *, Pa!* Jal. Schard. & 
But if a Legacy be given upon Condition, if the [Legatary marry, - IS C. de In- 
©. ES . . its . 
_ it is _— _— opinion of the Writers, that the Legatary mult j Paul. de Caſtr. in 
e married within three years, or elſe the Condition is ſaid to be deti- d- L. 2. Manric. de 
cient, and fo is the Legacy loſt?. And albeit the other opinion is ſaid conjedt. ulr, vol. liv. 
to be truer, that the Condition is ſufficiently accompliſhed by marry- porta ate 
, Gree thas ok » os Yu {& Pau), de Caftr. in 
mg 4 e years m, yet the Judge may not ealily depart from the d.d.z. Graff, The- 
common opinion : For whatſoever is affirmed for the truth of the feur. com. op. $ |& 
Gngular opinion ; yet that is preſumed to be the truer opinion, which £35» 1 $9 Betts 
is more commonly received ®. The reaſon of the difference wherefore _ ou - 4 py 
the Legatary is excluded rather then the Executor, if he do not L.:. quorum opir i 
marry within three years ( 25 is before ſhewed,) is, namely, for communis eſt.in. vir 
that the Exccutor otherwiſe is ſubject to more peril then the Lega- Graff. Theſaur com, 
fary % © o&-2 legarum, q.4<. 
Ne i&s 


j Mant'c,. de cor+ 
je. ulr. vol. l1b.1r. tir.18. n. 23. Graff. ubi ſupr2. | w 
ſupra in plotibus. , iſupr2. # Corafius, Trad. com. op, lib.2, cal. 14. 0 Ut 


Sea, XV. Of the underſtanding of this Condition, 
viz. It he die without Ilue, 


1. Manifold Queſtions by occaſion of 'this Condition, If he die with- 
out Iſſue. 
2. Whether be be ſaid to die without Iu? , whoſe Tue is natural, but 
not lawful ? 
: What if the Father and Mother do afterrards marry together ? 
4. When the Iſſue is lawful, not nataral, whether bz be ſaid to die 
without Iſſue ? 
Fo - . . - - , % 
* 5. WWhat if the Child were get by avtother Man b'f vr: Marriage ? "MM 
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6. If another bave to do with the Wiſe befides her Hwband, yet the 
Child ſhall be deemed the Husbands. 

7. Divers Extenſions of this Concluſion. 

S. What if the Child be like the Adulterer ? 

9. How comes it to paſs that the Child is ſometimes liker unto another, 
then him which did beget it ? 

Io. In ſome Caſes the Huhand (ballot be judged the Father of the 
Child begotten, during Marriage. 

11. Whether ſhall the Child be the former, or the ſecond Husbands, 

when it is uncertain whether of them did beget him ? 

12, Whether be be ſaid to die without Iſue, who had Children, but uot 
at bis death £ 

13. Difference betwixt this Condition , It he die without Iſſue, and 
this, If he have no Iflue. 

14. Whether that Father is to be deemed to die without Iſſue, whoſe 
Child is unborn when he dieth ? 

15. Whether be be deemed to have died witbout Iſſue, whoſe Child dieth 
> ſoon as it is bora ? 

16. If the Child be beard to cry, the Father ſhall be tenant by the 
courteſte. 

17. What if the Child were not beard to cry ? 

18, What if the Iſſue be born dead, or dieth as it is born ? 

19. What if a Monſter be born, whether ſhall the Parents be judged to 
have died without Iſſue ? 

20. What if the Child in the Mothers Womb, being made Executor, 
ſhe be delivered of divers Children at one birth, whether ſhall every 
of them be Executors ? 

21. What is to be obſerved in Legacies, where more are born at one 
birth ? 


S there (1) is no Condition more uſual then this, (IF he die with- 
. out Tſe) fo there is none that doth miniſter more queſtions (al- 
though ſome of them be not altogether ſo difficult :) Which thing 
that it may the better appear, let us firſt ſuppoſe that the Teſtator doth 
make thce his Executor, or doth bequeath unto thee an hundred pound, 
it he die without INue. This Caſe doth miniſter all theſe Quettions, 
What if the Teſtator have Iſſue natural, but not lawful ? Or, what if 
he have Iſſue lawful, but not natural ? What if he have Iſſue both na- 
tural and lawful, but the ſame dieth before the Father ? Or, whar if he 
beget his ,Wite with Child, and then die before the Child be born ? Or, 
what it the Child die before it be bor# ? Whether ſhall the Teſtator be 
judged to die without Ifſue, yea, orno? All theſe and many more 
lixe Queſtions, may be demanded by reaſon of that Condition (if be 
die without Iſſue, whereunto I ſhall anſwer in order as they be pro- 
pounded 3 preſuppoling, that to have Ifſue, is to have a Child or Chil- 
dren and to die without Iſſue, is to die without any Child. 
When (2) the Ifluz is natural , but not lawful, if the Will and 
Meaning of the Teltator do not appear, the Teſtator is deemed to 
havCc 
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have died without Iſſue *. For it is nor likely that an honelt perſon, 


ſpeaking of Children, did mean of Baitards, bur of lawtal Children Þ 3 
inſomuch, (3) that it the Teſtator do beget a Child, ard aftcr thc 
birth of the Child marry the Mother; yet in this Caſe I am of this 
opinion, that by the Laws of this Realm he ſha!l be judged to have 
died without Ifſue. For thou {halt underſtand , that in the time of 
King Henry the Third c, this Queſtion being propounded in the Par- 
liament, Whether one born before Matrimony might inherit, 4s one born 
after Matrimony 5 All the Biſhops anſwered ard faid, That it was 
againſt the common order of the Church, that ſuch ſhould not inherit 4; 
and they all inſtanced the Lords Temporal and Barons then afſemb!:d 
in Parliament, that they would conſent, that all they that were born 
betore Matrimony, ſhould be Legitimate. as well as they that were 
born within Matrimony , concerning the ſucccition of Inheritance, 
for as much as the Church accepted ſuch as Legitimate. But they 
all with one voice an{wcred, that they would not change the Laws 
of this Realm, which hitherto had bcen uſcd and obſerved ©. 

When: (4) the Iflue is lawful, not natural : By lawful Iſſue in this 
place, I underſiand that Child which is begotten of a married Wo- 
man, by another then her Husband * ; (tor of adoption, arrogation, 
or any other means to make Children lawful , except Marri- 
age, we have no uſe here in Exglandg: ) In this Caſe, tirlt of all the 
meaning of the Teſtator is to be regarded, the which it it do not 
appear, then it ſeemeth by the Laws of this Realm, that he is reputed 
not to have died without. Ifſue, but as if he had got it himfclt 3 be- 
cauſe by the fame Laws' it is provided, (5) That it a Man take to 
Wite a Woman which is great with Child by another that was not 
her Husband, and after the Child is born within efpouſals of Marri- 
age: He which married the Woman, (hall be faid to be the Father of the 


Child, and not he which did beget the ſame, although the Child were 


born the next day after the Marriage ſolemniſed y : For whoſe the 
Cow is, as it is commonly ſaid, his is the Calt alſo. 18 Edw.4. fol.25, 
Inſt. part.1. fol. 244 a. 


Much more (6) if, after the Marriage, another Man have carnal 
conjunction with his Wite, (hall the Husband be deemed the Father 
of that Child, which is not only born, but begotten during Marrt- 
age : For then, by all Laws, the Husband is preſumed to have begotten 
the Child himſclt, and not the Adulterer ®, albeit another had to do 
with her betides her Husband. Which (7) conclution, becaulc it is in 
favor of Matrimony, and tcndcth to the bench ot Children, is diverily 


extended. 


Firtt therciore, although the Mother do cohabit with the Adultercr, 
yet it the Husband haye tree acccis unto her, he is preſumed to be the 


Þþ Juxra illud. pater eſt quem nupriz demonſtranr. / Qond tamen ron «ſl 


lien. jur. L. miles, *$. defunct. de adul. ff. & ibi Legtſtr. c, Michac!. « 
probat. extr. & 1hi Canoniſtz, Bratt. de leg. & conſuctud. Angl. [15.2.2 
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; Fald iz L. & a Father, and not the Adulterer ". For albcit it be likely that the Adul- 
marre C, de ſuis & terer did beget the Child, yet ſeeing it is poſſible that the Husband 
1<4.i-, A, inc. acce- did beget it. Honelt poſſibility is preterred before that other polſibility 
d<ns de purge Canc- iy hich is linked with diſhonelly o, 
—_ apron he Secondly, albcit the Wife were as common as the Cart-way, making 
Conch. 588, ; an open profeſſion of her tilthinels 3 yet the Husband, if ſhe be not al- 
- Bald, in d. L. fiil- together out of his guard, ſhall be judged the only Father P. 


um, de his = -_ Thirdly, albeit the Mother had been barren a long time before, yct 
Dn Noth. & the Child is preſunied to have been begotten by the Husband, and nor 


Spur. C.24+ by the Adulterer 9. | 
Os poſt Jac. de Fourthly, albeit the Mother do confeſs that the Adulterer did beget 
Durr. in L. fi minv*, the Child, yet her ſole confeſſion doth not hurt the Child ©. 


n- - _— Fifthly, albcit the Child be born blind, or lame, yet is the Husband 


- 
concl.14. n.9. Maſ- Picſumed to have begotten the ſame, and not the Adulterer . In 
card. ce probar. d. which caſe, neverthclcſs ſome have been of this opinion, that” this 


pIYes s 93%" ,. -hild was begotten in Adultery *, being ſo born (as they imagined) 
$i as, by Gods Providence and Jultice, becauſe of the fin of the Parents 3 


ciar. de przſumpt. Whoſe raſh opinion is by others refelled as erronious and blind *, having 
rey.3. praſumpt.37. no better ground then had their conceit, who asked of our Saviour 
ways d. conclul. 14. Chriſt (as he paſſed by a blind man) who had tinned, he or his Parents, 
OS. in c. offici's de {bat he was born blind *. To which demand our Saviour anſwered, 


peeriren. extr.quod Neither he nor his Parents, but that the power of God might be made 
procedit etiamſima- manifeſt ?., 


tcis confeſſio acce- Sj, th1y, albcit ($) the Child bs very like the Adulterer, yet ſhall the 


i » Palaort. d Rr . 
Node ———_ " Husband be-deemed the Father *. Wherein divers (I confe(s) of no 


n.2. Alciat. de prz- {mall authority have contended mightily, that this Child is to be ad- 


_— yy ous judged the Adulterers *, fortifying their Aﬀertion with this Reaſon 
umPpr., 27. n.S. » . . - f 
P_ Tri. > eſpecially, becauſe 'in other Creatures, Nature hath ſo provided that 


fal, verb. filius, reg, each thing doth beget that which is like unto it ſelt®3 yet contrari- 
£44- cont. Bald. Wiſe, their opinion hath prevailed (as being armed with Arguments of 
Arch, & Alex. de the invincible truth, ) who defend that the Husband ought to be 
quidus Gabr. d.con- ;1qped the Father of that Child, which is ſo like the Adulterer, and 


Clul. 14. n.1 3 - . —_- : . 
{ ro. Epirom.de {0 unlike hiniſelf ©, Neither is that other Reaſon of ſuch force as is 


! ponſa!.2, part. c. 2. pretended, becauſe (9) this Form or Similitude may happen to the In- 


S 3» «6 gag fint, by the Mothers ferious cogitation or firm imagination at the 
£ _ w q fime of the Conception. For proof whereof, we may read in the 


reg. 334. limic-1, holy Scriptures, how by 7acobs device of the ſpotted ſticks being laid 
: Barba in c. pra- before Labans Sheep at the Ramming time, the Lambs became ſpot- 


lentia de provat ted © Famous alſo is that accident (Regiſtred in the Books of ſundry 
extra. & in con(.68. 


in prin. vol.g. Alex. conf. 117. vol. s Dzc. coaf. 132, Hyppol. Sing, $30, ubi alios cirar, hujus opinionis 
Avtorcs quamplures. Qu bus fi placear, adde Ed. Fenton, Anglum, Tract. de mirabil. ſeccer. nature, 
Cap.s. # Covar, fe ſponſai. c.£. & 3. n. 8. part.2. Ducn, d. reg. 344- in fin. x Evangel.S. Johan. 
C, c, in prin, y Ex0d.c.g.verſ.3, 7 Bald. in L.Gallus, de li». & poſth. f.n, 13- Paul. de Caftr. 
covliJ. 257. vol.3. Alciat, d, praſumpr. 19.1.3. a Alberic, in L. 5. f. de ſtat. hom. Parif. confi!.10. 
vol.2. 1.59. Bajd. conſe. 359, vol, 2, Fulgol. confil. 212. col. 3. Coraf. L. 2. Miſcel. CaP. 22+ NUM.$. 
þ Par:{.Coreaf. & ali, ub! ſupra, Ticaque!. de Ic :ibus, Connub. leg.7. Maſcard. de probat, conciuſ.79:. 
N.2. £c Bar. Jal, & communi er DD. in L. Gallus, . de lib. & poſth. quan ſcartenriam propids ad 
veriatenn accedere reſert Maſcard. de provat. d.conc'uſ. 792. n, 79. 4 Alciar, de praſumpr.z -. poſt 
Fad. in &..L. Gallus unde mulieres fimu;acr a Cepiſſim? ſtaruiſju2 in delicii; habuille legirar, firnileſs 
<UE Us PATT1S EN:Xas COT1. d. C22. N.2, £ Get. £30, 


_ ne en 


Writers ;) 
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Writers f ) of a beautiful Lady, who having a Husband of a fair and / )at. in L.Gallus, 
white Complexion, was delivered of a Child as black as Pitch, like ©< liv. & poith. n, 
unto a Moor or Ethiopian: And hereupon being accuſed of Adultery, {1 anon 
ſhe was acquitted and abſolved , for that by the opinion of the belt fecre:i; N — 
learned in Phylick and Philoſophy 3 the fame did fo come to paſs by 5. 

reaſon of the Picture of a Black Boy, or little Nigro, which did hang 

in the Bed-chamber, at the time of the Conception. Like unto this, 

is that credible Hiltory of another Woman in the time of Charles the 

Fourth, Emperor and King of Bohemiz 3; who, becauſe ſhe had too 

mubh regard to the Picture of S. John, cloathed in a Camels Skin , 

which did hang at the Beds-tect, during the Conception, ſhe brought 


»: 


forth a Child all rough, covered with Hair like unto a Bear®. The 
Hiſtories are full of theſe kind of accidents, I ſhall content my (elf with 
one more, which did befal in the time of the Emperor Maximilian, 
in a Town in Brabant ®: There in a publick Play or Spectacle, a cer- 
tain Man whoſe part was to play a Dancing Devil, aſloon as the Play 
was ended,.ran home to his Wife in his Devils attire; and being 
moved in ſpirit i, catched his Wite haltily in his arms, and maſt n*eds, 


&c. in that habit, ſaying, He would beget a Devil; and fo it came to p 


paſs, that at her Childs birth ſhe was delivercd of a Deviliſh Monkter, 
which as ſoon as it was born, began to leap and dance like to the Fa- 
ther. Which examples (with divers other like experiments) being 
made notorious, many Women (that thcy might bring forth beauti- 
ful Children) have gotten beautiful Pictures, and fixed the ſame nigh 
to their Beds, and have indeed oft-iimcs brought forth Children like 
unto thoſe Pictures, in the tight whereof they were formerly moti de- 
lighted *. Sceing then the conceit or imagination of the Woman is 
of ſuch force in the Ac of Generation, that whoſe Form or Simili- 
tude is then in their mind, the ſame is not ſeldom repreſeatcd in the 
Child ! What marvel then it the Child which is begotten by the 
Adulterer be like unto the Husband, when the Adultereſs fearing to be 
interrupted by his return, who would take but ſinall pleaſure at ſuch 
ſport, cannot but ſtill have an eye to that door, until the peril be 
paſt®? And wheretore then allo ſhould we wonder, that the Child 
which is begotten by the Rusband, ſhould be like tothe Adulterer ®, 
upon whoſe tace and favor her mind is fully tixed, who in the mid(t of 
her delights, imagineth the ſtoln water tobe the ſweeter 9. Nay rather, 
it is to be marvelled that it ſhould be otherwiſe, bt that the Almighty 
doth (ii]l reſerve his Prerogatives belides, and contrary to the courle of 
Nature, beſtowing what forms it beſt liketh him, upon cvery Crea- 
tare, Other cxtenlions there be of this Rule ?, but lct us return to the 
Limitations. . 

The firſt Limitation is this, when (10) the Husband was not with- 
in the four Scas at fuch time as the Child was conceived 9, or at the 


leafk was ſo far abſent trom his Wite, or impriſoned at the fame time, 


ſumpr. 37. Menoch, de Arb. Jud. ſcn*, 89, Gabriel de praſumpr, concluf, 14. 


2 Coral. in annorar, 
luper quodam Ar- 
reſto. Tholcf. fol, 
31. -Fenton ub (us 
pra. 

2 Coral. ind. anno- 
far, cod. fol.g1. Lu- 
dovic. Vives 1a 12. 
115. Aug. de Civ:r. 
Ef, 

: Viz. in concupi(- 
centti. Vide Traimnl- 
lationem verſic. 1+. 
C, 12+ 115, Jugith; 11 
vulgare noſtrum 1::- 
oma. 


& Plutrrch, de p!:- 
Citls Ph1ioC. libs. c. 
12. Coral. it &s ©. 
£3e Ne2s lid. 2. N!:- 
cel. 

{ Glof{. 1a L, quxrer 
aliquis, de verb. fic. 
& in L. non tunt.ac 
ſtar. hom. #. 

m Alcia'. de prx- 
lump. reg. 3. prx 

ſump.37. ſal. & ali 
in d. L. Gallus A, dc 
lib. & poſth , 

n Bald. 11 d.L. Gal- 
lus Matcard, de prc- 
bar. verb, {ilius cun- 
cluf.75$2. 

0 Prov. Salo, crp g, 
V.1*. 

» Ve Gu1l24s Maiſ-2”, 
de prohat. 4. - 
£8, Pctr. 

tract. reg. % i. 


344. A'cti?, cept 


[9] Bradt { 't | WV 


conſ. Angl. lib. t. cip.ge. io fin. & lib. 2. cap. 29, num. 3 & 4 Kircl:ia ti-. di cent. tcl, 142. Low 


Ll: Baſtardy, n-4, 
L 1 ehat 


LEY 
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y Cap. £x tenore, de that thereby it was impoſſible for him to have begotten the ſame Child r, 
celti2, extr. & Pa- \yhich time of Conception when it was, may beſt be known by rela- 
-" Lo1d, Parif.con- 1; n to the birth of the Child : For a Woman cannot bring forth a 
11, 64+ VO!. 3. N.6,7+ , as c - 

&* conſil.10. vol. 2. perfe& Child before the beginning of the ſeventh Moneth* ; neither 
n. 35, 78. Maſcard. can ſhe bear a Child in her Womb, after the end of the tenth Moneth, 
de provat, _ from the time of the Conception, at leaſt, by preſumption of Law r, 
Ft a except it be(g,) for one, two, or three days more at the very 
I1m1-. 3- Brook. A- fartheſt 2, | 

bridg tic. Baſtardy, It was found by Verdi&, that Hexry, the Son of Beatrice, which 
Be cenrimo de ftar, WA the Wife of Robert Radwill, deceaſed, was born Per undecim dies 
4 —_ Fe x ſenten. Pot ultimum tempus legitimum mulieribus conſtitutum : And thereupon 
tia Hippocratis liv. 1& was adjudged, 29d digus Henricus diei non debet filius predifti Ro- 
de parru ſeprime- berti ſecundum legem & conſuetudinem Anglie conſtitutam : Now tempus 
— _ legitimum in that Caſe appointed by the Law, at the furtheſt, is nine 
lib.2. De natura ani- Moneths or Forty weeks, but ſhe may be delivered before that time. 
mal. Plutarch. lib. 6. Trin. 18 Edw.1, Kot.61. Bedford coram Eege : And this agreeth with 
de placit. Pi:lof. c. that in Eſdras, Vade & interroga pregnantem, fi quand» impleverit no- 


18, P.10. 115.11. na» RX it m j TT ti - : 2 
urs. hiſt. cap.21, menſes ſuos z adhuc poterit matrix eju retinere partum in ſemet ipſa 


L. inteſt. 20, E vic. & dixi, non poteſt Domine, Eſd.4. 41. 
f. as Sm = Edmond m_—_ died the Three and twentieth- of March, Anno 
& $ ulr. Tiraquel. 16;0, A. his Wife being privatment en ſoint, but not delivered until 
= _ nary, ng 5 Jan. 1611. which was forty weeks and nine days, and then deliver- 
verb. ſuſceperit,ubi £d of a Daughter, named Elizabeth, adjudged the Ifue legitimate, 
wulta ſcitu non in- and no Baſtard. Mich. 17 Fac. B. R. Alſop, verſ. Bowhet. Croke, part, 
digra de parru ſep- 2, fo}, 541. Though the uſual time for a Woman to go with Child, be 
nt _ nine Moneths and ten days, viz. Menſes Solares, that is thirty days to 
Ariſtoreli E - aliis, the Moneth, and not Menſes Lunares ; yet by reaſon of want of 
tum Medicis, thm ſtrength in the Woman or Child, or by reaſon of ill uſage, ſhe may 
PhLoſophis 3 de- be a longer time, viz. to the end of ten Moneths, or more : And fo 
an bong both Antient and Modern Authors, and Experience, prove. And asa 
xs Legiſtis, precla- perfe&t Birth may be at ſeven Moneths according to the ſtrength of the 
riſime & copiofiſſi- Mother, or of the Child it ſelf, which is as long before the time of the 
oy -_ _ publick Birth 3 ſo by the ſame reaſon it may be deferred by accident, 
Gentile 2ofter > whichis commonly occaſioned by infirmities of the Body, or Paſſions 
» Accur, in d.$ ulr. of the Mind. The Record, Trin. 18 Edw. 1. was produced, but not 


Auth. dor. ftir. & much regarded, becauſe it faith, That Child was born #ndecim dies 


| £2. quZ pur, KC. 202 2empus conflitutum, but doth not ſay poſt quadraginta ſeptimans. 


wa ng thy _ 
Sa mo s Q thus, What ſhall be faid to be the time, mulieribus pariendo conſtitutum. See 


Menoch. de Arb. Sir Thomas Ridlies View of the Civil Law, 2m 55. Where he relates 
Jud. quzft. lib. 2. of a Widow in Paris that was delivered of a Child the Fourteenth 
cal. 89. 044's Moneth after her Husbands death 3 yet the Judges adjudged the Child 
to be legitimate. The like Judgment was given in the Conſiſtory at 
Witenburgh, in caſe of a Woman who was brought to Bed in the E- 
leventh Moncth after her Husbands death, vid. Cornad, Manſeri partem 
ſecundam de Matrrimoniis, cap.36. fol.150. Selden de Succeſſionibus, fol. 
22, Crokes Anatomy, lib.6, fol.336. 
By the Laws of this Realm, if the the Husband be within the four 
Seas, that is, within the Juriſdiction of the King of England, KS 
its 
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Wife hath Ifſue, no proof is to be admitted to prove the Child 2 Ba- 
ſtard (for in that Caſe, Filiatio non poteſt probari) unleſs the Husband 
hath an apparent impoſſibility of Procreation 3 as if the Hushand be 
but eight years old, or under the age of Procreation. Such Iſſue is 
Baſtard, albeit he be born within Marriage. Brad. 11b.4. fol.278,279. 
7 Hen. 4.9. 43 Edw.3.19. 41 Edw.3.7. 44 Edw.3.10. 29 Af. 
54. $8 Aſ.14. 1 Hen.6. 7. 19 Hen. 6.17. 39 Edw.3. 12, 

Secondly, It the -Husband were not able to beget a Child, at ſuch 
time as his Wife did conceive, he is not to be Sn the Father of + L. filiom. & 4 
that Child * 3 in the conſiruction of che deceaſeds right y. For ſceing his qui fone foi hay 
Law is but an art of right and good*, by imitation of nature ®, it were al. jur. & BD. iti- 
againſt all right and reaſon that he ſhould be judged the Father of that 4m. Gabr. !ib. 1. 
Child, by fiction of Law, which he could not beget by poſlibility of >a mn gon al 
nature>d, Whether he were diſabled by grievous ſicknels ©, (cſpecial- y.: 9, — ab -wn4 
ly ſuch whereby thoſe parts of the generation are affeted®) or it were Gail. lib. 2. obterv, 
by reaſon of old age®. For howſoever it may ſeem a paradox to 37-015: 


wg . . ) Quamvis quoad 2- 
ſome, yet it is commonly received for a true concluſion amongſt the Fete 0 


Learned, that as a Woman in proceſs of time becometh barren, namc- ter ſeatiunt, qua de 
ly, after fifty years : So a Man allo is at the length deprived of the a- re vide D. Coke,!'b. 


1; ' :11f : at tourſc 11 $5. In Buries Cate, 
bility of begetting a Child *, that is to ſay, urſcore years, it not > ns 


before #; neither is that contrary, where I ſaid before, That by the & os. 
Laws of this Realm, if a Man take to Wife a fingle Woman great 2 5 minorem Inftir. 
with Child by another Man, then he which married her , ſhall be the de adop. Parif. con- 


: : , fil. 10. yo!l.2. 
Father of the Child , albeit ſhe were delivered the next day after the 3 Pd tes 


Marriage ſolemnized : For there it is poſſible tor the Husband to have ,,, & confi. 
begotten the Child 3 here impoſſible ®. Now the Law doth often 5 Bor. in L 6 is 


preſuppoſe or allow that for true, which is falſe, becauſe it may be qui f. de uſu caps 
truei; but the Law'doth never preſuppoſe or teign that thing to be, i}. do his 


which is impoſſible ſo to be, for that were unreaſonable, and againlt qi fun fui vel 


nature which diredcth art. alien. jur. Maſcard. 


Again ®, in that caſe he is worthily the Father of anothers Baſtard, de probar. concluf. 
becauſe he when he is free, yet willingly taketh her with all faules, =_ mer Bagg hy 


whom he knoweth to be anothers Whore : But here an honeſt Man is per tyas de probar. 
greatly beguiled by her to whom he is already tied, and therefore leſs extr. Erafion. de 
worthy to be further afflicted! But is it not manifeſt, that many have 1<g- & conlue. ud, 


ſucceeded in the Inheritance, as lawful and natural Children ot thoſe os - = m 


perſons, who neither were principal, neither accefſary, nor any way fin, 
privy to the begetting either of a leg oran arm, no nut fo much as 4 Menech, de ods 

jud. queſt, caf. 89, 
n.s3. Pariſ.d. confil. 29. n. 80. e Maſcard. de probar. concluſ. 788, n. 43, 44. Pa!zot.d Noth, 
& Spur. c.24. N. 3» & ante eos ſcripſerunt Bald. & Cyn. in d. L. fillum, f De hac re, ut dere quali- 
ber preclare Tiraquel. de leg. connub. Lege 5. ſub finem verb. Nec erir intempeſtivum. g Socin, 
confil, 65, vol. 3. Pariſ. confil. 29. vol. 22 Menoch. d. caf. 89. n.57. Attamen in hoc regno Angliz 
vulgd creditur, ſenes etiam plus quam oRogenarios, hac poreſtace non eſſe penitus orbaros, corumgue 
liberi communiter repurantur legitimi, & proinde ſuccedunt 11s ac reliqui, hoc impedimento non c- 
ſtante. b D. L. Tm, quoetiam tendit quod Brattonus Juriſconſultus Anglus, non minds pericus, 
quam antiquus ſcriprum reliquic, Legirimus (inquir) & hzres judicabitur, naſcitur ab uxore, dum ramen 
przſumi poſfir, quod maritus potuir ipſum genuiſſe, 7 Bar. Ang], & alli in L. & is qui pro emprore, 
ff. de uſu. cap, Menoch. de przſump. hb. 1. q.8. & Bar. in &. L. f11s qui, v.22. Alciat, de pron p, 
in prin. { AfﬀMiRio affiito noneſt infligenda. Bar in L.2. if, de nop. op. nun. Bald. in L. preci'u,, 


C, de 1mpub. & al. ſub. 
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» Cap. £xtenore, de that thereby it was impoſſible for him to have begotten the ſame Child r, 
celti2, extr. & Pa- \yhich time of Conception when it was, may beſt be known by rela- 
_—_— — _—_— a4 tion to the birth of the Child : For a Woman cannot bring forth a 
accent a; vol. 2. perfe& Child before the beginning of the ſeventh Monethf ; neither 
N. 36, = od. can ſhe bear a Child in her Womb, after _ - the tenth Dn 
de prooar, conciul. from the time of the Conception, at leaſt, by preſumption of Law «, 
J_ —_ = except it be (g) for one, two, or three days more at the very 
imi-. 3- Brook. A- fartheſt 8, 
Mes Baſtardy, It was found by _— = m_- ws of — —_— 
—_— was the Wife of Robert Radwill, deceaſed, was born Per undecim dies 
(_ | poſt ultimum tempus legitimum mulieribus conſtitutum : And thereupon 
tia Bippocrais liv. 1& was adjudged, 2»»d dictus Henricus diei non debet filius predifti Ro- 
de parcu ſeprime- berti ſecundum legem & conſuetudinem Angliz conſtitetam : Now tempus 
w_ __—_— legitimum in that Caſe appointed by the Law, at the furtheſt, is nine 
liv.2. De natura ani- Moneths or Forty weeks, but ſhe may be delivered before that time. 
mal. Plutarch. lib. 5. Trin. 18 Edw.1. Kot.61. Bedford coram Fege : And this agreeth with 
de placir. Pualof. c. that in Eſdras, Vade & interrogs pregnantem, fi quando impleverit no- 
by 4p yn * N- em menſes ſuos , adbuc poterit matrix ej retinere partum in ſemet ipſa ? 
! Linreſt. 202 Ouie, Of dixi, mon poteſt Domine, Eſ4.4. 41. 
f. de ſuis, & legi, Edmond Andrews died the Three and twentieth of March, Anno 
- $ = 1 1610, A. his Wife being —_ _— =_ not fy ewes a 
aſt nts 5 Jan. 1611. which was forty weeks and nine days, and then deliver- 
CESS dr a Daughter, named Elizabeth, adjudged the Iflue legitimate, 
wulia ſcitu non in- and no Baſtard. Mich. 17 Fac. B. R. Alſop, verſe Bowhet. Croke, part. 
digra de partu ſep- 2, fo} 541. Though the uſual time for a Woman to go with Child, be 
_— _ nine Moneths and ten days, viz. Menſes Solares, that is thirty days to 
Ariſtoreli n * aliis, the Moneth, and not Menſes Lunares ; yet by reaſon of want of 
zum Medicis , thm ſtrength in the Woman or Child, or by reaſon of ill uſage, ſhe may 
Ph.ofophis  de- he a longer time, viz- to the end of ten Moneths, or more : And fo 
any —_— both Antient and Modern Authors, and Experience, prove. And asa 
x5 Legiſiis, przcla- perfect Birth may be at ſeven Moneths according to the firength of the 
riſime & copiofiſſi- Mother, or of the Child it ſelf, which is as long before the time of the 
we de naſcend! p1þjick Birth 3 ſo by the fame reaſon it may be deferred by accident, 
_—_—— it which is commonly occaſioned by infirmities of the Body, or Paſſions 
» Accurl. in d.$ ulr. of the Mind. The Record, Trin. 18 Edw. 1. was produced, but not 
Auth. dor. flir. & much regarded, becauſe it ſaith, That Child was born undecim dies 
Sa OT. ns BS poſt tempus conftitutum, but doth not lay poſt quadraginta ſeptimans, 
de liv. & poſth, , What (hall be ſaid to be the time, mulieribus pariendo conſtitutum. See 
Menoch. de Arb. Sir Thomas Ridlies View of the Civil Law, = 55. Where he relates 


yo queſt. lib. 2. of a Widow in Paris that was delivered of a Child the Fourteenth 
cal. 89, n.4's 


Moneth after her Husbands death 3 yet the Judges adjudged the Child 
to be legitimate. The like Judgment was given in the Confiſtory at 
Witenburgb, in caſe of a Woman who was brought to Bed in the E- 
leventh Moncth after her Husbands death, vid. Cornad, Manſeri partem 
ſecundam de Matrimoniis, cap.36. fol.150. Selden de Succeſionibus, fol. 

22, Crokes Anatomy, lib.6, fol.336. 
By the Laws of this Realm, it the the Husband be within the four 
Seas, that is, within the Juriſdiction of the King of England, Ke 
ues 


Ss DS oo © wank ans was was Tc ]} ac .o. . 


ON RVYSD DR ooomapn www om oo 


mw OA 


— 


PartIV. © Of the Forms of Teflaments, 259 


Wife hath Iſſue, no proof is to be admitted to prove the Child 2 Ba- 
ſtard (for in that Caſe, Filiatio non poteſt probari) unleſs the Husband 
hath an apparent impoſſibility of Procreation 3 as if the Hushand be 
but eight years old, or under the age of Procreation. Such Iſſue is 
Baſtard, albeit he be born within Marriage. Bradt. 11b.4. fol.278,279, 
7 Hen. 4.9. 43 Edw.3.19. 41 Edw.3.7. 44 Edw.3.10. 29 Af. 
54. $8 Aſ.14. 1 Hen.6. 7. 19 Hen.6.17. 39 Edw. 3. 12, 
Secondly, If the Husband were not able to beget a Child, at ſuch 
time as his Wife did conceive, he is not to be Taal the Father of > ©. Sk. 
that Child * 3 in the conſtruction of che deceaſcds right y. For ſeeing his qui ſane fol | he 
Law is but an art of right and good*, by imitation of nature ®, it were al. jur. & BD. iti- 
againſt all right and reaſon that he ſhould be judged the Father of that 4<m- Gabr. 1ib. 1. 
Child, by fittion of Law, which he could not beget by pollibility of 071: conclut-rir. de 
natured. Whether he were diſabled by grievous ficknels ©, (cſpecial- y,:g, - rd 
ly ſuch whereby thoſe parts of the generation are affeted®) or it were Gail. lib. 2. oblerv, 
by reaſon of old age ©. For howſoever it may ſeem a paradox to 370-1 5-, 
ſome, yet it is commonly received for a true concluſion amongſt the },2*m"1s quoad 2- 
Learned, that as a Woman in proceſs of time becometh barren, namc- ter Gt ooh 
ly, after fifty years : So a Man allo is at the length deprived of the a- re vide D. Coke,1b. 
bility of begetting a Child f, that is to ſay, at tourſcore years, if not 5+, If Buries Cate, 
before #3 neither is that contrary, where I ſaid before, That by the pf va, ——— 
Laws of this Realm, if a Man take to Wife a fingle Woman great 2 $5 minorem loftir. 
with Child by another Man, then he which married her, ſhall be the de adop. Parif. con- 
Father of the Child , albeit the were delivered the next day after the gp Fig 
Marriage ſolemnized : For there it is poſſible for the Husband to have ,,,. n— _ 
begotten the Child 3 here impoſſible ®. Now the Law doth oftea 2. Bor. in L. & is 
preſuppoſe or allow that for true, which is falſe, becauſe it may be qui f. de uſu cap. 
truei; but the Law' doth never preſuppoſe or teign that thing to be, E. de hi 
which is impoſſible ſo to be, for that were unreaſonable, and againit i a Gl my 
nature which diredcth art. alien. jur. Maſcard. 
Again *, in that caſe he is worthily the Father of anothers Baſtard, de probar. concluf. 
becauſe he when he is free, yet willingly taketh her with all faults, = me Be han 
whom he knoweth to be anothers Whore : But here an honeſt Man is yer tyas de nes 
greatly beguiled by her to whom he is already tied, and therefore leſs extr. Erafon. de 
worthy to be further afflicted !, But is it not manifeſt, that many have leg. & conlue.ud. 


ſucceeded in the Inheritance, as lawful and natural Children ot thoſe ay 4s rags - 


perſons, who neither were principal, neither acceflary, nor any way fin, 
privy to the begetting either of a leg oran arm, no nut fo much as 4 Menech, de Arks 
ud. quZif, cal. 89, 
n.s3. Pariſ.d. confil. 29. n. 80. e Maſcard. de probat. concluf. 788, n. 42, Fea Pa! zot. d Noth. 
& Spur. c.24. N. 3+ & ante eos ſcripſerunt Bald. & Cyn. in d. L. filium, f De hac re, urdere quali+ 
ber preclare Tiraquel. de leg. connub. Lege 5. ſub finem verb. Nec erir intempeſtivum. g Socin, 
confil. 65. vol. 3. Pariſ. confil. 29. vol. 2. Menoch. d. caf. 89. n.57. Attamen in hoc regno Angliz 
vulgd creditur, ſencs etiam plus quam oRogenarios, hac poreſtace non eſle penitus orbaros, corumyue 
liberi communiter repurantur legitimi, & proinde ſuccedunt 11s ac reliqui, hoc 1mpedimento non c- 
ſtante. b D. L. Hiium, quoetiam tendit quod BraQtonus Juriſconſultus Anglus, non minds peritus, 
quam antiquus ſcriprum reliquir. Legirimus (inquit) & hares judicabitur, naſcitur ab uxore, dum ramen 
preſumi poſfir, quod maritus ——— genuiſſe, 7 Bar, Ang), &alli in L. & is qui proemprore, 
ﬀ. de uſu. cap, Menoch. de prezſump. hb. 1. q. 8. 6 Bar. in &. L. f115s qui, 0.22. Alciat. de pron p, 
in privy. { AﬀiRio afflifto noneſt infligenda. Bar. in L.2. ff, de nop. op. nun. B2ld. in L. precitu., 
C, de 1mpub. & al. ſub. 
IT of 


ea... Lena... "= OR rmmne epypoamrc” monte > 


_ of the little finger of that Iſſue ? Indeed no marvel, when there is not 
» Nam. cum par m- due proof of impoſſibility ®, the dete&t is not in Law, but in proof n, 
ver 1m urroque caſu-p{ 4 proof is ſaid to be the Chariot, wherein the Judge doth ride to- 


: 4:10, Cur non idem x oth K a 
jus ? Cur quaſo ma- Wards his Sentence® or howſoever, ſuch Iſſue is admitted to the Suc- 


4i3 fovendum eſt cciſion by interpretation of the Laws of this Realm P: Yet when the 
4 Henri, ne havearur Teſtator ſpcaketh of Iſſue, it is not likely that he did mean of ſuch 


ah Accent _=_ Iſſue, which is not as well natural as lawful14; which meaning of 
quam qui morbo, the Teltator, as in other Caſes, fo in this alſo ought to be ob- 
vel ſenio confeaus ſerved *. 

generare nequear? Pjvyers other Limitations * there be of this former Rule ſhewingz 


cQuod f1 dixeris dit- 4, * the Child is not to be aſcribed to the Husband, but- to the Adul- 


ticilins probari 1m- 
ny ae ab- tererz namely, when the Wife doth make an- elopement from her 


teptiam : Atramen Husband *, and doth altogether cot abit with the Adulterer, and c- 
provata hac 1MP0- ſoecjally it then alſo the Child be born blind, -or lame, or be like unto 


——_—_ _ ie the Adulterer 3 for then it doth ſcem,that the Adultercr ſhall be judged 


ac inde ratio, =, to be the Childs Father, unleſs it be proved that the Husband had tree 
1 L. duo ſunt Tit, and often acceſs unto the Mother 3 but becauſe, I doubt of the truth 
#. de reſta, tutel- OF theſe Limitations, I dare not deliver them for currant. Neverthe- 


hn tin'4 Ks in Teltaments, the Will and meaning of the Teftaor is to be re 


Lire1 1s 1.43 garded, and ſo the Husband' is to be judged to have had Ifſuc, or not 
p.1mmo non admit- tg haye had Ifluc accordingly %. What it the Wife be married to an- 
xicar probata BE” other Husband very ſhortly after the death of her former Husband, 


-ndi 1 ia, ” . 
EN and after her ſecond Marriage be delivered of a Child, whoſe Iſſue 


Fiveamus, lb. 2. c. ſhall this bc, the former or the ſecond Husbands ? It the Wife were 
29+ 0.4. in fin. ubi preat, or apparantly with Child at the death of her former Husband, 


ON then there is no queſtion, but that the Iſſue is to be aſcribed to the 
tlio judicandum former Husband *. But if ſhe were not apparently with ChiMq, fo that 


fore cenſer, quam f by poſlibility of ndturc, it might be the Child, either of the former 
prxſum! poſhr, eum gr the ſecond Husband , for that perhaps ſhe is delivered within eight 


"ie © BY P® ornine Moneths aftcr the death of her former Husband 3 yet not be- 


4 Mantic. de con- fore the ſeventh Moncth next after her ſecond Marriage , then the 
:©9. ulr, vol. lib.rr. Queſtion is much more doubtful Y : Wherein how many heads, fo 
117, , n.*. Per L. many wits; how many men, ſo many minds3 and no Man which 
ult, $0 95 QI Ve. 4 oe ot ſomewhat to ſay, as well for the defence of his own opinion, 


RAtat's. n . 
- L. in condirioni- as for the confutation of the contrary. But I will not trouble you 


bus fi, decond. & with their tedious diſputations *, I will brietly-rcpcat their opinions 
#3 © \ \ 127. . . . - 
Acmon, L.cum Gv2- touching this Queſtion. 


ztio, C, de lega, $& y 
ditponat. in Auth de Some theretore do hold, that the former Husband ought to be ad- 


nup, Dec. copſ.399. Judged the Father *3 ſome that the ſecond Husband® 3 cthers that 
; Quas \ icocc elt a- 

pud Gavr, L t»com; 

-onclui. 14. Maſcard. de prohar, concluſ.728. t Brook tit. Baſtardy, n.q. Alciat, de praſump. reg. 
2. Prefursp-25. num-11e. Parif. confil.10. num. 34. Y0!.2. Maſcard. de probat. conclul. 788. n, 11. 
+ Mantic. ubi ſupra. Paul. de Caſtr, confil. 30. vol.1. x DD. in L. Gallus, ft. de lib. & poſthu. Terms 
-f Law, verb. Baſtarey. K tchin. in tic. deſcent. fol. 1c. y De qua Bar. Bald. Alex. Jaf. & al'i in 
i. Gailus, f. de lib. & poſthy. Alciar. de praſump. reg. 3. praſump. 37. in fin. + *S:quishoreum 
arercationes & pugnes V:idere cupiar, Iegar. Jal. in &. L, Gallus, & Jacob, de Ecluif, 11 quadam © (- 
l:aber in L.1. de bon. poſi. ſecundum Tabul. a * Multos in hac ſententia ſterile referr, 


Pur arione Guat 


Ceral, in annotat. ad Arrcftum qouodeam Tholcl, fol. 33 b Amo, Veccz. 1 L. 7. ff, ce ſtat. hom, 


® 1 _ F C-3i!l.16 
4 4 X : 
4 ite LNOHk in Os a- + \g ©, 14 »» 4 
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both ©; and othersagain, that neither d js to be deerned the Father of , x... ;n 1, avn 
the Iſſue. Some ſay that the Mother is to be credited ©, which of them de Yared. 1ftitus 
is the Father 3 and ſome ſay, that it is in the Child, to cle& and chuſe ', end. #. | 
whether of them he will for his Father : Others arc of this mind, 4 14+ de Eetult, in 
that he ſhall be deemed the Father, by whom the Child may reccive hens 
the greater benctits 3 and others, that he (hall be the Father, unto x3. n.15; > rpc 
whom the Child is more like in favor, complexion, and proportion of am #. de probar. = 
Body ®. Many do leave it to the diſcretion of the cirxcumſpedt Judge, / Alex, in d. L. -rt 
who is not tied to any one opinion alone, but according to the varicty — 'E: 
and probability of circumſtances ( together with the advice of Phy- cum <o conlentit 
ficians, Midwives, and eſpecially ſuch as be skilful in Aftrologyi) is B*rry Juſtihctaric 
to decide the controverſic *. Finally, by the Laws of this Realm, ar 3281 : Ge. 0 
4 . . | ) Brook tir. Eaſtar.ly, 
leaſt, in Caſes of Succelſion of Land, it feemcth, That the ſecond »n.:8. in fn, ; 
Husband ſhall be the Father of this Child *, becaule it being certain, 5 Dec. in c. per 
that the Child is- born during the marrying and cohabitation betwixt $945, de prevats ! 
ſecond Husband and the Mother, and uncertain whether he were bee as: _ _— 
gotten before, it were very hard and dangerous to adjudge him to be naar =—_ 
another Mans Child, rather than the ſecond Husbands, who by i Apoſiil. ad Aley. 
poſhbility. of nature, may be his Father m.,, and to whom it is to 19,4 1+ Gallus, ui 
be imputcd, that he adventurcd- fo ſoon upon another Mans avamores Pen 
Widow n_ X . > a nc. 
When the Iſſue is both natural and lawful, but (12 ) dieth before the & Ear. in d. L. Ga' 
Father: In this Caſe the Father is ſaid to dic without Iſſue ® 3 and 1» ©v)us op m0 & 
therefore, he that is made Exccutor, or to whom any thing, is bc- dara po a 
_— upon Condition, if the Teſtator dic without Iſſue, may in attento jure civil-, 
this Caſe be admitted to the Executorſhip, or obtain the Legacy # ; Ja. in d. 1. Gali, 
For albeit the Tefiator may be ſaid to have had Iſſuc, yet can it not be 6 7%. & HK bt 
denied, but that he died without Iſſue, becauſe at the time of his | Tra8.de Repu ' 
death he had no Iſſue q. Indeed, (13) if the Teſtator make thee his Ang!.1.3. c 6. Terus 
*Exccutor, or bequeath unto thee a hundred pound upon Condition, of Law, vero. Ez 
it hc ſhall have no Iſſue: Then if the Teſtator aftcr the making of Sees _—_ =" qb 
the Will had Ifſue, although the ſame were not cxtant, nor living at AvofiCed ects 
the time of the Teſtatozs death, it is ſufficient to exclude thee from &. L, Gallus, 
the Exccutorſhip and Legacy r, unlefs it do appear that the Tcltator * Sno, Voc. in L.”, 
did mcan of having Childrcn at the time of the death '. Which mcan- ——_ hn yo ag . 
ing is ſaid to appear ſomctimes by this word (then *) as when Tettator i packs. 1.2” hr 
faith, If I have no Tſe, thex 1 will that A. B. be my Executor ; for Trebel, Bir, in | 
this word ( thez ) is faid to fignitie extremity of time, fo that jt 127<6+ eccem t r, 


unleſs even then he had Iſſue when his Teſtament ſhould tak: 
Which it cannot do ſo long as the Teſtator liveth 7 wit, ve 

When (14) the Child is in the Mcthers Toms, at ſuc time as the FTEGSG 8 A 
Teſtator dieth, If we would is this Caſe know, whether that Nan is 700 oY HR ED 


\y 


redibas, Za. tn d. L. in fobſtitutrione Mantic. tad. tic. 4. Graff. Theſuur. com. op. 
9.35. r Jac. de Are, Alberic. de Rota. in d.L. ex facto, 5 pen. Mintic. de cones, | 
tit.S. N.g. { Mantic. ubi ſupra, Zal. 1a d. L.in fubftituricne, n. rs. 5 Li ffhs $ o 


& dcman. fﬀf. Zaſ. in d. L. in ſubſtitucione, n. 35. fol. 30. 4 Þ+$ 112. , 2n 
4, lib.11. de cory:R. ult, yo!. tits 6. 0. 5, 
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to be judged to have died without Iſſue, we muſt confider, whether it 
be for the benefit of the Child, that the Father ſhould be accounted to 
: have died without Ifſue, or not : For howſoever the Rule be, that he 
yL. fi = 454 is not ſaid to dic without Iſſue, whoſe Wife is with Child at his deathy ; 
_— = =_ - k yet that Rule ought to take place when it tendeth to the benefit of 
quis autem, C. ad the Child *, not when it tendeth to the prejudice of the Child, or 
Trebel, | only benefit of another 2. Wherefore, if the Teſtator make thee his 
LL qui do fer cutor,- or give thee an hundred pound, if he die without Iſſue, 
a D. L, qui in utero, after which Will made, he dieth, leaving his Wife with Child. In 
Mantic. de conje&. this Caſe he is reputcd to die without Iſſue 3 and ſo thou art to be ad- 
ulr. vol. lib-11. tit-S» mieted to the Executorſhips and mayelt recover thy Legacy ®, unleſs 
þ Mantic. 4. tir. 6, it be more beneticial to the Child , that his Father ſhould have 
n. 9. poſth. Bald. in been -- van to have died without Iſſue 3 for then thou art ex- 
.d. L. qui in utero. cluded E, 
el. 2, | t 4 
© L. jubemus $ pen; Pen. (15) : = ys "if _ ao — - 
C. ad Trebel. & ib; Whether it were born.in due time, orno, if it were born indue time, 
-Paul. de Caſtr, ſo that by pollibility of nature it might have lived longer (as in the 
d L. ſeptimo menſe. Seyenth, Ninth, or Tenth Moneth.*) the Father is judged to have 
de ſtat.hom. om _ Iſſac, eſpecially (16) if the Child were once heard tocry ©: For then 
ba - ML ine. allo by the Laws of this Realm, that Man whoſe Wife was ſeiſed in 
{tar, $ ult. de ſuis & Fee-ſimple, or in Fee-tail general, or as Hcir in Fee-tail ſpecial, ſhall 
legir, ﬀt. ' be ſaid to have had Ifſue; and by reaſon thereof, after the deceaſe of 
8 —_ __— his Wife, ſhall hold the ſame Land during his life 3 and thall be called 
Oo. Maſcard, Tenant by the courtefie of England , for that it is thought that the ſame 
Tra, de provat. Law is not uſed in any other Countr:y, ſaving only in Exg/and *. But 
verb, Natus, concl. (1-7) if the Child which he had by his Wife were not heard to cry, it 
q _ ac ach gr is thought that he cannot be Tenant by the courteſie 8. Which opinion, 
5 nia. hzred. though ancient, hath been ſtrongly incountered of late, and ſhrewdly 
inſtituend. & Si- ſhaken by Men of deep judgment, and reverend authority ® ; and fo 
chard. ind. L. n.4- the ſame not being free-from contradiction, cannot be utterly void of 
/ br + onda doubt; and therefore, (as it becometh me) I do very willlngly reter 
7 Brad. de leg. & the determination thereof, to the learned and expzrt in the (tudy and 
conſuer. Ang]. lib.s. praQice of the Laws Temporal of this Land. Nevertheleſs, to other 
tit, de except. c-3%. purpoſes and Teltamentary effects, determinable in the Ecclcliaſtical 
> bi 69-6 Courts, I ſuppoſe he ſhall not be reputed to have died without Iſſue, 
159. poſt Firzh.ti-, although his Child did never cry, ſo that it did ſenſibly breathe or 
s, fol. 324+ Pains move k, for what it the Child were born dumb! Therefore I fay, 
Pars _ Part. 1. hy the Civil and Eccleſiaſtical Laws concerning Teſtamentary effedts, 
; Parum immary. the Father ſhall not be accounted to have died without Iſſue, if the 
rom naſci, quibus Child did but breathe, and though it did not, nor could not cry, but 


Nhgnis probetur. Vi- dicd in the hands of the Midwife ®; for crying is not an only proof of 


ping _ life ®, fince it may be proved by other means, asby motion, breathing, 
Pan + 0+ Prate nnd ſuch like %. Indeed (18) if the Child be born dead P, or bcing, 


6 L. quod dicitur ff. 
de lib. & poſthu, L.2,3. & C.de poſthu, Felin. 1n c. ſicut de homicid. extra. Maſcard, Trad. de probat. 
verb. Nartus, concluf. 1c88. fubtin. ! D. L. quod dicitur & d. L. 2.3. & DD. tbid. #» D. L.3.C. & 
poſthu. » L. quod certarum C. de poſthu, & ihi Sichard, n. 44 Maſcard. de probar. concluf. 1088. 
n.i0. o L. fi Magiſter, C. de Inftit, & fub. Maſcard, d. concluſ, 1098. ſub finem. Sichard- in d. Ly 
quod certatum, p L.qui mortui, ft. de verb. ſignif. : 

halt 


——— 
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halt born alive, yet dieth before it be wholly born q, he ſhall not be q Atcizr, in 6 Lig i 
reputed to have Ifſue *, Likewiſe in the other Caſe, that is to ſay, Mor:ui, Cu! adde 
when the Child is not brought forth in due time, (as perhaps before Tirzque!, in Rep. L, 
the Seventh Moneth, or in the Eighth Moneth* ) ſo that it is impol- hoy ne gent 
ſible for the ſame to live : The Parents for and concerning Teſtamen- luceverits-232, ubi 
tary cffe&ts, ſhall not be accounted thereby to have had Iſſue, howſy- etam diſpurar an 


ever the Child, for a while after the birth, did ſenſibly breathe and _ pos go gr = 
_ . capur Tg Fencgrany 
If (19) the Teſtator make thee his Exccutor, or do bequeath unto parc”; 
thee any Legacy conditionally, if he ſhall have no iflue, and afterwards 7 Þ L- 3+ in fin. d. 
his Wite do bring forth a Monſter, or miſ-ſhapen Creature, having per- 4 7 ern COD. 
adventure a head like unto a Dogs-head, or to the head of an Aſs, or { be Nato in 8,,men- 
of a Raven, or Duck, or of ſome other Beaſt or Bird : Such Mon- fe, Vide Joſeph.Lu- 
ſtrous Creature, though it thould live (as commonly none do) yet it is 49%15; conclul.37,8 
not accounted among(t the Teſtators Children": For the Law doth _— -_ _ _ 
not preſume that Creature to have the Soul of a Man, which hath a 1. da 
form and ſhape ſo ſtrange and different from the ſhape of a Man *. For t L.2. C. de poſihu, 
by the Law of this Realm, if the Wife be delivered of a Monlter, >*<0+ {cr confi). 
which kath not the ſhape of mankind 3 this is no Iſſue in Law. But 6g” c. 5. Jneneb 
WES ; '* Mantic: de conject. 
although the Iſſue hath ſome deformity in any part of his Body 3 yet if utr. vol. lib.rr. tir. 
he hath humane ſhape, this ſufficeth. ( Bradt, tit.5. f. 437,438. Brit, 6.n 10. Grafl. The- 
cap. 66. fol, 83. Fleta, lib.1. cap.5, Lib. 6, cap.54. Inftit. part. 1, (497 com. op. $ ii- 
I.29b having fix fi :eher hand y ; - dei. commiſſ, q. 33+ 
fol. 29 b.) as having fix fingers on cither hand y; or on the contrary, jn 65. 
wanting ſome of the ordinary Members, as having but one hand, or « L.non ſunt. f. de 
one foot *: Such Creature is not excluded, but is to be accounted for ftar. hom. Olden. in 
the Telſtators Child. What if there be Duplication of notable Mem- _ SY _ | 
bers, as to have four arms, or two heads, or diſorder in the principal poſthu. OT 7” 
Members, as the face ſtanding backwards, or in the breſt ? In this » Bald. in d. L.non 
Caſe I ſuppoſe much to be attributed to the diſcretion of the Judge 2, ſunt» Sichard, in d. 
And albeit the Writers ſeem rather to incline to this opinion, that ,73: 9:5: 
. p Y DD. mn d. L.3 Co 
they be Monſters, and ſo not to be accounted as Children Þ; notwith- qe poſthu. & in 9. 
ſanding, if any Legacy be left, not by the Parents to another, but L. non ſunt & in L. 
to the Farents by another upon Conditions it they ſhall have Iſſue ; oſtemtum, & in L, 
In this Caſe it ſeemeth that it doth not hinder the Parents, though > agg de ver. 
x X ) 1g. Item quoque 
the Father did beget, and the Mother bring forth a Monſter, when juris eft, f quis ha- 
it cannot be imputcd to their fault, wherefore the Iſſue was Mon- bear rres teſtes, Al- 
{irous c. car, ind, L, quzret, 
If (20) the Teſtator make the Child in the Mothers Womb his Exe- "*;" hy 
F $ > Bald. Þ A 18, 1 | 
cutor,. and 'the Mother bring forth two or three Children at that quod &icirur, f. de 
birth, whether are they all to be admitted Executors ? Likewiſe 1!b. & poſthy, _ 
(21) the Teſtator bequeathing to the Child in the Mothers Womb, it £ — _—_ - 
it be a Man Child a greater ſum, if a Woman Chi!d, then a leſſer 7 7, Fo. 


| 
- #4 ' 3 , 
Js. Vero. Cum —_— 


ſum: The Mother bringing forth a Son and a Daughter at one Bur» ter, : 


then 3 how much is to cither ? Theſe Queſtions are elſwhere ab- 5 L- oftentom #. 0: 
ſolved d pow (!;'r fo 2. 1 
» Le CU I « 


: D. L, quaret, de vert» ſignif, & Alciat, ac Revuff. ibidem. -d Infra exdent pic. 5 
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PartlV, 


Set. XVI, What order 15 to be taken concerning the 
Adminiſtration of the Goods of the deceaſed , 
whiles the Condition of the Executorſhip de. 
pendeth unaccomplithed, 


1. Of the Remedy which Creditors and Legataries have, during the ſuf. 
pence of the Condition of the Executorſhip. 

2. The firſt Remedy, is to commit the Adminiſtration to him that is 
conditionally aſſigned Executor, 

3. The Effet of this Adminiſtration. 

4. What if the Execntor will not meddle with the Adminiſtration or 
Poſſeſſion of the Goods in the mean time, 


Or as much (1) as the Nature of every honeſt and poſſible Conditi- 
tC as on is ſuch, as it doth ſuſpend the Execution and EffeQ of the 
2 demon 1. Diſpoſition *3 ſo that, in the mean time, the party deceaſed, cannot be 
aus ſub conditione. judged to have dicd either Teſlate or Inteſtatez and conſequently he 
$1 quis omiſſa cauſa that is made Executor, is neither to be received nor repelled, -in the 
ſony fs a - mean time, to or from the Executorſhip®. It (hall not be amiſs to ſhew 
CM Thom 2 What order is to be taken, for, and concerning the Poſſeſſion and Ad- 
?p. $ legarum,q.sz. miniſtration of the Goods of the deceaſed, and what Remedy the 
& {upracadem part. Creditors and Legatarics have, for the obtaining of their Debts and 
$3 _ Legacies, which are due preſently after the death of the Teſiator, 
z L. quamdiv. ﬀ. de : no , _- 

acquir. hrred. Min- Whiles the Condition of the Executorſhip dependeth © ; For it ſeem- 
tin. in $ hzxres. In- cth, not only inconvenient but unjuſt alſo, that they, eſpecially the 
ſtir, de I1zred. In- Creditors 4 (hould be remedileſs all that while, during the ſuſpence or 
N_ wwem jure Expectation of the performance of the Condition, until that be per- 
ps mg nc formed by the Exccutor, which perhaps would not, nor could not bc 
legata peti penden- cffected in {even years. 

te condirione inſti- The firlt (2) Remedy therefore is this, conſidering that he which 
4G maketh an Executor conditionally, cannot be judged to have dicd In- 
collocara fir, non (eſtate, the Condition depending, or fo tong, as the Teſtament may 
obſervatur in Angli- take effe& ©, and ſo the Adminiltration of thc Goods cannot be com- 
| : Ee mitted according to the Statutes of this Realm, which provide only in 
na that Caſe, where a Man dieth Jnteftate, or where the Executor doth 
4 Creditores enim Icfuſe to prove the Teſtament f. It is provided by the Civil and Ec- 
de dainno virando: clefjaltical Laws, that it ſha!l be lawful for the Ordinary tocommit 
es aurem de tho Adminiſtration and Poſſuſion of the Goods of the deceaſed, to 
hee ©" him that is made Exccutor, only for and during ſo long time as the 
rare dignoſcuntur, RIM that is ma X , only g g time as t 
L. ſcirvs, $s & & Condition dependcth , and is not extant, or elſe deficient, By 
P!Ziatum, C.de jure (3) vertue of which Adminiſtration or Decree of Poſlciſion, the (aid 


_— Later Exccutor may..enter to the ſaid Goods, and may Adminitier and $:1 
f. de acquir. hzred. / $ ar. H. 8. at21, c 5. & fiat, E4.3. an. 31. C11. 8g L. fi quis inftituatur, 
S 1, 2+ fi. de | &;cdeinſtitrucnd. 

the 
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Either clſe the Ordinary may take a Letter Ad colligendum bona de. 
funtii, to ſome other perſon then the Executor. But here the Ordi- 
nary had need to take good heed : For this is a dangerous courſe to 
himſclt, becauſe that perſon which hath a Letter ad colligendum, not 
being Adminiſtrator, the Actions which otherwiſe might be brought 
againltthe Adminiſtrator, do now lie againſt the Ordinary, as well as 
it he took the Goods into his own hands, or by the hands of any of 
4 Terms of Law, his Servants by his appointment or commandment *®. But what if he 
verb. Adminiſtrator which hath Letters ad colligendum, hath alſo authority from the Ordi- 
pea nary to fell ſuch Goods of the deceaſed, as otherwiſe would periſh, 
pros nu der. Caſes, © que ſervando ſervari non poſſunt 3 and thereupon, doth (ell ſuch as 
tir. Executor, fol. could not be preſerved : Whether is he ſubje& to be ſued by the 
376, 0.11 Creditors of the deceaſed, as Exccutor of his own wrong, yea, or 
nay? In this Caſe, I take the Law to be that he cannot plead that he 
i did never adminiſter as Execcutor, or what he did, was by vertue of 
RO ne the Letter Ad colligendum & ad vendendum bona peritura, &c, Forit 
der Caſes, 1it. Exe- i5 holden, that albeit the Ordinary may grant authority ad colligendum, 
cutors, ſol. 176+ Þ- as before 3 yet he cannot grant authority Ad vendendum bona defuntii, 
ids © _ etiam peritura®,. And fothe authority not being good in Law, he may 
13 Ecira poſt matu- be ſued as Exccutor of his own wrong, howſocyer thoſe Goods b 
ram deliberationem =: - 6 y 
ſuir Judicarum, Teſt. him ſold, would otherwiſe haye periihed ©, 


D, Dyer ubi ſupra» 


Set, X VII, Of the making of an Executor, to, or 
from a certain time, 


1. An Executor may be ordained, either for a time, or from a time, 

2. The Ordinary may commit Adminiſtration until there be an Exe- 
cutor, or after the Executorſhip is ended. 

3. Whether a Man may die partly Tejtate, and partly Inteſtate, 

4. Whether be ir ſaid to die partly Teſtate, and partly Inteſtate, which 
appointeth an Fxecutor, to, or from an uncertain time. 

5. A Legacy may be given to, or from a certain time, or to, or from au 
uncertain time. 

6. That Legacy is not tranſmiſſible, which is given from an uncertain 

t1Me, 

What if the uncertainty be not about the Queſtion whether, but 

about the Queſtion when ? 

8. What if the wncertainty be not joyned to Subſtance of the Legacy, 
but to the Execution. 

9. The Legacy is not tranſmiſſible, when the Queſtion is only when, 


__ 


not whether. 
19. The Teſtator may make that tranſmiſible, which otherwiſe is not 
tranſmiſſible. 


It. Whether that Legacy be tranſmiſible, which is given after a cer- 
tain a2, 


12. Dif- 
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12. Difference whether the Legacy be joyned to the Subſtance, or to the 
Execution of the Diſpoſition. 

13. Certain Caſes wherein a Legacy is tranſmiſſible, albeit the age he 
joyned to the Subſtance of the Legacy. 


Lbeit (1) by the Civil Law, Heres the Heir cannot be inſtituted, 
cannot be inſtituted, either frpm a certain time, or until a cer- 

tain time *, leſt the deceaſed might ſeem to die, partly Teltate, and os heredicas f, de 
partly Inteſtate® 3 yet where an Executor is ordained , howſoever the ——_ <.pened. 
Executor be quaſi Heres; at leaſt by the Laws of this Realm, he may tir, "06s 
be appoint:d either from a certain time, or until a certain time, For 5 L. Ju: nſtrum de 
example, the Teſtator maketh thee his Exccutor after the expiration -. ju", ff, cujus on 
of tive years next after his death, or he doth make thee his Exccutor, mg 006 ty # 
for, and during tive years next after his death: This Afſignation is unum Inſtir de hz- 
lawful by the Laws of this Realm®. And the (2) Ordinary may com- ed. inftituend. 
mit the Adminiſtration of the Goods of the deceafed to the next of 5>0P'2 '- _ S 3» 
kin in the mean time, during which time, the Act of the Admini- _ ha ——_ 
ſtrator is Cood, and cannot be avoided by the Executor afterwards *; aft. Angliz Do. & 
for in the mean time he dicth Inteſtate. And likewiſe, he may com- Stud. liv.z, cap.1r, 


mit the Adminiſtration of the Goods of the deceaſed unadminiſtred by H—- aq 


thee, after the expiration of the time of thy Ezccutorſhip, where 4 Brook. Abrieg. 
thou art appointed Executor but for a time. For atteg the term be tir exec. n.xr55. tn. 
Expired, he is ſaid to be Inteſtate 8, admin. n.4 5. Plowd. 
Where (3)it is ſaid, that a Man cannot die partly Teftate, and part- Bn — Greisre 
ly Inteſtate, that is true where the ſiritne(s of the Civil Law is ob- + Brook. ubi fupro. 
ſerved ® ; But where the Teſtator is not ti2d to ſuch (iri& obſervance, f Plowd. ia ciſu in- 
whether it be by Reaſon of Legal Priviledge, as in Military Teſta- ae dn br, & Fox. 
ments i, and in Tefiawents 44 pias canſys *, or whether it be by [Sane boron a 
cuſtom of the place , where the Teſtator abideth |, as in England, gg, © 
where we injoy all immunity, nor be tied to any other obſervance in » Dec. C:gno!, 8 
making of Teſtaments; than that which is Juris gentium ® z in theſe {*<1% Franc, in d. 
Caſes and Places, a Man may dic partly Teſtate, and partly Inte- L. jus noſt;um de 
, , rep. jur. f, 
ſtate ®, i L. miles, f de mit. 
If the (4) Teſtator do ordain, or make an Execcutor, from or un- t<!ton. Cagnol, &. 
til an uncertain time, as from or until the death or marriage of his __ Ce L. Jus 
Son : This Affignation is good and ſufficient, even by the Civil Law 3 þ gar. in L.1. C. de 
neither is the Teltator in this Caſe ſaid to die partly Teltate, and partly ſacrofan. Ecclefiaft. 
Inteſtate  : For an uncertain time is compared to a Condition 4, which Fiero FRO in d. 
if it come to paſs, and be extant, the Teltator is reputed to have died -Agy noftrum in 
wholly Tefiate* : For a Condition puritied had reterence backward, / Hjero, Franc. in 
and is underltood as if it had been accompliſhed immediately upon the d. L. jus noftrom. - 
m Supra le part. $ 


IC. 1 Dfin JC 
Repub. Angl. li>3. cap. 7. u Brook. & Plowd. vbi ſupra :&de Socin, Tra, reg, Eft. rep. 
ubi tradidic 20 caſus, in quibus pcreſt outs decedere pro partegtettarue, pro parte matt ms, 
o L. in tempus ff. de hzred. infſtir. L. exrranevm cod. tir. C. gol, in $ hxces, Trut's, de DATE? Lofts 
tend. Grafl. Theſaur. com. op. 5. laſtic. q.24. nz p Here. Franc. ind, L. jus roftrum. 4 L 6 
incerrus ff. de cond. & dertion. Jaſ. in L. 1 cui legerur ce leg.i. 0.5, Cujac Coe var, | 5.12, Cl, | 


k&:es Guandocun ;us de acquir. ixreds Hero. Franc. in de L. Jus aotirum de reg. jur, ft, 
M m 2 Gali 
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L. quod dicitor, death of the Tefiator {;. neither can the Teftator be ſaid todie In- 
ce wil, reſtom, L, teltate, in the mean time before the event, or whiles the Condition 


hzres, quandocun- dependeth in expectation *. Yet in a Legacy, the Condition purified 


que de 2cquir. NZ- hath not relation backward, to the death of the Teltator, as though 


.ﬀ. Minfing. in . . , 
_— Ts = it had been then accompliſhed but only to the time of the exiſtence 


hzred. inſticvend. Or performance of the Condition ®. And therefore the Fruits and Pro- 
Tiraquel.aeretradt. fits which ariſe out of the Legacy in the mean time, are not due to the 
S ©. gloſſ. 2.27, Legatary * 3 eſpecially when. as the Condition is arvitrary, or ſuch as is 
F4 Minſing. in d. Ye . , (, 

hres, 7.4. 14 In the power of the Legatary toÞerform the ſame at his pleaſures 
» Bar, Jaſ. & alli in But if the Condition be infringed, or become deficient, then is the 
L. f fil'us __ de Teltator to be adjudged, to have died always inteſtate, and not from 
verb. oblig. fi. 3 the time of the breach,or defect of the Condition? 3 which is the cauſe 


] ﬀ. . Fx 1 nt j 
= th ibid. Wherefore in Conditional Alhgnations, the Adminiſtration cannot be 


Dec. & Hiero.Franc. committed to the next of kin: As in caſe of one dying Inteltate, 
x Vide Bald. in L. Jong as. the Condition is in. ſuſpence 3 as hath been before de- 


fin. g {ed quiae Co Clarcd, 


. de Lege. . 
pave in LG qui And here (5) note, That as-an Exccutor may be appointed from a 


pro tempore ff. de certain time, or until a certain time : Soa Legacy may be bequeathed 
= _ FUND —_— cither from a certain time, or until a certain time a And albeit, 
L. jus noſirum de where (6) a Legacy is given from, or after a certain time, the Legatary 
rep. jur. f, dying in the mean while, before the time be come, the Exccutors or 
a Graſl, Theſaur. Adminiſtrators of that Legatary, may demand and recover the Legacy, 
com. CP. $ \cgatum after the days paſt, as might the Legatary himſelf if he had lived Þ 
. unleſs the meaning of the Teſtator be contrary ©, or unleſs it be ſuch a 


» $3. 
b L. 5+ f. quando : : ; 
6ics ah _ Graff, thing as cannot be tranſmitted to the Executor, as perſonal ſervice 4, 


d. 9. 43- Vaſq, de Yet (7;) it the Legacy.be given afteran uncertain time (tor ſo alſo it 's 
ſucceſl. progreſl. liv. 1awful for the Teſtator to do .) the Legatary dying in the mean while, 


3.9 T pe IO the Executors or Adminiltrators of the Legatary deceaſed, cannot 
bus de cond. & de- demand the ſame, but are utterly excluded f, and that (8) not only. 


mon. ff. Manric. de when it is uncertain whether it ſhall happen 5, but alſo when it is un- 
conjedt. ult. vol. 2. certain when it ſhall happen *.. For example, the Teſtator giveth thee 


LL f pottin prin, an hundred pound when his Daughter ſhall be married. This is un- 
#. Quando dies lee. certain. whether * it ſhall happen at all, or no.z or the Teſiator giveth 


ced. & ibi Bar., thee an hundred pound when his ſon ſhall die. This is uncertain when 
e Grall. d. 4:43: kit ſhall happen, not whether it ſhall happen 3 for it is certain we muſt 


7 Tis ns, all die. In both which caſes, it thou die before the day.be come, that, 


do dies, leg. ced. is to ſay, before the Marriage of the Teſtators Daughter, or death of 
Grall. d. 9.43. his Son, the Legacy is utterly extinguiſhed, or as it it had been Con« 


g L. cum Teſtaror, 1;.- ] ar 0 . , 
& as mamimi{. ditional «. Neither, (91 is it material whether the uncertainty be: 


reſt. joyncd to the ſubſtance of the Depolition, . or to the Execution thereof ; 
þ L. fi Tirio,f.quan- For in. both. caſes the Legacy ,or Depoſition is reputed Conditional ® ;, 
do dies leg. ced, Lo E 


fi cui $1. de lep- : | 
Graff. 0. 9-43. 3 Alex, conſi!. $5. vol. 2, & Cujzc, obferva. 1.18. c. Vaſq. de ſucceſ. progrefl. lib, 


2. $ 27. 1.3. & S 25. n. 3- in fin. . ! L.fi Titioquando dies, leg. ced. |. quibus diebus, $ z. de cond. 
& demon. ff. Bar. in L. fi cui legetur $ 1..deleg.!. Vaſquius ub ſupra... m Alex; in L. ſens ad Trebel. 
ﬀ. Ja. poſt Bald. & Paul.de Caſt, in d. L. ficui, $ 1. de leg. |. Graff, Theſaur. com. .op. $legarum q. 
43. Vaſqui. de ſucceſl. progrefl, lib.z. $ 29; 0-4. quz Ofinio ſcilicer quod legatum hujuſmogi nor fic / 
in diem, ſed conditiouale, ubi dies eſt incertus, quan1o (veluti poſt mortem alcer'us) ur communior, 
i:s & eft verior, ex relatione Grafl. $legarum q.43.. n. 8» cui ſubſcribt; Manr, de conjet. ulty vob. 1. _ 

. ang. 
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and (o it is not material, whether the Teſtator ſay, I give to A. B. an 
hundred pound when my Daughter ſhall marry, or when my Son th:ll 
die. In which caſe the uncertainty is ſaid to be joyned to the very 
ſubſtance of the Depolitionz or whether the Teliator ſay, I give to 
A. B. an hundred pound, and I will that the ſame (hall be paid when 
my Daughter is marricd, or my Son dieth ®. In which Caſe, it is ſaid» Þ Þ. n 1 


to be*joyned to the Execution of the Depolition 9. For as well in 51. ds leg. , #, 

the one caſe as in the other, it the Legatary die before the Marri- © ++ Br. Vat, Ge 
age of the Teſtators Daughter, or death ot the Teitators Son, his Caitr. Lancet, ec 
E xecutors or Adminiſtrators cannot demand the Legacy ?, » Vaſc  Srthvactt 


But in. very truth it we look a little nearer unto the cauſe) the time progreil. lis, 2. 
of anothers death is not only uncertain, in reſpe& of the queltion *5- *:4 Maniic. de 
when, but alſo in ſome reſpe&t of the queltion whether q 3, for who is CORJOW- wits Tile & 
certain, whether that the other ſhall die betore the Legatary? Aud o&. devar_s f. 
this I ſuppoſe to be the principal cauſe, wheretore the Legacy. which de cond. & demons 
is given, or is to be performed after the death of another, is reputed Bald ind. L. 
tobe Conditional ; Namely, becauſe it is uncertain whether that time | 
ſhall happen during the lite of the Legatary ®. For (10 ) if the LOS o 49, 
queſtion be only when the time ſhall happen, and not whether it may fervar; cap, 1. Mins 
happen during the life of the Legatary, then the Legacy in reſpec of tic. de conje&t. u!c, 
Tranſmiſſion, is ſaid to be pure, and not Conditional & As for ex- Y%1/!+ tit-2c. nay. 
ample, the Tecſtator giveth thee an hundred pound, to be paid the day wo Jon = 
before thy death 3 here the uncertainty is only when the time (hall Paul. dc Caftr, = 
happen, not whether it (hall happen during thy life: Wheretore in this 
caſe, after thy death, thy Exccutors or Adminiſtrators may recover 
the Legacy *, and that without diſtintion, whether the uncertainty :D. I. kzres meu; 
be-joyned to the ſubſtance of the Legacy 3 as, I give thee an hundred L- 4+ ff. quando &:os 
pound the day before thy death or, whether it be joyned to the Exe- + <4 
cution of the Legacy 3 as, I give thee an hundred pound to be paid the 
day before thy death *, % D. L. hares. Fe 

Wherefore, where.it is ſaid that when a Legacy is given after an et 1 tus leg 3 
uncertain time, if the Legatary die. in the mean while, his Exccutors por —_ ri 
or Adminittrators are excluded from demanding the ſame Legacy, al- jungi and ved be 
beit the uncertainty be about this queſtion when 3 that Conclution hath gati & non (ubſtan- 
divers Limitations. The firſt Limitation or reſtraint is, in caſe alſo #, * {men cum 
it be uncertain, whether the ſame ſhall happen, during * the lite time —__ ag = 
of the Legatary 3 otherwiſe, if it muſt needs happen, during the life troque caſu milirer, 
of the Legatary, then. the Executors or Adminiſtrators of the Legatary nempe quiz d.2 
are not excluded, although it be uncertain when it ſhall happen y. 79" t* edgy thouj 

"RE Rp IP , , 4 dere v vente Ieg2- 
Another Limitation is, when (11) it is the meaning of the Teliator,that , rig, vis !egts rn 


the Exccutors or Adminiſtrators of the Legatary (hall have the Legacy, eſt per uncum £5» 
notwithſtanding the dcath of the Legatary, in the mean time; for then <wpium ar guſtar » 
the uncertainty of the time doth not make the Depotition © onditional, T7, 1 1 
becauſe the Teſtator may if he will , make that tranſmiſſible, wizich jo, none co cons 
otherwiſe is untranimitlible x. . . cQ; vi; 10ls 1:91 


k 


Jace 119, 18. obſervar. c. 1. Jaf. 1a L.fi cui $ hoc autem de leg. 1. num.7, 1 Dil. be cs; 
cond. & demon. x3 L. in conditionibus ff. de cond. & demon, Mintic, de Conjett, ut, vl 
tit.. 20+ num. $. Yaſqui. de ſucceſl. progreil. lib. 3. ap. 23+ num. 15, 15. 

\V hat 
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a De hac q. uberri- 
me ſcripfir Vaſquil. 
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d. 8, hoc autcil 


What (12) if the Teltator doth bequeath ſome Legacy, when the 
Legatary or ſom? other perſon hath accompliſhed @ certain age , 
whether (if the Legatary, or that other perſon die before that age ) 
may the Executors , or Adminiſirators of the Legatary obtain the 
Legacy a ? This Queſtion I ſuppoſe is thus to be anſwered. 

If (13) thetime be joyned to the ſubſtance of the Legacy, then 
the Executors or Adminiſtrators of the Legatary deceaſed before the 
accompliſhment of that age, are without hope of obtaining the Le- 
gacy®, For example, the Teſtator, doth give thee an hundred pound, 
when thou ſhalt be of the age of One and twenty years 3 thou dielt 
before that time z thy Executors or Adminiſtrators cannot obtain the 
hundred pound ©, except in certain caſes, whereof the tirſt (14) caſe 
is> when relation is made to the age of the Executor, who is charged 
with the payment of the Legacy, and not to the age of the Legatary, 
or of any third perſon %. For example, the Teltator doth will or 
charge his Executor to pay unto thee an hundred pound, when he 
ſhall be of the age of One and twenty years, before which time the 
Executor dieth- In this caſe (by the opinion of divers ©) thou mayelt 
recover thy Legacy againſt the Executor of that Executor, dying at 
ſuch time as the former Executor, if he had lived, ſhould have ac- 
complithed the age preſcribed in the Teſtament: Therecaſon is, be. 
cauſe the Teſtator is preſumed to bear greater love to his own Exec- 
cutor, on whom he hath beſtowed the recfidue of his Goods, than to 
the Executors Executor , whom peradventure he did not know f, 
Wherefore ſeeing the Teſiator charged his own Executor whom he 
more loved. the rather then is he preſumed to charge his Executors 
E xecutor whom he leſs loved ® Howbeit, if the Teltator charge his 
Exccutor with the payment of the Legacy by this word #f, as if the 
Teſtator command his Executor to pay unto thee an hundred pound, 
if he ſhall accompliſh the age of One and twenty years . Here the 
Legacy is Conditional, and therefore if the Executor dic in the mean 
while, the Legacy dieth together with the Executor®. And fo it is 
if the Executor be charged with payment of the Legacy after he be 
of ſuch age i: Nay more (contrary to that which is ſaid before) al- 
though the Teſtator do charge his Executor with the payment of the 
Legacy by this word when, as in the firſt example, even there alſo by 
the reccived opinion of the more part, the Legacy is concluded to be 
Conditional * : And therefore, it the Executor die before that age, 
the Legacy cannot be recovered againſt the Executor of the Executor 
deceaſed 1, no more than where it is given after his Executor have ac- 
compliſhed ſuch an age : For albeit this word (after) doth import a 
more fall perteRion of time than doth this word when ®,yet they differ 
not in making the Depoſition Conditional : For that is done as well 
by the word whey, as by the word after ®. What if the Executor being 
charged with the payment of the Legacy, when, or after he have ac- 


intercidit ff, de cond. & demon. ff. L. unic. $. fin. autem, C, de cad. to', m Jaf, 


Alex, & alli ind. $. hoc autem. un Ita contra Bar, ſeatium Salis. Imol, Alex. & Jaf. ac Moder. in 


compliſhed 
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complithed a ccrtain age,the I egatary himſclt do dic, the Executor (41! 
livirg, whethcr may the Exccutors or Adminiltiators ot the Legatary 
decca(cd rccover the thing bequeathed of the Excertor then !ivirg afcce 
he have accompliſhed the age limitcd in the Teltament ? It feemerh 
that he may o, becauſe the Conlition is here extant; notwithtiand- 
ing, becauſe it is concluded that the Legacy inthis caſe is Conditiona] 
therefore howſocver the Condition do atterwards come to pals, ycr 
was the Legacy extinguiſhed by the death of the Legatary, the Con- 
dition then depending ?, and ſo cannot be recovered by his F x<cutors 
or Adminiſtrators, unleſs it be proved (tor it is not prcfurucd 4 thar 
the Teſtator did mean the contrary *.) 

The ſ:cond caſe is in favor of liberty or freedom from bo:dare f, 
For example, the Teftator doth manumit his villain, when his Son 
ſhall attain the age oi One and twenty ycars. In which caſe albcic his 
Son do not attain to that age, yet ſhall the vaillain be frce, at 
ſuch time as he ſhall have attained unto that if he had 
lived *, 

The third caſe is, when any Legacy is left to ſomi® godly uſe; for 
then alſo the Legacy may be recovered, notwithltanding the death of 
that perſon, to whole age the Teltator made relation *. 

The fourth caſe is, when the time tendeth to the diſſolution of the 
Legacy. For example, the Teltator doth give thee Teu pound yearly, 
until his Son do attain to the age of Oae and twenty years, In which 
caſe, it his Son die in the mican time, thou mailt obtain the Legacy 
oft Ten pound yearly, until ſuch time as the Teltators Son ſhould have 
attained to that age, it he had lived *: So likewiſe, if a man bequeath 
Twenty pound to A. B. to be paid in four ycars after the Teltators 
death, whodiceth, and after him the Legatary dicth alſo, before the 
four years be expired; yct in this caſe the Executors or Adminitirators 
of the Legatary, may recover the money bequeathed, or ſo much there- 
of as is behind or unpaid ?, 

The fifth caſe is, when it is the will and meaning of the Teſator, 
that the Legacy (ſhould be tranſmitted *. 

- But if the time of the age be not joyned to the ſubtzxce of the 
Legacy, but to the execution or performance of the ſame; then the 
Legatary dying, in the mean time, his Execcutors or Adminiltrators 
may recover the ſame when the time is expired, wherein the Lega- 
tary, if he had lived, ſhould have accomplithed that age a, For exam- 
ple, the Teſtator doth bequeath to A. B. a hundred pound, which he 
willeth ſhall be paid, when he ſhall accompliſh the age of One and 
twenty years. Aﬀteer the death of the Teliator, the Lepatary alſo 
dicth, beforc he have accompliſhed the age of One and twenty years. 
In this caſe the Executors or Adminiltrators of the deceaſed Legatary 
may recover the ſamc, when the time is accompli!! 
ſaid A. B. if he had been then living» might have rccovercd the 
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—— = wn 
þ L. cn hisverbis C. ſame Þ, What if the Teſtator bequeath to a young Maid an hundred 
ke 10 oy A pound, for, and toward her marriage, and ſhe dicth before ſhe be 
© if. de ſuccefl.pro- Married, whether in this cale may the Executors or Adminiſtrators 
erifl, 15.3- $29, Of the Legatary, recover the Legacy againſt the Executors of the 
; Tecliator deceaſed, yea, or no ? Thedeciding of this doubt doth chiefly 
depend upon'the Teſtators meaning, whichz.it it may appear, the 

.queſtion is abſolved. For the Teſtators meaning is the predominant 

rule to be obſerved, as in many other, ſo alſo in this caſe. But if his 

_ meaning do not otherwiſe appear. than by the bare words formerly 
recited 3 for mine own part I do ſubſcribe to their opinion,who do hold 


the Legacy to be pure and ſimple, not Conditional 3 and conſequently, 


-7,a\4, confi. 219+ that it is transferred to the Executors or Adminiſtrators < of the de- 


Mom ge ceaſed Legatary, and recoverable by them 3 eſpccially, if the live until 


e. 3. de telta, extr, (he were marriageable, though never married 4 But if the'Legacy 
v.11, verſic. ſecun- had bcen given unto her, in regard of ſpecial marriage with ſome 
do apparet. Dyer. particular Man 3 as» 1 give and bequeath to A. B, for and toward her 


_—_ 50 , _— marriage with C. D. 1n this caſe, the Legacy is deemed to be Condi- 


Muno ch. de prz- tional, or, at Jealt, upon conſideration of her marriage with C. D. 
famp. Vi». 4. pref. as the tinal cauſe of the Legacy, which otherwiſe he meant not to have 
346, n.26. bequeathed 3 and therefore ſhe dying before that marriage with C. D. 


Zald., in L. gene- : 
c—_ wt - x. the Legacy is extinct, and cannot be recovered by her Executors or 


piſcop. & Cler. 10. Adminiſtrators e3 yet it ſhe were contracted with the ſaid C, D. by 
.& d. conſil. 249. words inducing Matrimony, albeit ſhe died before they were ſolemnly 


Graſ, Ilegatum, C. "FO mg 
bg Ocey =p married in the face of the Church, it is holden, That the Legacy of 


:1ventom nubilis x- an hundred pound is recoverable by her Executors or Adminiſtra- 
ratis legarum petri tors* z much more if ſhe were married to C. D. but dicd before they 
non poſſe vicerur. did lie together 8. Moreover, if the Maid be very poor, or much 
Covar, in d. CaP-3« feed by the Teſtator, whereby it is probable that the Teſtator did 


verſic, ſeptimo. , . b 
þ wha de pra- bequeatn that ſum, in regard of her poverty, or of his own affeQion, 


ſump. lib. 4. pref. rather than of the marriage with that Man. . In this caſe though ſhe 
43.45. n. 6. ubi latiſ= dje before the ſaid marriage, the Legacy is tranſmitted to her Executor 


_ —_ Bayt or Adminiſtrator, asa pure and ſimple Legacy Þ. But if the Teſtator 


L. Ticio centum $, do bcqueath unto her an hundred pound, which he willeth to be paid 
genero, ff. deadmi- at the day of her marriage: If ſhe die in the meantime, the Legacy 
niſt, lega, dicth alſo, and therctore is not recoverable, by her Executors or Ad- 


LT = 4 '® minilirators, as hath been already declaredi, 


© Os. PATTr, Bald. in l, . 

fi plures, c. de cond. 1ncert., g Menoch. d. lib, 4. preſomp. 147, h Covar. ind. c.z. verſl. q.into 
Menoch. fi pra. 145. n.22. Graver. d. conſil. rot. ubi ſequuntur, Bar, dicir. qudd quando apparerc 
poteſt aliqua conjefura qua teſtator alias fuiller relifturus non dicitur tale legatum conditjonale, 
s In codem $ num. 8. Fuib, lib. 1, paral. fol. 42,- Dyer, fol. 53. Vaſqui. de ſucceſl. progreſf, lib. 3. 


S 25. 


© # 
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Set. XVIII. Of making an Executor Univerſally 
_- or Particularly. 


| In It is lawful to appoint an Executor, either Uniwerſally 07 Partici- 
larly. 
2. The Univerſal Executor may enter to all the Teftators Goods and 
Chattels ;, and therefore chargeable with payment of all bis Debts. 
3. The Particular Execntor may meddle with no more than is allotted 
. *wuntobim 5, and therefore not charged, but according to his portion. 
4. A Man may die both Teſtate and Inteſtate, in reſped of bis Goods. 
5. Of a Particular and Univerſal Legatary. by 


Hirdly, (1) AnExecutor may be ordained cither Univerſally or 

I Particularly *: Univerlally, that is to ſay, when the Teltator ,  Hyrediras Tn- 
maketh an Executor of his whole Will, or doth commit unto him ſtir. de hared. in- 
the Diſtribution of all his Goods 3 or when the Teſtator doth appoint ftir- Graff. Theſaur. 
an Executor indefinitely, that is to ſay, without any tign Univerſal, of 2» ®P- S- Infiicu- 
whole or all. As, I make A. B. my Exccutor ®. Particularly, that is to Ft ns 0 
ſay, when the Teſtator doth commit the Execution of ſome part of ror. n.26. Brook. tir. 
his Will, or the diſpoting of ſome part of his Goods only : As if his <*Xcut. n. 2. & ts 
Teſtator ſhould make thee his Executor of his Plate, or of his Goods 4h =D 
within the County of Tork, or of his Debts only ©, | tb - 4 C. de mil, 

He (2) that is made Executor Univerſally or Simply, may enter to c Fitzh. Abridg. tir. 
all and ſingular the Goods and Chatecls of the Teftator 4, and in that <Xccute ne25. Brook, 
reſpe& is Univerſally and Simply chargeable with the payment of all —_— 


O G n . . 19%, 
and fingular the Debts and Legacies of the Teſtator, . fo tar as the fame 41, hxreditas de 
Goods and Chattels do extend®, reg. jur. f. & bi 


He 3) that is made Exccutor Particularly, cannot meddle with any Cagrot.  Plowa. in 
other of the Teſtators Goods and Chattels, than ſuch whercof he is oo —_— 
made Exccutor, and is only fo far chargeable with the payment of the fra part.5. 5 3. 
Debts and Legacies of the Teſtators, as the portion of the Goods to « Terms: of Law, 
him allotted doth extend unto?. And if there be no other Executor 7: Execuror. | 
appointed, the Particular Executor cannot meddle with the rclidue as 1; © ors | ww 
Exccutor : For touching (4) the other Goods, the Tettator by the redes de leg. 1. L. 
Laws of this Realm, is faid to die Intcfiate 8, and fo way die partly Ie83:0rom dc leg, x, 
Teſiate, and partly Intcſiate, not only in reſpec of time (as hath been {5 Gs Bs 
before declared *) but alſo in reſpe& of place, and of Goods, con- {,, n. lg 240 
trary to the Civil Law. And therefore if a Man have Goods in divers e:d«m rat'9 pr i; 
Diocefſes, he may make Execntors of his Goods in the oae, and dic 94 ,parrem . orque 
Intcltate, as touching his Goods in the other : And if he make Exe- EIN, 
cutors indetinitely, they may adminilier as Exccutors, in the one Dio- 12 ſana tor te, 
ceſs, and refuſe in the other, and take Adminiſtration of thule Goods, » *: pra 
aS of one dying Intefiate®%. And ſoitis, it he have Goods in divers Ln Ne 
n, 45. Plowd. in Caf. inter Greisbrook. & Fox. i FitZzh. tir, Executor, n. 25. Brook, cod, -. 

& L. Abridgment dez Caſes. edit, An, Dom.1599, tit. Execur. $ 16. fol.12 r. 


Nn Provyinccs. 
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Part, I V., 
! Ibidems Provinces 1. Andif the Teſtator by his Will declare that A. B. ſhall diC- 
poſe his Goods which be extant, in the hand and poſſeſſion of the ſaid 
A. B. Hereby he is made Executor of that parcel of Goods remaining 

» D'Abridgment, f: {1 hjs cuſtody 
7% 21 And hcre note (5) that as an Executor may be made Univerſally or 
Particularly 3 even ſo one may be made Particular or Univerſal Lega- 
; tary, in reſpe& of ſome Univerſal or Particular Legacy left by the 

Fvide ſupt4 3-part. Teſtator n, 

4 yy & hace PMt» Howbeit, where the Teſtator doth leave all his Goods, or the re- 
ws ſidue of his Goods to ſome perſon, none elſe being appointed Execu- 
tor, he to whom ſuch General Legacy is made, fcemeth to be ap- 
0 L. his verh's, . pointed Executor 9, at leaſt, he hath been admitted to the Adminiſtra- 
de hxred b.s 'nſtir. tion of. the Goods of the deceaſed e, as heretofore more largely % 
ut Da D.D. 12. But if the Teſtator give his Goods to one perſon, and make another 
oy $ 17" Wot -, Executor 3 this Executor is called N#de Executor, for that he reapeth 
14- Manric de con- no commodity by the Teſtament. And here note, that if a Man by 
je, ulr. vol. lib. 4. his Teſtament, deviſe all his Lands and Tenements in D. yet Leaſes 
tir. 3. n.8. for years do not paſs by theſe words, Lands and Tenements ; for 


: "PR, 5 d 
Anh end. 4 thereby ..is intended Frank-Tenements or Freehold, and not Chats 


foro Archiepiſcopi tels *. 

Ebor, . : . 

9 Supra eadem part.$ 4. 7 Jo- de Arhon. 1n legat. libertatem de Executor. Teſtam. Lindw. in c. 
ſacutum, de teſta. lib. 3. Provinc. conttir, Cant. & in c. religioſla eodem tir. verb. de damnis. /{ Brooks 
Abridgment, tir. Done 11-4 1+ 


Seq, X IX. Of making Executors by degrees, 


1. How Executors are made by degrees ? 
2. He that is made Execntor in the firſt degree, is ſaid tobe inflituted, 
the reſt ſubſtituted. 
3s _ yo of Subſtitutions, whereof certain have but little uſe in 
England. 
4. Of [- divers Forms of a vulgar Subſtitution, 
5.. Of the Effefis of Subſtitutions. 
6. So long as the Executor inſtituted in the firſt degree, may be Executor, 
the Subſtitute is not to be admitted. 
7+ If any one Executor in the firſt degree may be admitted, the Subſti- 
tute is excluded ? 
' 8. What if every Executor have a ſeveral Subſtitute ? 


9s =_ firſt Subſtitute being repelled, whether the reſt be repelled like- 
wiſe ? 

10. What if the Executor in the firſt degree, die Inteſtate ? 

11. The Admiſſion of the Executor inftituted in the firt degree, doth not 
always exclude the Subſtitute. 

12. The Subſtitute ought to ſucceed in that part and quantity, which 
was aſſigned to the former Executor, 

13. Where divers be ſubſtituted to one, whether they frall ſucceed 
eqeally or unequally, . ae. | | 

14. Divers 


of the Forms of Teſtaments, 


——_——_ 


Part IV, 
14, Divers Caſes, wherein the Executors being unequally i ufit 
. and the ſame alſo ſubſtituted, do ſucceed four. & "I _— 
15. Of the great difference betwixt ſubſtituting by proper names, and 
ſubſtituting by names Appellative. : 
16, What if the Subſtitution be made by both names ? 
17. What if ſome be inſtituted by their proper names, others not ? 


18, What if it be doubtful, by what names they be ſubſtituted ? 


— 


Þ Qurthly, An Executor may be made either in the firſt degree, or 
in the {econd degree, or in the third, fourth ®, &c. FRY To 
-— C » poteſt quis f, 
The (1) Teſtator js ſaid to make degrees of Executors, when he de vulg. pub. ſub, 
doth ſubſtitute one in place of another. For example, the Teftator Infſtir. de vulg. ſub, 
maketh his Wife Executrix, and if ſhe will not, or cannot be E xe- !® Princ» Franc. poſt 
cutrix, he maketh his Son Executor 3 and it his Son be not Executor, gol: CO = 
he maketh his Brother Executor®. In which example, there be three Execur. 9. Fray 
degrees, whereof the Wife is in the firſt degree, the Son in the ſecond # DL. poreſt. & ibi 
degree, and the Brother in the third degree. For look how many PP: Grafl. Theſzur, 
Subſtitutions there be ſucceeding one another 3 ſo many degrees there _—_ . _ 
be belides the principal Inſtitution, which maketh the firſt degree « ; c 1. 1. L. poteſt. it, 
And who (2) ſo is Executor in the firſt degree, he is ſaid to be in(ti- 4e vulg. & pupil, 
ented 3 and they which are Executors in the ſecond, third, and fourth * 
degrees, are ſaid to be ſubſtituted 4. 4 Zaf, Tra. de ſubs 
There (3) be divers kinds of Subſtitutions, or ſorts of placing of fiir-ia princ, 
Executors one after another ©3 whereof, either becauſe we have no * Ur ſubſtirutio vul- 
uſe at all * here in England, or very little ®, I ſhall only ſpeak of chat $977 PuPtiaris, Ex: 
vulgar or common kind of Subſtitution, whereot there is more uſe. _ ————— 
Concerning the which, this is to be noted, That it (4) is lawtul tor de quibus figillatim 
the Teſtator to make ſo many degrees of Excecutors as he lift ®, and he & copiote Tal. in 
may ſubſtitute into the place of one Executor, either one or tnore 3 _ JENS: 
and into the place of many Executors, he may ſubſtitute one alone i, _” We SLE 
Likewiſe he may ſubſtitute or ordain many Executors, and appoint to f U: de pupillari 
every of them a ſeveral Subſtitute 3 or he may ſubititute one of the ſuoſtir. & deexeme 
fame Executors to another k 3 or the Teſtator having inſtituted divers P/2h2 3%z __ 
Executors, may ſubſtitute Executors to ſome of them, but not to corruir; nempe oh 
others |. defeftum parr1 » po- 
It is alſo lawful for the Teſtator to inſtitute an Execator hmply, and _ oe qua 
to ſubſtitute another in his place Conditionally ®3 or contrariwiſe, to ft (Teftir. de we 
inſtitute Conditionally, and to ſubſtitute Simply ®. Simply, I ſay, not ub. n princ. ; & 
becauſe I deny any Subſtitution to be Conditional 3 for indecd every confequenter cadtr 
SubRitution is in this reſpe& Conditional, becauſe every Subſtitute jg *XETparts tots 
appointed with this Condition, - viz. It the perſon to whom he is ſub- — 
ſtituted, will not or cannot be Executor 9, But ſay Simply, win no nem fieri dignoſca- 
rur, 
e Ur de brev'loqua & compendioſa z quarum diſceptatione mirum 19 modum involvunt fe DD. 4 
quibus nihil fere aliud quam quod ad fatigationem ſtudtoſorum, & ad obicurirazem ret, que ve! ulico 
perdifficilis eſt, capere valeas. b Inſtir, de vulg. ſub. in princ, L. poreft. codem tir. ff, 3 $ plurcs, 
Inſtir.. de vulg. ſub. & D. $ plures. { D. L. poreſt. & DD. in eand. L, & L. qui liberi: Ge vuuy, 
ſub. f. x L. ſub conditione f. de hered. inftiiuend. o Jat. ja L. quamdiu f, de acquir, 127cd. in 
Prin. Sichard. in Rub, ce impub. & al. ſub, C, N : 
n 2 ctner 


uo 
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*=—"" © other Condition is expreſſed or underſtood in the Subtiitution, - than 
p L. ani livertis de js expreſſed or underſtood in the Inititution P. : Ws 
vulg. ſub. fi. Very (5) many, and infinite almoſt, are the divers Effet ifſuing 
4 De quibus Zafius, from the divers kinds of Subſtitutions 9, the diſcourſe whereof would 
Policus Fumevs, & be much more laborious than commodious.. Wherefore left _ ſhould 
ſuis Tradls 42 make long Harveſt about little Corn, 1 ſhall content my ſelf with De- 
"I claration of two Concluſions, whereby we may underſtand, when and 
how the vulgar Subliitute is to be received or repelled, to or from the 
Exec.itorſhi 
The firſt uy principal Concluſion.is this. So long (6) as he which 
is inſtituted Exccutor in the firſt degree, may be Exccutor, the Sub- 
ſtitute, or he which is appointed Executor in the {:cond degree, can- 
» L.quamdiu, de ac- not be admitted to the Exccutorſhip * 3 and likewiſe, ſo long as he 
quir. hareds L. cem may be Executor, which is atligned in the ſecond degree, he that is 
in tcſtamento_ de arr inted in the third degree, is excluded : Soby the firlt, the ſecond 
ha HOOD - is repelled, by the ſecond the thixd, by the third the fourth, & 
a 99s al. ſub. And if the (7) Teſtator do inſtitute diyers Exccutors, ſubſtituting 
Grafl.Theſaur. com. one or more, ſo long as any one of them which was firlt inſtituted, 
op. $ ſu. 4.9 may be Exccutor, the Subſtitute is not to be admitted t;, unleſs (8) the 
hrs pi gg Teltator do appoint to every Executor firſt inſtituted, his ſeveral Sub- 
al. 1a d. Iraze de _. IRE AO : s 
ſul. C1. 1.5. ſtitutez for then any one of thoſe firſt inſtituted Executors, not being 
t L. quidam de im- able or refuſing to be Executor, his Subſtitute is to be admitted with 
Pub.. & al. Tub. C. the other Executors firlt inſtituted » ; Whereas (9) otherwiſe any 
ba nga bne of the Executors in the firſt degree lawfully undertaking the Exc- 
quimta concluſio, Cutorſhip, all the Subſtitutes are excluded.z not only thoſe which be 
Sed conſulas Ripam placed in the ſecond degree, but alſo thoſe which be placed in the 
in LEAD. third and fourth*. In ſo much, that (10) if the Executor under= 
wn plucbax gif taking the Office, do afterwards die Inteſtate, yet the Execators in- 
putar, ſtituted do ill remain excluded ?, and fo by the Laws of this Realm, 
4 bal. 1n d. Trad. the Adminiſtration is to be committed of the reſt of the Goods of the 
-w ſubſtir. "uf 3. | Eſtator deceaſed, not adminiltred by the Executor *: Thereaſon is, 
ales Cone © for that they which arc ſubſtituted, are made Executors Conditional- 
x Bar. io L.r., de Iy 5 that is to ſay, If he which is inſtituted Executor in the firſt 
vulg. & pub, {ub. ff. degree, will not, or cannot be Exccutor ®, Whercfore he that was 
OE a <4g""FU fnrlt inſtituted lawfully , undertaking the Executorſhip, cannot be 
poſt oe ny C. de faid to be unwilling or unable 3 and ſo the Condition expireth; and 
:mpub, £ al. ſuv. is become deficient : Without the accompliſhment whereof, that is to 


MN. Z4 | {zy, unleſs the Exccutor in the firſt degree, will not or cannot be Exe- 
7 L. poſt _ C. 

{e ivypub, & al. lub. -. — : I: ; , 
wy 6 in cand, EXccutor, inſtituted in the firſt degree, be deprived of the Exccutor- 
L. in 1+ verf. 1:ade- ſhip, by rcafon of his negligence innot performing the Will, then is 
:ndr. the Subſtityte to be admitted © 3 - likewiſe, if the Exccutor firſt inſti» 


> Brook. Ahridg.t'1t. s , "—E* Mey n : 
OE & cuted, notwithltanding his intermeddling, be admitted to renounce 


vir, Executor, num. the Exccutor{hip, then alſo the Subſtitute is to be xeceived 9 ;- Likewiſe, 
14G» G . . N _ 4 1 
a Odoſred. & Fulgo; in &. poſt. ad:t:m, b._ Conſſtat. al:as a Jaſone, Sichardo, & aliis ia .d. L. poſt - 
adiram. atſignari rationec, que ramen non ranti ſunt apud nos momenti z non tammen crit inutile illos in 
zac re conſulere. © Zak. iti d, Tract. Ge (ubſii;,c,rt. membro 5. conclul. limir, 1, 4 Bar..ia d. Liz. de - 
vulg ſub, n.49- cnjus CPtnio communis eft, teſtimonio Graſl. Thelaur, com. op. 5. lubſtitutio, ql 5. 


if 


cutor, the Subſtitute cannot claim any thing p. Howbcit, if (11) the. 
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it he that is firſt inſtituted, de delay to take upon him the Exccutor- 
ſhip, by the ſpace of thirty ycars, he is tobe exclu; 
ſtitute to be received © : But I ſuppoſe he is not to be excluded by 
of leſſer time, unleſs the Ordinary doaffign a certain time, to take or 
refuſe the Executorſhip* ; Likewiſe, it he that is firli in{tituted, cane 
not be Exccutor,: the Subſtitute being appointed upon this Condition, 
if the former will zot be Executor, nevertheleſs the Subtritutc is to be 
admitted, as it the former Executor had refuſed @. 
whereſoever it is likely that the Teftator would have ſubſtituted in 
the caſe not expreſſed, if he had remembred the fame, as we!l as in 
the caſe expreſſed 3 there the Subſtitute is to bc admitted, as it th 
ſame caſe had been exprefled *, 

The ſecond Conclulion is, That (12) the Subſtitute ſhall ſucceed in 
ſuch part and quantity of the Teſtators Goods, as wasa(lizned to him 
that was-inſtituted Executor in the former degree, be it more or lcl5 * ; 
So- that if the inſtituted perſon were made Executor of the one half 
of the Teſtators Goods, the Subſtitute ſhall be admitted Exccutor of 
the other halt ; or, if the inſtituted perſon were made Exccutor of a 
third part, or of Goods in a certain place, the Subſtitute thall ſucceed 
And ( 13) if divers be lubſtituted 
to one, they ſhall ſuccced cqually 3 but it the ſame Subſtitutes were 
alſo inſtituted Executors, and that unequally ( tor that perhaps to 
ſome more, to ſome leſs is allotted.) In this calc, if any of the inſti- 
tuted Executors will not, or cannot be Executor, the portion of that 
Executor ſha!l not be equally diſtributed amonglt the ſubſtituted Exe- 
Ccutors, but according to the portion of the fhirlt Atſtignation 3 that is 
to ſay, he that is an inſtituted Executor of a greater part, ſhall be Sub- 
ſtitute of a greater part; and he that was inſtituted of lefs, thall be 
Subſtitute of leſs |; (a ratable and juſt proportion obſerved. ) The rea- 
{on is, becauſe the ſame affection is pretumed.in the Subſtitution, which 
Was in the Inſtitution m. 

Notwithſtanding, if (14) the Executors unequaliy inſtituted , be 
ſubſtituted toa Legatary 3 then in caſe the Legatary will not, or cannot 
have the Legacy, the ſame hall be cqually divided among the Subſti- 


CE | - ! 
d. and rnc SUD 


and be admitted accordingly *. 


Or it the Subſtitutes be equally charged by the Teſator., then alſo 
they ſhall ſuccced equally, notwithſtanding they were uncqually inlli- 


Or it the perſons inſtituted Executors in the firſt degree, be aligned 
conditionally, the Subſtitutes aſſigned imply, ſhall not be charged with 
the performance of that Condition”, unlels they bs ſubttituted to a 
Conditional Legataryz for then the Condition cxprefled in the former « 
Depoſition, is underſtood to be repeated in the Subltitution 3 and 
thercfoxe the Subſtitute cannot obtain the Legacy , without the per= ;, 
formance of the Condition 1. Or ualcfs the Condition; expreſſed in the ; 


& ibi Bar, Bald, imol. & alii, f. Er haceft communis 
20s Lit. 6, N.2, q Dec. 1nd. L.t. de impub., & al. fab 
quodzamwea intellige ut per Manic. d. conje rt, ults yol. 11h, 2c. 
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& L. Publius. $. Ti- 
tio. decond. UW ic 
mon. & Mantic. v1 
lupra. 

# L.Uniz. $. fed ut 
mart cficrur. C. cc 
exdem trol, & 1! 
Pau!. de Caſtr. <1- 
chard. in d.L. 1. de 
impub. &. a!, tub, 
col. $g. Ver. DEC M:0- 
ver, 

oL. quo ics ad Tie- 


” ' ' "+58 
Ct . . . TEE SEZ "T3 2x" 


" Of the F orms of 7, eſtaments. PartIV, 


Conſtitution, conliſt in giving 3 for then it is repeated in the Sub- 
ſtitution. As for example, the Teſtator doth make thee his Exe- 
cutor, if thou ſhalt give Ten pound to A. B. And it thou do not, 
then he doth appoint another to be his Executor. Though thou refuſe 
to give Ten pound to A. B. yet cannot that other be Executor, un- 
! Menoch. de P!Z- lefs he give Ten pound to C.D. * becauſe this Condition of giving, 


_— rag _ expreſſed in the Inſtitution, is underſtood to be repeated in the Sub. 


licer imperator. de ltitution £. Mg X 
leg.1., n.43. Or (15) if in the Subſtitution, the perſons ſubſtituted be not all 
{ Ratio eſt duplex. named by one name appellative , but every one ſeverally by his own 


2 _ — proper name, then notwithſtanding they were firſt inſtituted Execu- 


Altera, quia ſiteſta- tors of unequal parts, the Diſtribution among{t them as Subſtitutes 
ror gravavit here- ought to be cqual*. 
dem primo loco By names Appellative in this place, I underſtand every name which 
Lan yg meg is common, or may comprehend divers perſons, or all names except 
dem ſecundo loco, the Chriſtian name or ſirname of any perſon : As when the Teſtator 
quem minus dilexit. doth Inſtitute his Executors, his Children, his Brethren, his Kinsfolkg, 
4 = _ nam &, 211 which lt do account names Appellative-in this preſent Caſe %. The 
bd Trebel.&ib; Db. cauſe of the difference (as molt do think) is the force of this word 
V'glius; & Minſing, 42d, which word being moſt commonly uſcd, and almoſt neceſſary, 
in $. & (1 Inſtit. de whereſoever the Teltator doth Subſtitute divers perſons by their ſeveral 
* vulg. ſub, proper names, the nature and force thereof is ſuch, as it doth make 
x S.chard. poſt Paul. .- , . Se" 
de Caſtr. & alios, in £qual Diſtribution *z without the which, the Subſtitution ſhall be pro- 
d. L.1.de impub.% portionable tothe Inſtitution z inſomuch, that it the Teſiator do Sub- 
al. ſub.c, n.5.in fin. {titre divers by their proper names, without that word and as if the 
_— & Vigl. 18 Tepator ſay, I Subſtitute the two Fohns at Noke. In this Caſe the 
» $. tex diſpari- Sa pe" : 
has. Executors being inſtituted uncqually in the firſt degree, the Subſtitutes 
x Pau), de Caſtro are to ſucceed unequally likewiſe Y. | 


| Jaf. & Sichard. in d, : | : : 
Jak & Sichard-tn.d But what (116 ) if the Teſtators do Subſtitute by both kind of 


- » ap names, as well by the Appellative, as by the proper names or, what 


4 Idem Caſtrenſ.Jaf, if ſome be ſubſtituted by the proper names, others by ſome name 
Sichard.ia d. Li. Appellative: What if it be doubtful by whether kind of name they 
Berth ore were ſubſtituted. Whether in theſe Caſes, ought the Sublticutes to ſuc- 
ras haber Jaſ. in q, Cc<d Equally, or unequally, according to the proportion of the Sub- 
Get {titution * ? 

When the Subſtitution is made by both names joyntly, we are to 
conſider, whether the names Appellative, or the proper names have 
the firſt place in the Depoſition ; For it the Appellative go before, 
then the Subſtitutes are to be _—_ as if = proper names were 

- 8 &i-harg, in NOtat all expreſſed, that is to ſay, according to the proportion of the 
a ine nſiitution RN if the proper names enjoy the tirſt place, then the Sub» 


communis eſt, quam ſtitutes are admitted equally, notwithſtanding their uncqual Inſtitu- 
etiam adverſus Cur- jon 


-oqg COD Pia When (17) ſome be ſubſtituted by their prop-r names, others by 


diſparibus, Inftizur, names Appellative 3 they which be ſubliituted 1; 15217 proper names, 
de vulg. & pupil. do ſucceed equally ; The others according t . :..- 7:2partion of their 
oy 8 . Inffitution®, 

b af. poſt, Salicet. 
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When it is doubttu], by whether names they be ſubtituted (for that c Bar. in Le 1. ®, de 
perhaps the Witnefles do not remember what manner of words the v4!g- & pupil. tv 
Teſiator did uſe: ) In this Cafe, they (hall ſaccecd according to the 145 & Shards in 
proportion of their Inſtitution ©, _ - S_ C. de 17 pun, 


Sect, XX, How many may beappointed Executors, 


1. Either one alone, or more perſons may be appointed Executors. 

2. What if the Teſtator make all the World bis Executor. 

3. What if be ſay, I make,the poor my Execntor, or the Church, or my 

in. 

4. Where divers be named Executors, all are t0 be admitted, and not 
one without the reſt. : 

5. The Extenſions of this former Concluſion, 

6, The Limitations of the ſame Concluſion, 

7. Whether the Executor of the Executor, is to bejoyned with the Exe 
eutor ſurviving. 

8. What if the Executor ſurviving die Inteſtate, 

9. The Execnutor of the Execntor, may ſometimes be ſued as Executor 
in his own wrong. 

10, If the impediment be not long, the Executor is t9 be expedited, 

11. One of the Executors may execute when the reſt refuſe. 

12, - bether the Co-Execntor be excluded by his refuſal before the Ore 

inary. 

13. Other Caſes wherein one Executor alone may ſue, or be ſued with« 
out his fellows. | 

14. Whether one Executor may ſue another, 

15. Certain Caſes wherein one Executor may ſue another, 

16, How the Goods are to be diſtributed among the Executors, to whom 
the Teſtator giveth the reſidue, 

17. If the Teftator make the Child in the Mothers Womb Executor, 
and the Mother bring forth two or three Children at one birth, they 
are all to be admitted Executors. 

18, If the Teſtator do bequeath an hundred pound to the Child in the 
Mothers Womb, and the Mother is delivered of two or three, whe- 
tber are each of them to have an hundred pound, or but one bundres 
amongſt them ? 

19. What if the Teſtator make his Wife and the Child in ber Womb, 
Executors, willing that if it be a Man-chil4, be to have two parts 
of the refidne of his Goods, and his Wife but one* And if it be 
a Woman-child, then his Wife to have two parts, and bis Daughter 
but one. Admit now th? Mother bave both a Son and a Danghter 
at one birth, how is the Goods to be diſtributed ? 


Ifthly, Either one perſon (1) may be appointed Executoz alone, 
or divers perſons together 2, eyen as many as the Teltator litis to 
appoint, 
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; feu irritam, & 1n- 


-iaftiruendt neccili- 


appoint 3 ſo that (2 )the number be not intinite, as toſay, I do make 
þ Porcius ind. $. & all the Menof the World my Execcutors®; Four to appoint Executors 
urzum qui refert jn that ſort, were an argument that the Teltator were not of perte& 
hanc agg 0m mind and memory ©. Betides that, it is impoſlible « for all to execute, 
Sf Theſanr.com, and therefore avoid Aiignation, at leaſt in cffe&*. But (3) if the 
op.$. Inſticur. q.1z. Teſtator make the Poor his Executors, or the Church, or his Kin, gi- 
exittimer contrart- ying to them the reſidue of his Goods, albeit he do not declare which 
m—_ ——_ ncaa Poer, - what Church, or which Kinsfolks, -nevertheleſs the Depoſition 
;zuſinocl == 1Sr is not void, as clſwhere is declared, 

nem mero jure ſub- When (4) the Teſtator doth make divers perſons Executors, they 
filtcre, fed re & ef- axe all to be admitted to the Executorſhip, and not one alone with- 


out the res 3 which Concluſion is diverſly both extended and 


ancm reddi, =D 
c Yorcius in S & u- limitcd. 
Um. The (5) firſt- Extenſion is, that albeit the Teſtator do appoint -kis 
d Iiem Porcius ivid. gun Son, and a firanger his Executors the ſtranger,-if he can and 
e Gloſſ.ind. $ &u- il. i 2 tators Son : For howſ; in thi 
um Graff, d. q 13. Will, is tobe admitted with the Teſtators Son owloever In this 
{ Lafra 7. part. $ 8. Caſe, by the Civil Law, the Teſtators Son is underſtood to be infti- 
vide Dyer, fol.160. tuted in the tirlt degree, and the ſtranger no more but ſubſtituted, or 
g C ng" Pe appointe] in the ſecond degreez and © to be admitted, in caſe the 
_— neo 1, Son cannot or will not be Executor ®, yet by the Laws and Cuſtoms 
Gallus & quidam of this Realm , it is otherwiſe, and both are to be admitted a- 
re&e f, de lib. & liket, 

— Kt The ſecond Extenlion is, That although the Executors be appoint- 
ſtiturio, 9.20. n.6, © Alternatively, or Disjunively. As for. example, the Teltator 
; Qvippe ceſſante maketh A. B. or C. D. his Executors. In this caſe both the perſons 
cauſa, & ratione Ju- axe to be admitted Executors * ; and this word or, in favor of Teſta- 
r'S CIV,  BIIMTUN ments, is taken for and, and ſoit is in cffc& 3 as if the Teltator had 
are, ceſlar & ipſus ſaid, I make A. B. and C, D. my Exccutors, ſaving in certain Caſes 
leg's efteus c. cum elſwhere exprefied = 

cc\{ante de app. eX= The third Extenſion is, That where there be divers Exccutors, the 
LL. diem, Te Action commenced by them, or againſt them, ought to be commens» 
verb. fg. Mantic. c. Cd in al! their names, and not in the name of ſome ot them 
de conjeR, ult. vol. only 

ag NORED * The (6) Limitations of the former Concluſion are many, but they 
rol is Ja, may all almoſt be reduced to two, whereof the firſt is, when the other 
» Infra 5. part. $ 9. Co-Executor caxnot be Executor®3 the ſecond is, when he will not un- 
& ibi rres exraurli- dertake the Exxccutorſhip?. For the better underſtanding of the 
— EY which two Limitations : Firſt, concerning the former of them we are 
ane. ES to note, whether the impediment be perpetual or temporal, 

de execu”, teſta, It the impediment be perpetual , becauſe perhaps the Co-Executor 
Brook, Abridg. tit. is dead, or perhzps ſuch a perſon as is utterly incapable of an Executor- 
ec LT (hip, then he that.is living and able to execute, may be admitted to 
bus haredirarem ad. 02 Exccutorſhip z notwithſtanding the impediment of the Co-Exe- 
euntibys, alias in- Cutor 4, unleſs the Teſtator did will expreſly, that the one ſhould not 
diſ1nQe in urroque execute without the other © 3 otherwiſe, if (7) two be appointed Exc- 
= we eg mr cutors, and the on2 maketh his Teſtament, wherein he nameth his 
ce teſta. Ib. 6. p*D. 5 ſane & 195i Domini, & Phil, Franc. q D. $ ſane & lvidem Franc, &alii« r Eo- 
eacm 5 (anc ir, (1:1, 

Exccutor, 
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Exccutor, and dieth, his Exccutor ſurviving. In this caſe the E xe- 

cutor of the Executor, is not to be joyned with the Executor (aurvi- 

ving 3 neither in the Execution of the Will f nor in Suits or Actions*, /D. $ ſane & ibi 

And if the Executor of*the Executor, have any Goods or Chattels in #%% © @ 

his hand, which did belong to the tirſt Teſtator, the Exccutor of the At yn, eomy 

ſame Teſftator ſurviving, may have an Action againlt the Executor of  * -.:oqe 

the Executor-for the fame ®. Inſomuch, that if the ($) Executor fuir- # Brook. tir. Exe- 

viving, do afterwards die Intcſiate, yet may not the Executor of the > i» 95+ 

Exccutor meddle with the Goods of the former Teftator, for the 

power of the Executor who died firtt, was determined by his death, 

the other then ſurviving *3 and the Ordinary in this caſ? may commit # Brook. tir. Execy- 

the Adminiſtration of the Goods of the ſurviving Executor, who dicd 97, 0-145: 

afterwards Inteſtate, tv the Widow, or to the next of his Kin: And 

may alſo commit the Adminiſtration of the Goods of the former 

Tettator not before adminitired, to the Widow, or encxt of Kin to 

the ſame Teſtatory. And (9) it the Executor of the Executor who y Eodem n.14 

dicd tirlt, meddle with the Goods of the firſt Teſtator, ke may be 

ſucd by Creditors of the tirlt Tettator, as Executor in his own 

Wrong *. 7 Brook, Abridg.rir, 
It the (10) impediment be not perpetual, but temporal; then we Exccutor, n.23 v5. 

arc toconſider, whether the ſame be like to indure for a long time, or 

but for a ſhort time: It the impediment be like to continue long, for 

that perhaps the Co-Executor is beyond the Seas, or in ſome by-place 

far diſtant *, or for that peradventure the Co-Executor is yet unborn, £ Jo. And. "& Fhil, 

or but a Babe (for ſuch perſons may be named Exccutors®z then the ;, ronc. bn & S. ſanc. 

other Executor is to be admitted in the mcantime<; forthe Law & x, IMP 

would not that Mens Teltaments, or laſt Wills thould be deterred, c Þ.S ſanc. & DD, 

but with all convenient ſpeed executed and pertormed 4. Burt if the __ ; 

impediment be but of a thort time, then the one Executor is to cx- EO mn <4 $ 

peQ his fellow, and is not in the mcan time to be admitted alone to 

the Executorſhip *. e Idem Franchus 
When (11) the Executor may undertake the Executcrſhip, but ou OD 0. 

doth refuſe fo to do, then is the other Executor to be admitted alone, Gao = eng 

and may execute the Will, or commence any Sute, or be ſued alone, curcribus nudis ron 

as if none other had been named Excecutor fo W!tich C-nclutjon js In m'xtis. $nio d, 

true, it the Exccutor refuſing do fiill perſevere in 11s unwillingacſs erg ys Interp. 

but (12) it he alter his mind, and afterwards become willing, than fr os © © 

long as tneExecutor who proved the Will, is living, (his former re- fD «. ret 4-2 

tuſal betore the Ordinary notwithſtanding | he may by tie Laws 2n | fan. c | 

Cuſtoms of this Realm, joyn with the other Exccutor, who proved 3... 

the Wills. And it he rclcaſe any debt due to the Teltator, the re- ,y- 


leaſe is as ſufficient, as if he kad never rctuſed ®. Which is to be under- b Brow, & ri 
food, it he relcaſe before Judgment 3 but atter Judgment, being no 17+ © g R. 
party inthe Sute, he cannot acknowledge fatistaction, beczufe he was 7.000 


not privy to the Judgment *: Or if one relcaſe, and atterwards take ; Þ, er 
Adminiſtration of a Mans Goods dying Inteitate, this (hall not bar 15: 


him, but that he may recover the debr, as Adminiltrator ginto him & Tom. ( 
k he X k& - hc Reaſ . vide be ys ' rok Eat] 
to whom the debt was duc®* > thc Reaſon is evident, becauſe the right p44 uu wns (cyt 
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4 Ibidc.s of the Action was not in him at the time of the Releaſe 1; To thefs 
two Limitations may. a third be added, whereby one Executor may 
ſuc or be ſued, without the other Co-Exccutor 3 namely, (13) when 

m Jo. de Arhor. in ng Exception is made againlt the proceedings by the party ®. Here- 

_ — unto alſo may be added a fourth Limitation, that is to ſay, when any. 

GE EXECUTe TEMA one of the Executors doth ſell-ſome of the Teltators Goods for a ſum of 
Money 3 for then that Executor which fold the Goods, may himſelf 

* Brook. Abridg.tit, alone ſue for the Money due for the fa:ne Goods”, What if the Teſta» 

Execut« N-6 5, tor make two Executors, whereot the one refuſeth, and the other 
proveth the Will, who afterwards waketh others as Executors, and 
dieth. Whether may theſe Executors of- the Exxecutor, ſue for the 
debt due to the firſt Teltator, or.the ſurviving Executor who refuſed ? 
It is holden, that he which did refuſe the Executorſhip, cannot aflume 
that office after the death of his fellow Executor. And therefore the 
Executors of- the deceaſed Executor, may ſue or be ſued for the debt 
of the tirſt Teſtator, and not the ſurviving Executor, who did refuſe 

> Dyer, fol. 160, n, the Exccutorſhip, whileſt his Co-Executor lived 9. And this may ſtand 

43» for a hr(t Limitation, wherein one Exccutor may ſue or be ſued with= 
out the other. 

Furthermore it is to be noted, That when the Teſtator doth make 
divers Executors, if (14) any of them do get the poſſeſſion of the 
Goods of the Teltator, the other Executor hath no Action for Re- 

» Brook, tit. Execu. COVETY of the ſame Goods, or any part thereof ? ;. for one Executor 

2-58. part.5.$3- cannot for another. Howbeit, (15) if the Teſtator make divers Exe- 
cutors, and do bequeath to the one of them the reſidue of his Goods 3 
itis not only lawful for him, to whom they are bequeathed, to retain 
the ſame 3 but alſo, if the other Executor enter thereunto, he is ſub- 

4 Brook: &. tit. Ex- je&t to an Aion of Treſpaſs % Likewiſe, if the Teſtator do b:- 

ECUt: N-104- queath unto all his Executors the reſ{idue of his Goods, the ſame 
ought to be equally diſtributed amongſt them. In which caſe, I ſup- 
pole the office of the Ordinary, to whom they are accountable, is of 

7 C. tua. nos de te- preat authority, it one of them ſeek to defraud another *. Which is 

_ I. to beunderfiood whileſt the ſaid Executors be yet living 3 for if any 

co : of them happen to die,his-part ſhall accrue to the Executor ſurviving : 
Unleſs the Teftator by his Will, did declare, That the refdue of his 

/Dom. Coke, 1i».3, Goods ſhould be equally divided amongſt them. For theſe words, 
Relariorum in Rat- Equally to be divided, in a Will, do make a Tenancy in Common. . In 
cliftes caſe,f0!.39.0- which caſe, if-any of them die, the others ſurviving, yet nevertheleſs 
Ley nnd the Executors or Adminiſtrators of the party dying, may recover ſuch 
e, etiamfi nulla in, Part of the decealeds Goods undivided, as he himſelf ſhould have had, 
facto iarervenir bo- if he had lived. Or if the Teſtator, making divers Executors, do 
noreth parckls, _ bequeath to eyery of them a hundred pound, though one of them die, 
fanr rote nc £1 Others ſurviving, yet that hundred pound ſhall not accrue unto the 
re nec verbis.% ico ſurvivors, but ſhall belong unto the. Executors or Adminilirators of 
non eſt locus rei the deceaſed, as a diſtin Legacy *, 

as 2 nog L Jak. But (16,) what if: the Teltator make many Executors, giving them 

Nod), f, de legs. the relidue of his Goods, of which Executors he namcth one by his 

In Bob. Proper. nam, the.relt by a name, collective, As tor example, the 

- Icitatos 
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Teſtator ſaith, 1 make .my Brother and his Children my Executors, 
to whom I bequeath the reſt of my clear Goods : Whether in this caſe, 
ought the Father to have as much as all his Children, or whether ought 
-Every Child to have as much as the Father ? I ſuppoſe, that in this caſe 
the reſidue of the Deaths part, ought to be divided intotwo parts, 
and that the Father onght to have as much as all the Children u; for it « Jaf. in I. fin. de 
is delivered for a rule, That where divers perſons be comprehended pub. & al. tuh.C, 
under one name Collective, with another third perfon, then all they _ contil. 236. 6 
which be included under that one name, do repreſent oneonly pcr. ""20® 
ſon *. Of which rule, nevertheleſs there be divers exceptions; one » 7aſ. in d. L. &n; 
is, when the Teſtator willeth the ſaid Goods to be equally divided Mantic. de conjett. 
amongſt them, Another is, when the Children were not born at _ Vol. lib.4. tit. 9. 
the time of the making of the Teſtament z, The third, and that is TY © ms 
general, is when the Teltator meaneths that every perſon ſhall have a 5 L. incerdum & iti, 
like portion *: For in thoſe caſes the rule doth not hold, but diſtri- Paul. de Caftr. . de 
bution is to be 'made according {tothe number of the perſons ; that is _—_ inſtic. Dec, 
to ſay, if there be three perſons, then the relidue of the Deaths part is , VaCind.n. fin. per 
to be divided into three parts3 and if there be four perſons, then into L. quidem $s & tit 
four parts; and if there be more, then into more partsz every part © eb. dub. ff. 
equal for every perſon. _ ne? 
If (17) the Teſtator do appoint the Child in the Mothers Wonib nam iditradigi: re? 
his Executor, and it falleth out, that the Mother doth bring forth two gulam ſeptem limi- 
or three Children at that one Burthen, they are all tobe admitted Exe- ***'9ptus doraram, 
Cutors Þ : And as they are all to be admitted to the Executorſhip, ſo are 5 Ja\in L. placer , 
they all to enjoy the Legacy. And therefore if the Teltator ſay, I do - - - __ 
bequeath a hundred pound to the Child, in the Mothers Womb, and yj;. vol. Ib, _—_—_ 
it the doth bear two or three Children, the Legacy is to be divided 8. n.4. 
amongſt them «, But it the Teſtator ſay, it my Wite (hall bring - Paul. de Caſtr, in 
forth any Child, 1 give to the fame an hundred pound 3 and ſhe &+ 4 filabus, $ 1, 
bring forth two or three Children. In this caſe every Child may OT 
obtain an hundred pound, it the Teſtators Goods do ſuthce to fa- 
tishe the ſame 9, unleſs it be proved, that it was the Teſtators mean- 4 D. L. qui filiahus, 
ing, that they ſhould have no more but an hundred pound among(t $ 1-& UD. ivid. 
them ©. ' e Textind.y ts 
What ſhall we ſay to this Queſtion ? The (18) Teſtator maketh the 
Child in the Mothers Womb, Executor, and willeth, That it it be a 
Man-child, he ſhall have two parts of the reſidue of his Goods, and 
the Mother but one; and if it be a Woman-child, that then the Mo- 
ther ſhall have two parts of the ſaid relidue, and the Daughter buc 
one, The Will being thus framed, the Mother bringeth forth a Son 
and a Daughter z how much of the Teſtators Goods is due to cach 
perſon ? In this caſe, every perſon is to have a portion an{werable to 
the rate or proportion of the Teſiator f, that is to ſay, the Son ſhall 7L. Inflir. F. vel 
have twice ſo much as the Mother, and the Mother twice fo much as © cor” _ rao 
the Daughter. For cxample, the relidue of the Teliators Goods ariling Pie nerf | 
to Sevenſcore pounds, the Son ought to have Fourſcore pounds, the ; 
Mother Forty, and the Daughter 4 : So the Mother hath _— 
0 2 0 
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ſo much as the Daughter, and the Son. hath double ſo much as the 
Mother. 

But what (19) if the Will being ſuch as before, viz. That the Iſſue 
being Maſculine, ſhall have two parts, and the Mother but one3 and 
being Feminine, to have bue one paxt, and the Mother two 3 the 

" Mother. doth bring forth an Hermophrodite,. or perſon having the 
parts both of a Man, and a Woman 3 whether ſhall this Hermophro- 
dite have fo much, as if two Children, Male and Female, had been both 
born? The Hermophrodite can have but one portion, that is to ſay, 
x L. quzritur ff, de the portion due to that Sex, whereof the Hermophrodite doth mot 
ſtat, hom. participate 83 and it thit alſo be doubtful, it is to be preſumed accord- 


L Agdir. ad Par. in : 4 . h 
. r rthy kind *. 
2. L, quzri:ar, ing tothe more worthy kind 


Set, XXI, The Executor of an Executor, and 
where he ſhall be charged, and what Adions are 
maintainable, by, or againſt him, 


He Executor of an Executor (where there is no Joynt-Executor) 
is Executor to the hrit Teftator, and hath right to all the pro- 
fit, and is liable to all the charge, that the firſt Executor had, or was 
ſubj<& unto. But the one Teltators Goods, ſhall not ſtand charged 
4:8 Ed. 2. c.4. P!, for the other Teſtators Debts, but cach for his own *. 
Com. f, 85. 34 H.6 Tt an Executor of an Executor aſſume the Adminiſtration of the 
fol.14. C. 112-5 f.9+ grſt Teſtators Goods, he cannot afterwards refuſe the Adminiſtration 
of the Goods of the latter Teſtator, but he may accept the latter, yet 
6iT. 17 Jac. ©. B. refuſe the former, but not e contra Þ, 
" #ad Heyders An Exccutors Exccutor. ſhall not be admitted to Adminiſter the 
as Goods of the firlt Teltator, where the hr(t Executor rctuſed to Ad= 
: miniſter, or died before probate, unlke(s the reſidunum bonorum, after the 
r Dyer, fol 372+. Des paid, be given by the Will to the firſt Executor®. 
4 Car, C. B. Denns a y . 
caſe. Croke, parti, Error, the Error athgned was, That the ſaid W. E. had brought an 
fol.115. Action of Dcbt, upon an Obligation by - the name of I. E. Admini- 
ſirator, Bonorum &- catallorum A. E, durante minori etate of I. E, 
Executor of the ſaid A. E. Executor of R. Emry, and demands Judg- 
ment upon an Obligation of 29 /, made. to the faid KR. E. the tirlk 
Teliator : Whereas he could not bring an Action by this name, but 2s 
4H. 33 E1iz, B.R- Adminiſtrator of E. E. For by this Adminiſtration committed, he 
Rob. L'mmer verſ, hath no authority to meddle with the Goods of the hixlt Teltator. And 
Wil', Emry. Croke, for this cauſe Judgment was reverſed 9, 


Paree3. fol.21i» 8.22 Executor. of an Exccutor. cannot ſell the Land of the firſt Teſta- 
GE WP . Orc. 

- ah 0 There are two Exccutors, one of them maketh his Executor and 

tir, Teſtam, p. :. dieth. Debt lieth againſt the Exccutor which ſ{urviveth, aad not again{t 

19H.8.folg. . the Exccutor of him which, is dead f, : 

/ 46 RE, 26, Brook, A 

IN» EXCFUTs Po. GO, | 
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A Man makes two Exccutors and dics, one of the Executors 
maketh an Executor and dies; the other ſurvives, and dics Inteltate. 
The Executor of the Executor (hall ro* mcddle 3 tor the po wer of the 
Teſtator was determined by his dzath, and the ſurvivor of thc 
other;. and the Ordinary may commit Adminiſtration of the Goods 
of the Exccutor which ſurvived, and of the Goods not adminiltred 
of the firſt Teſtator g. And it the Executor of the Executor, who zz n. 2. Boo! 
dicd firſt, meddle with the Good: of the tirſt Teliator, he may be ſued ibid. part. 14%. 
by the Creditors of the firſt Teltator, as Executor of his own wrong *. þ 34 Hen.s. fo!. : « 
But where there is no Joynt-Executor, there molt things which con- Brook. ibid. parr..: 
cern the immediate Executors, extend alſo to the mediate, or more *?: 20 »d. —— 
remote Executors 3 and the mediate Executor inthe fourth and fifth, ;- Pb ate 
or farther degree, ſtands in like manner Executor to the tirit Teliator, * _w 
as the firſt and immediate Executor, and may ſue and be ſucd as the 
former. 
Deviſe that his Executors ſhall take the profit of his Land, until- 
the Heir ſhall be of full age to pay part, one of the Exccutors dic, after 
the ſurvivor maketh his Exccutor and die 3 the Executor ot the 
Executor, who dicd laſt, ſhall have the protit, becauſe its an intere(t 
which ſurvives i. i Dyer, fol. 20. 
In Dcbt againſt the Executor of an Executor 3 the Defendant plcad- 
ed, That the Executors Tcltator had fully Adminiſtred, and that he 
had nothing in bis hands at the time of his death and it was found, 
That he had Afſcts 3 whereupon a Fzeri facias iffucd to the Sheriff, and 
he returned, That the Detendant had nothing. And it was held, That 
the Sheriff (hould be amerced, for he (hall be Eltopped to make ſuch 
a Return 3 and that it thould be no prejudice to the Plaintiff, tor thac 
the Debt (hall be charged fo long as the Record remains in torce, not 
Reverſed by. Error nor Acttaint, And if he hath no Goods of the 
Tettators, he. ſhall be charged of his own proper Goods 3 tor that 
when he pleaded that the firtt Executor had tully Adminitlred, he did 
not deny, but that Aﬀſets came to him atter the death of his Telta- & Paſche 43 Fliz; 
tor k Moorcs Rep, t0!.23. "7 
D. 31. j » 
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Set, X XII. Of an Infant Executor ; anExecutor 
or Adminiſtrator durante minor: gtate ; where 
Adminiſtration durante minori #tate thail be 
good ; what Ads done by ſuch an Adminiltra- 
ror ſhall begood ; and where fuch Adminiſtra- 
tion ſhall ceaſe and determine, Et & contra. 


| N Infant, how YOUNng, loever: he be, may be Executor ®, vet tiie 2 Brook, * b 1t 
Exccution of the Will thall not be committed unto him, until be = <p oo 
C CIV. I ' 


attain the age of Seyentecn years : For Adnunitiration granted drone ,, vo, 


4? ' , 
ih law! » 
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minort #tate ceaſes, when the Infant Executor attains to that age of 
b C. lib. 5. Princes Seventeen years®. And if it bea Female Infant, and marricd ro a Man 
cels, of Seventeen years of age, or more it is then, as1t her (clf were of 
6 Brook. 11'. EXC"+ tyat age, and her Husband ſhall have the Execution of the Will, and 


n.114. 20 Ed.g. fol. (=o ! TEL X 
1. li>.5. fcl 29. 6. Adminiſtration thereof ©, This Limitation of Seventeen years comes 


al. 
Wd 


Princes caſe, in by the Canon, not by the Common Law 4. 
4 Office of Execlut. . An Infant was made Exccutor , and Adminiſtration was granted to 
Co 1G | another durante minori etate of the Infant, who brought Debt for 


Money due to the Inteſtate, and had the Detendant in Execution, and 
then the Executor came of full age. It was moved, that the Defendant 
might be diſcharged out of Execution, becauſe the authority of the 
Adminiſtrator is determined , and he cannot acknowledge fatistaQtion 3 
and it was ſaid, That he was rather a Bailiff cothe Intant, than an 
Adminiſtrator. But the Judgment of the Court was, That though 
the authority of the Adminittrator was determined, yet the Recovery 


- EM. 25 Eliz. C.B. and Judgment did remain ©, 


Goldesb. f01.104- A. brought an Action againſt B. as Adminiſtrator of I. $. during 

the minority of C. Iſſue being joyned, it was found for the Plaintiff : 

It was moved in Arreit of Judgment, That the Declaration was not 

good, becauſe non conſtat, whether C. were Seventeen years of age at 

the time of the Action commenced, at which time the Adminittrators 

authority is determined ; But it was adjudged, That the Plaintiff need 

not ſet forth that matter, firſt , Becauſe the Plaintiff is a ſtranger to 

the Defendants power. Secondly, the Defendant by joyning Iflue, 

fT. 6 Tac. B. R. hath admitted that his power doth continue. 

ou - o #21 An account brought by an Adminiſtrator durante minori etate , 

mo Aſs againſt the Defendant, as Bailiff of ſuch a Mannor, it was found for 

the Plaintiff. It was in moved in ſtay of Judgment, That it is not 

ſhewed that the Exccutor, the Infant, was within the age of the Seyen- 

teen years and it might be, that he was above the age of Seventeen 

years, and yet under age. Per cxriam, it ſhall not be intended, unleſs 

it be ſhewed, that he was above Seventeen years 3 eſpecially, when 

| the Defendant hath admitted him to bring the Action, and had pleaded 
g'M. 7 Car. Wells (© [ye s, 

— A Croke> An Infant Executor cannot releaſe or diſcharge a Bond, without 

+1, fol. 240, a | WIL 

receiving the Money due thereupon. Firſt, Becauſe it will be @ deva 

ſtavit, and charge the Infant Executor de bonis proprizs. Secondly, 

It ſhould be a wrong, which an Infant by his releaſe cannot do : And 

thirdly, becauſe it is not purſuant to the office of an Executor 3' but 

; all a&ts and things which he legally doth according to his office and 

o_ 21 Eliz. B.R duty of an Exccutor, ſhall bind him Þ. But if upon a lingle Bond or 

uvſlels caſe. Anderſ - at - , x . 

Rep. c. 12.2. C. lip Obligation, the Infant receive the Money, and make an Acquittance 

27. Moores Rep. or Releaſe per exriam, it is good, and the Infant thould be bound 
f0l..146. thereby. 

A Guardian recover in Dcbt upon an Obligation made to an Infant, 

the Defendant pay the Principal and Coſts, and prays, that the Guar- 

dian be ordered to acknowledge fſatisfa&ion : The Court faid, That a 

Guarsian, or Infant, or Executor, may not acknowledge A 

Or 
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for more then they recerve 3 and tor fo much they ordered the Guar- 

dian to acknowledge fatistaction, and made an order that no E xc<ca- 

tion (hould iſſue our tor the rclidue?, i446 
Infant Executor, the Adminiltration was committed durante mi. Mite vertus Hill, 

nori etate, Debt was brought againſt the Adminilirator, the Infant Moors REP 10!.2 52, 

cometh of full age, and the Juſtices doubted much, if the Action did ws CON. 

not abate *, 6m 
If an Action be brought by an Adminiſtrator durante minori etate, Ford verſus G 

he muſt aver, that the Executor was flill within the age of Seventeen M995 Rep. tol 

years, otherwiſe it is an Error: But it an Adtion be brought againlt n. 642, 

ſuch an Adminiſtrator, there need no ſuch Averment 1, imo di he 
Adminiſtration durante minori etate of an E xecutor, is not within 970. Carver verſus 

the Statute of 21 Hey. 8. to be granted of neceſity to the Widow of Hi*11'z. Hob. Rep, 

the Teſiator, becauſe there is, an Exccutor all the while, otherwiſe, _— 4g wget 

if the Exccutor were made from a time to come ®, = Þ, —— _ 
Adminiſtratrix durante minori etate of the Daughter Execcutrix, ® M. 15 fac. Eiiers 

made divers Obligations unto the Creditors of the Teltator, and after Y*{-<0%dard, Hob, 

took Husband 3 the Court was of opinion, that ſo much of the Goods FE 

of the Teſtators, as amounted unto the value of the Debts paid, and 

undertaken by the Witc, the Husband might retain as his own. 2x. 

How the Caſe (hall be, it the Wite die, for there the Husband is no 

longer chargeable ", # M. 15 Jac. Pricr: 
A. made his Will, and thereby ordered, That none ſhould have any Caſe, Hob, Rep. 7 

dealing with his Goods, until his Son came to the age of Eighteen 

years except 1.8. per curiam, 1. $. was Executor daring the minority 

of the Son by this Will 9, 0 M. 25 & :8 Eliz. 
One makes an Infant his Executor, and dics, the Ordinary grants Brigttwan v. Keig!» 

Adminittration to a ſtranger, during the Infants minority, after, when Yo Croke, Part. 3» 

the Infant came of full age, he proved the Will : The Queſtion was, OO" 

what remedy the Infant ſhould have againſt the Adminiltrator for the 

Goods, viz. Whether a Writ of Account, or Detinue, or have his 

remedy againſt the Ordinary himſelf, to deliver him the Goods per 

cxriam, he cannot haye account, but a Detinue, or he may ſue in the 

Ecclefialtical Court for the Goods?, » 35 8.8. Ander. 
Error of a Judgment in Debt upon an Obligation. The Error af- Rep- c+25, 

ſigned, was, Becaule the Plaintiff ſues by Attorney, where he was an 

Infant, and ought to ſue by Guardian 3 but becauſe the Action was 

brought by him, as Adminiltrator : So that he ſued in auter droit, 

Infancy is no impediment unto him, no more the Utlary 3 and there- 

fore he might well ſue by Attorney, and the jirit Judgment was at- 

firmed % Fl T. 28 Eliz. R::, 
Debt as Adminiſtrator to 4. L. durante minori etate of I, L, the 14% Fade ve 

E xecutor upon an Obligation, and avers that IF. L. was, within the ir as Ear ods 

age of Twenty one years, the Detendane pleaded an ill Bar 3 and it Pag Fog 

was thereupon demurrcd : But becaule the Court wos retulved upon ti olomew vor. 

Conference with divers Civilians openly in Coure, That che puwer Vighiors Gn ©, 

of an Adminiſtrator durante minori etat?2, doth ceaſe at the Executors P53 et?) 

age of. Seyentcen years 3 and, that Adminiliration commured atten 

tial 
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that age of the Exccutor, is meerly void, And nutwithtianding, this 
Averment here » the Executor might be above the ageot Seycuteen 
years and within the age oft Twenty one. It was adjudged, that que- 
y FP. 40 Eliz. Piaget rens nil caperet, &c ", 
ej 9" (PI An Adminitirator duraute minori tate of an Exccutor, cannot 
oady "eg " grant a term of years, during the minori:y of the Executor : For 
be ſuch an Adminiſtrator hath but a ſpecial property a4 commodum exe- 
catoris, but not a general property as another.Executor or Adminiſtra- 
tor hath, and therefore his ſale of Goods, except they be bong peri- 
zurs , Or, it be for neceſſity of payment of Debts, which he is chargeable 
to pay, it ſhall not bind : But he may ſue and be ſued, and yet his au- 
thority is but a limited authority. And theretore like as it Letters ad 
colligendum bona defundi were granted to one, then he may fell bona 
eritura, as Fruit, or the like. It was doubted, whether ſuch an Ad- 
He cannor aſſent to mjniftrator durante minori etate might aſſent toa Legacy, or the Exe- 
welding ng, ng cutor, per Anderſon, An Exccutor of the age of Eighteen years may 
pay Debrs, aſſent 3 but whether the aſſent of an Adminiſirator durante minori 
/{H. 41 Eliz. Rot. etate be good, he doubted £ 
1097. Price verſus © Debt upon an Obligation made to the Teſtator, the Defendant 
Simpſon 'S Croke, pleaded a Releaſe made by one of the Plaintiffs, the Plaintiff replies 
Part.;. fol.718. vid. . , 2 
lib.s, fol.2g b. That this Releaſe was made without any conſideration 3 and he who 
Releaſed, was within age at the time of the Releaſe made. It was 
thereupon demurred, and adjudged tor the Plaintiff, That it was a 
t P. 4o Eliz. Rot. void Releaſe, being by an Infant without conſideration *, 
2945 Rnor & Rrot B makes Katherine his Wife, and John his Son ( aged one year) his 
Execuiors verivs "7 
Barlow, Croke. part. E xecutors, K, proves the Will alone, and marries the Plaintiff, and 
2, fol,59 +. lib.g. fol. they (without the Son) bring Action of Debt, as Executors againl(t 
27. Ruſlels cal. the Defendant, who pleaded in Abatement of the Writ, That ob# 
was made Executor with Katherine, and that he was yet alive, and 
not named, &c. The Plaintiff replied, That Fobhx was not above one 
ycar of age, that Katherine had proved the Will, and had Adminiſira- 
tion committed to her, during his minority, &c. Whercupon Tel- 
verton demurred, and adjudged tor the Detendant, © nod billa caſſetur. 
For that thcy are both Exccutors, and ought to be named in the 
x T. 6 Jac. B. Re Attjon ®, 
—_ _ RR Debt by Executors upon an Obligation made to their Teſtator for 
pare" " payment of Fifty two-pounds z the Defendant pleaded, Thar he paid 
the Fitty -rwo pounds to one of the Executors in fatisfa&tion ot the 
ſaid Debt, and all Intereſt and Damages upon itz and therevpon Re- 
leaſed to him the ſaid Obligation. The Plaintiff replied, That the 
Executor who relcaſed was within age : per curiam, This Relcaſe by 
an Infant ſhall not Bar, becauſe rhe Infant being Executor, by courſe 
of Law is to have the benctit of the forfeiture of the Bond, and the 
| intireſum in the Bond, is a Debt duc to the Exccutor z and the In- 
; . fant being but one of the Executors, takes part of che Mvney only 
- (alchough it be all which was due in Conſcience) yet this Keleale thall 
| not Bar him; but if he will take all the Money, and make a Relcaſe, 


this is good ; And it he will have remedy, he mujt have it in a Court 
of 
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of Equity, and cannot plead this Releaſe in Bar at Common Law. 
Judgment for the Plaintiff accordingly *, 

Debt againſt an Executor upon an Obligation of the Teſtator, the 
Defendant pleaded, That the Teſtator made him Executor until I. $, 
ſhould come to the age of Twenty one years, and in the mean time 
keep all his Goods for him, and then deliver them unto him 3 and the 
ſaid I. S. then to be Executor, and (hewed, That before the Action, 
T. S. came of Twenty one years, and he delivered Goods to him, 
which he accepted 3 it was debated by the Court, That if the firlt 
E xecutor waſted the Goods, how the Creditor ſhould relicve himſelf 
for thoſe Goods, the new Executor taking upon him the Executorſhip. 
It was argued, That the old Executor did remain Executor, as to have 
an Action againſt them, for againſt the Vendees they can have no 
remedy ?, 


x M, 13 Car. B. R, 
Eniverun ver ſus La- 
t ham.. Cfoke, parts 
1. fol.450. 


y T. 19 Jac. C.B. 


If an Infant be made Executor, Adminiſtration durante minori Chandler v.Thomp- 


etate may be committed to the Mother 3 but ſuch an Adminiſtrator 
cannot ſe}l the Goods of the Teltator, except it be for neceſlity of pay- 
ment of Debts, becauſe he hath the Office pro commodo infantis, and 
not to his prejudice *, 


Sect. XXITT. Whoſhall be ſaid to be an Executor 
of his own wrong ; and what A& ſhall make 
him ſo, 


'ﬀA N Ex:cutcr of his own wrong, is he that takes upon him the 
Offc- of an Executor by Intrution, not being fo conſtituted by 
the d:cealeJ. nor for want of ſuch Conſtitution . ſubſtituted by the 
Cour. to Adminiſter. And therefore, if a Man dicth Intcitate, and a 
ſtrange perſon takes the Goods of the Intefate, and uſe or fel] thim 3 
this makes him an Executor of his own wrong ®. And thoſe to whom 


ſon, Hob. Rep. fol. 
25g, 


; M. 1655. Ingrar 
ver(\. Fawſcor. Stiles 
Rep. fol.453, 


T I3aMmCELL 


the Inteſtate was indebted, have no other remedy for the recovery of —M. oats. ©. hb. 


their Debts, but to charge him as Exccutor de ſon tort, But when an 
Executor is made, and he prove the Teſtament, and afſume upon him 
the charge of the Will, and Adminilicr. Jn this caſe, if a ſtranger 
takes any of the Goods, and claim them as his proper Goods, and uſe 
and difpoſe of them as his proper Goods. This doth not make him an 
Executor of his own wrong, becauſe there is a rightt.l Executor, 
againſt whom an Action licth: And thoſe Goods which are fo taken 
out of his poſſeilion, after that he hath Adminiltred, ſhall be Aﬀets ia 
his hands. And though there be an Exccutor which doth Adminifter, 
yetif a ranger taketh the Goods, and claim to be Executor, pay, and 
receive Debts, or pay Legacies, and intermeddle as Executor. In this 
caſe, by ſuch expreſs Adminiſtration as Execcutor, he may be charged 


5. fol.33. 


as Executor of his own wrong, alchougi there be another Executor , © gy. 1, 24, 
de droit®, When a ſtranger takes the Goods betore the rightful Exe- 9 £4. 4. 14. 
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cutor tad aſſumed upon him, or proved the Teſtament. In this caſe, 

he may be charged as Executor de ſon tort : For the rightful Executor, 

ſhall not be charged, but with the Goods which come into his hands, 
< Lb. 5. ibilem.. after that he aſſumed upon him the charge of the Will ©. 

He that takes the Goods of the deceaſed, to (atisfic his own Debts or 
4 M. 4o, 41 Eliz. Legacy, is chargeable as Executor of his own wrong 4, an Executor 
B. R. Coulters cale. > Gy tort cannot retain, to ſatishe his own Debt *, for great incon- 
ey vo þ—"2] venience would inſue thereupon : For every Creditor, (and eſpecially 
Ur verſus Lamb. when the Goods of the deceaſed are not ſufficient to fatisfic all the 
Brownl. p.1.(01.103- Creditors ) would contend to make himſelt Executor of his. own 
M, 11 Jac qt wrong, to the intent, to ſatishe himſelt by Retainer ; by which means 
mers ©.” others would be barred) and it is not reaſonable that any ſhould take 
Moores Rep. n.595. advantage of their own toxt : But all loyal ats which an Exccutor of 
Irelands cale, his own wrong doth, arc good. | 
It a Wife named Executrix, or not Executrix, take more Apparel 

of her own then is neceſſary, and convenient for her degree this is 

an Adminiſtration : But it by the Aſent or Delivery of the Executor, 
j 33 #.6, fol.z1. Of- je ic not, 
tice Ine, If one do either pay Debts of the Teſtators , or receive Debts, or 
S, Porters caſe, make Acquittances for them, or demand the Teſtators Debts as 
Brooks, tit. Admi- Executor, or give away Goods which were the Teſtators, or de- 
niſtr. Pp. 6. livered Moncy of the Teſtators. for Fees about proving the Will , or 
being ſacd as Exccutor, do take it upon him, and plead in Bar as an 
Executor, All theſe are Adminiſtrations, and will make him Exe- 
Ccutor of his own wrong although there be an Executor or Admini- 
ſirator of Right : But it he pays Fees or Debts only with his own 
Moncys, he is note. 

But obſerve, That if one hath poſſeſſion of Goods as Overſcer, or 
by Letters, ad colligendam, or by Will, which is revoked, or by reaſon 
of expences circa funeralia, or if a Feme Covert refuſe after the death 
of hcr Husband : Alltheſe, where an Action is brought againſt them, 
ought to plead the Special Matter, without that, that they. Adminiſtred 
in any other manner 3 but he which claimeth an intereſt, ought to 
conclude abſque hoc, quia ut Executor 8, 

If the Biſhop grant to B.litteras ad colligendum, & ad vendendum 
ea que peritura eſſent & compotum inde, &c. He to whom the Letters 
are granted, fell the Goods of the Inteſtate que eſſent peritura, He is 
þ g Eliz. Dyer, ſol. an Executor of his own wrong Þ. 

256, If a Man make a Deed of Gift of all his Goods and Chattels to an- 
i Goldesd. _ other, and dieth Inteftate : And this Deed is fraudulent, or but in 
Rate” truſi, and the Donee after the death of the Donor doth diſpoſe of theſe 


26, 37 Eliz. Ror. Goods and Chattels, . By theſe means he ſhall be an Executor of his 
1028, Kitcl.in verſ« Own wrong, *. | 


Dizon, ? þ4 . | * ol N 
þ P. 36 Eiiz. C. P: ; Where a Man is Executor of his own wrong, though Adminiſtration 


Bradbury v. Reynel. ÞE-committed to him afterwards, or to a ſtranger 3 yet the zort is not 
Croke, part. 3. fol, purged, but may be charged as Executor of his own wrong, becauſe 
365. 21 Hen. &-8. he hath once ſubjected himſelf to an Action 3 and therefore ſhall not 
5 Edi4-47- 25:3 diſcharge himſelf by Matter Ex poſt fatto *.. 


ic 1:20. KE:tw. $&s 


33 H.6. 31. Dyer, 
5 167. ZI Ed. 4» 
ſol.5. 


An 
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An Executorof his own wrong may be ſucd for Legacies, as well as 

"a rightful Executor, Per Popham &* Telverton , but Williams doubtcd 

of it}. { Noyes Rep. fol.13: 
A Woman Executor took a Husband 3 afterwards they are devor- 

ced, cauſa precoytratics; tie Woman appealed to the Court of Dele- 

gates, depending which Appeal, the Huzband did intermedd!le with 

the Goods, and afterwards the Wife diced, It is a Qwere. 2. Mar. 

'Dyer, fol. 105. If this intermeddling ſhill make him an Executor of 

his own wrong. See Lib. 5, Conulters Caf?. That it is an Adminiſtra- 

tion 3 for the very intermeddling with the Goods, is that which gives 

notice to the Creditors, againſt whom to bring their Action ®, m 2 Mir, Dyer, liv, 
Debt brought againſt B. as Executor of his own wrong, he pleaded 5+ Coulters cale, 

ne unque Executor, and it was found againſt him, and Execution was 

Awarded againſt him, for the which Debt, viz. Sixty pound for his 

falſe Plea, although, in truth, he had not intermeddled, but with one 

Beditead of ſmall value; and it was faid ſo to be adjudged 40 Eliz. 

C.B. in Kitchin and Dixons caſe ", x Noyes Rep. fol.f9. 
The Exccutor of his .own wrong , renders himſclt liable to the 

Action, not only of the right Executor, but alſo to the Suits of the 

Teſtators Creditors 3 yet but only fo far' as the Goods which he fo 

wrongfully Adminiſtred, do amount unto 9. 0 6 4.8, Dyer, fol.2. 
It a Man perform only atts of Charity or Humanity, as to bury - _ _— 

the Body of the Teitator, or feed his Cattle, or preſerve chem by OS » Soaner. 

taking them into his cuſtody, or difpole of chem only about the Fune- Croke part, 1. 89. 

rals, or make an Inventory thereot 3 he doth not hereby make himſelf 

an Executor of his own wrong, when there is an Executor or Ad- : 

miniltrator of right P. þ T. 20 H. 7. hey. 
If a Man lodge in my houle, and die there, leaving Goods therein pate Gagne "4 

behind him, I may kcep them till I be lawfully diſcharged of them, | 

without making my ſelf chargeable as Zxecutor of my own wrong 3 

for it willno more charge me, then if I took an Inventory of the de- 

ccaſeds Goods 1, q Kelw, fol.6 3: 

_ E.P. is charged as Exccutrix de ſon tort Demeſn for takirg of di- 

vers Goods into her hands to the value of 400 /. and ſells them by the 

aſſent and dirc&ion of I. P. her Son, who afterwards takes Letters of 

Adminiſtration, and paid the juſt Debts upon Specialties, as far as the 

Goods of the Inteſtate amounted unto, as well to the value of the ſaid 

400 l. fold by his Mother, as of all the Goods, whereof the Inteſtate 

dicd poſicfled 3 the Detendant pleads plene adminiſtravit, The Queſti- 

on was, whether E. P. ſhould be charged as Executor of her own 

wrong, and adjudged that the ſhould not he charged, but that the 

Plaintiff ſhall be barred : For the Action being brought after the Ad - 

miniſtration committed, and when ſhe was chargeable for thoſe Goods 

to the Adminiſirator, and when the Adminiſtrator hath fully fatished 

in paying the Dcbts of the Inteſtate, as far as the Goods of the In- 

teltate amounted unto. It is not reaſon ſhe ſhould be charged by the 

Plaintiff, for then ſhe ſhould be double charged, viz. To the Admi- 

niltrator, and to the Creditors 3 ncither is it realon, That more _ 

Pp 2 "Ee 
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be ſatished out of the Goods of the Inteſtate unto the Creditors, then 
the Goods of the Inteſtate amounted unto.z and ſo much being fatis- 
fied, they ought not to have more : But if the Action had been 
brought againſt. her, before the Adminiſtrator had. fully adminiſired 
7M. 3 Car. C.B. all in Debts, peradventure it might have been otherwiſe”. 
Whitmore verl.Por- Debt apainſt A. as Executor of 1. S. hepleads, That he had taken 
fs Croke Part* 1+ [ eters of Adminiſtration, Judgment of the, Writ 3 the Plaintiff re- 
wt plicd, That the Defendant Adminiſired de fot. tort, and after took 
Letters of Adminiſtration, &c. And upon this it. was demurred, per 
curiam, after the Defendant by his tortzow Adminiſtration hath given 
advantage to be ſued as Exccutor, he cannot by his own a& purge him- 
ſelf of this tort, and” the Plaintiff hath EleQion to ſue him one way or 
[T. 28 Eliz. Rot. gther ; for he ſhalt not take advantage of his own tort £. 
907. men If Judgment be given againſt an Executor upon Demurrer, and 
— foal.zo2, * Execution be Awarded, the Sheriff cannot Return, Nulla habet bona 
Te|tatoris, but is to return a Devaſtavit 3. as if it had been found againſi 
the Executor by Verdi& : For he hath charged himſclf by his own 
t Ibid, Croke, part, Plea ©. 
3. ; Debt werſis A. as Executor, he pleaded 'ne-nnquer Executor, ec; 
And a ſpecial Verdict found, that Adminiſtration of the Goods of the 
Teſtator was committed to the Wife of the Defendant, who is dead; 
and that he kept Lovam partem bonorum in his hands, and (old them; 
Wiliams moved, That this Verdi was void for the incertainty, for 
bdnam partem is altogether. uncertain 3 . but it was held well enough, 
For if he detain any part, it makes him Executor de fox tort,&c, Where» 
4 Anc + pero... it was adjudged for the Plaintiff *, 
pact. $o i $92» Leſſee for years of a Reverlion, who dicth Inteſtate, his Wiſe a(- 
ſigned it by Parol to A. after the Wife took Letters of Adminiſtration, 
and made an Aſfignment thereof to K. Per curiam the ſale before Admi- 
niſtration was not good, becauſe it was a Reverfion, and no Entry 
could be therein made, nor can-.any Man-therein be Executor of his 
x P. 25 Eliz. B.R. own wrong, But the laſt Aſſignment was good *. 
in, ter, Kenruke ® The Executor.of A. brought Action of . Debt againſt B. as Exe- 
1.11 og, ag cutor of D, upon a Bond, the Defendant pleaded that D. died Inte- 
a ſtate, and that before the Writ brought, Adminiſtration of his Goods 
was committed to N.. who Adminiltred,. and yet doth 3 the Plaintiff 
replied, That D. died Inteſtate, and before the Adminiſtration grant- 
ed, divers. Goods of his came to the Defendants hands, which the 
Defendant, as Executor of the ſaid D: Adminiſtred, Sex -aliter ad 
ſuum proprium uſum difpoſuit , it was found for. the Plaintiff: For 
ſince there was an Executor- before the Adminiſtration granted, the 
Plaintiff had caufe of Action veſted jn him, which ſhall not be taken 
away by ſuch an Adminiſtration after granted 3 though it be be- 
fore the Acion_brought : And, the rather, becauſe the | Goods 
taken by wrong before the Adminiſtration , ſhall not be Aﬀets in 
 T- 12-Jac. C. E; the hands of the Adminifirator, till they be xecoyercd, or damages for 
Keb'e v. Otbaſton, them Ye. 
wlob. Rep-{01.49> . 1 
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P.rtlV. Of the F orms of Teſtaments. 


— —— I me neem 


PET er. gion 
If the Ordinary take Goods of the Intcitate, being out of his Dio- 
ceſs. He is not to be charged as Ordinary within the. Statute of I. 2, % 12 Rh 2, Admin 


c.19. Becauſe he took them of his-own wrong 2, — _— «PIts + 
=>» « y | * 


Se, XX1V. Of thoſe things which doappertainto 
the appearance of the Teſtament, 


1. Every Teftament is to be proved by Witneſſes, or by Writing, 

2, Two Witneſſes needful, and two ſufficient. 

3. What if the Witneſſes be not free from all Exception, whether doth 
the number ſupply the Defett ? 

4. Sometimes one Witneſs is ſufficient. 

5. Every one may be aWitneſs, which is not forbidden. 

6, = eſpecial Cauſes, which do miniſter Exceptions againjt Wits 
neſſes. 

7. Who are excluded for their diſhoneſty. 

8. All Malefattors are nt repelled from witneſſing. 

9. Who are excluded for want of Judgment, and how long, 

10. Who are excluded for AfﬀeGtion, and how far, 

il. Whether a Legatary may be a Witneſſ. 

12, Whether a Woman may be a Witneſ,. 

13. Whether a poor Man may be a Witzeff, 


"F Aving ſpoken of the general internal Form, common to every: 

Teſtament, that is to ſay, of the making of an Excqggor. Now 

let us return to the general external Form, that is to ſays the Form 
whereby every Teſtaments may lawfally appear. 

Wherefore (1) that Wills and Teſtaments may lawfully appear, it is 

requilit that there- be ſufficient proof, either by Witneff, or by Wri- 


ting 3, a Naſcard, Tra®.de 
Of Proof by Wiiting, it followeth afterwards in- the. handling of probar. verb Teſtz- - 
the particular Form of Written Teſtaments®. ELD 4 IOIEA 


, ! . . praſvmi queml b. c 
Concerning Proof to be made' by Witneſſes, two things are efpeci- greg Þ>.. Saad, 


ally to be examined. Firft, How many Witneſſes are required for the tull fife confirmar.Mar- 
Proof of a Teſtament, or laſt Will :- Secondly, What manner of Perſons © B conjett. ult, 
may be received for-Witneſles. My rmqpet me _ 
For the Number, By (2) the Laws and Cultoms of this Realm, two g 2, 
Witneſſes arc needful © 3 and again, two are ſufficient 4. So that as itis « us awtem- clv/le 
not neceflary to have any more then two, fo it is vain to have no more pre>-4p G_ mo 
but one ©. . For the better -underſtanding of the which twotald con- = Lora. - aa *,4 
cluſion : . orditt. 

Firſt, where it is affirmed that two Witneſſes be ſutficient 3 that is to 4 Liadw. ia © ftoev- 


, _ : >. af Ro. r% probats 
be underſtood, in caſe the ſame two Witneſſes be without caule of Ex- 7 2 *0 "om 


vinc. conſtitu, Cant; Peckius in c» privilegium-de reg. jur. 6, n. 7. e Jab. in L. cundt, C, deformina 
Trinicare, Hyppol, Siogul. 102, ON 
Ception * : 
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: lone are not lut- 
Witneſſes, two alon . 
__ Les £4 ; be not lawful he ſame is to 
[ C. rela:: m <l.1.6e ception A = So of a laſt Wills3 at the leaſt where t 
<> eos Lindwe: 6.5 or the r R 
mg yer Seng +a in Form of Law. be not free from all Exception, but 
js *, proÞati; Man- P kat if (2) the Witneſſes be ſe three or four: Whether be 
tic. de corjec. ulr- But whatif (3 two, ſuppoſe , if th 
tic, de CIr Jet, _ et are more 1n number than x11 > It may be an{wered, That ij tne 
OOOE: 00P icient for Proof of the Will * ſubject, be light or ſlender, 
they (ufticien 'itneſſes are ſubject, | 
5, 6. : the Witne g. . the Ex- 
Seay ">= wg -19-46.0graely payee" iſh the credit of their Teſtimony, nd _ 
Cum eſ:cv de refta. Cach as do in part dimin1 Y lticity, or ſuſpicion of ſome {mall fay t 
£ Xl & 151 DD, eption of friend(hip, domeltic! yy fe&; and fo the teltimony of three 
—_ the number doth ſupply —_ us Exceptions, 1s as the Telti- 
Le ES Itdtat of Lange Am. 
antic. de cor- ; S. WI nous; 
"et vl: vel lib 6 a An = wor: = Witneſſes be rs qv peep the 
+ ago 2, tons wher ; : (11 Utter - 
—_ 0- a Exception of Perjury, _— a Witneſſes are ſubje& to 
; Maſcard. de pr as : D olition! 3 OT, wnc h Examination 
ba'. verb, gs credit of a ny or, when the Law doth _ t by = ron 
Awpl. 1. Alciat. de , * Exception k 3 Or, . etually mad. or 
pretump.reg2pre : of = Witneſſes, as of — gfe fan, the Perſor, but in the 
AY L 0 . . t c 
cn. recep. underſtanding z or, _ like caſes, the number doth not ſupply = 
Q } {tis ns iti n In thele an 2 | . 25 the Teitimony ($] 
teu, verb. te Depolitto f them all is 
mpg Gabr. 1b. 1. defekt, but the Teſtimony oft t 
- . . 5 
com, conclul, tir. 0, ls e Witnels is as none, yet 
teſti». coneluſ. 7. n. .NONC here (4) it is affirmed that on he dine dads 
13. Ryp. de Mariil. Secondly, W hority of the Teftator, that he may 
Sing. 38, Menoch. ſuch is the power and author "fall Proof 3 as if the Teſtator com- 
iearbr. jur, lib. 2, Witneſs ſhall make a h perhaps that any other 
—_— ta that one , to him (being lot pernap | 
OE On mit ſomewhat in ſecret unto illeth in his lite, that that Perſon alone 
conſe 249, know thereot) and willet is Will, Jn this cab thi ene 
{ Felin. 1a c.dile&i. ſhould __ he Declaration of his Will. In ill and 
de accuſ. extra. Pa- ſhall be credited _ c t to prove 'the Contents of the laſt Will an 
rif. confil.g8. N. 52, Perſon allh c is tufhicien J 
vol.q. ment*ot the Perſon deceaſe 6+ hat manner of Perſons are 
m Ruin. conf. 149) Teſta "00 hay” Queſtion, that is to lay, . 4fi Rule, That 
250. vol. 5. Gadr: For the ſecond Qu ſes. This may be delivered for aRule, , 
lih.1. = mm to be received —_ = ani by Law forbidden to _ —_ r 
ON crnch 5) whatſoever Perſo is Rule is ſhort 3 but if we 
» th, 40 4 itted P. This _ . . 
, Vide eun?. Gabr 60 wages ramorg & ſhew in particular,what Perſonsare in this 
_—_— Gefocnd to the ga ng ea by the Civil and Ecclcſiaftical Laws, 
o D. Theopom. = caſe forbidden to bear Tc - " ach diſcourſe, as the ſame ſhould far wn 
#0 Ga6e _ fol. we ſhould find it a matter © Il volume , for there be many volumes 0 
den. _ p: obar. fol. cced the quantity of this {ma VOL is a matter wherein very much ls 
fL ba <# + ag: ng lo af d _—_— the circumſpect Judge * 3- ſo that 2 
—_ ation —_ . eniel wil 
reſtib, ft to the diſcreet confi cr ! this behalf ©; only | 
q1d quod pluſquam lefr rd alfo to preſcribe any certainty 1n icnefee are mot ana 
. a by the Witne 
I + per WC} ſpecial Cauſes whereby di 
ilium lib. qui inſcr's remember three (6) _- ſ is, Diſhoneſty in Manners the ſecond is, 
ae CS +160" Rr, 190 a lating 1 the third is, AﬀeRion more to 
t:ſtibus probandis, dement or Un 
vel reprobandis, Want of Ju 5 


ys her *, 
Var. authorum, &c. the one party; than tothe ot ; 
rL.3.S1. de tefti- : : ins. ihivtous th rat, 
bus, f, ld. & aliiind, L.3. $1, t Has-cauſas veluti precipuas proſequ 
4 Bar, Bi O a l i " 
/ 
de telith, part.t. 


” — — 


The 
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The firlt (7) Cauſe doth min ————— 


01, nOt only a P2n{t por. 
; | a ig J & bo PC: 

jured or torlworn Perſons convictec of AI 22 7ttire of For 
on the Statute of 5 Eliz, *4Þ.I4. Or conyj- 


Berv, un. . 
c of Fel; ay» Or by Judg. 
pon the Pillory, or Tumbrel, or becn 
like, wiereby they become Infamous for 
"4s culpe ſunt majorit infamis. 43 E4. 2, 
Conſp. 11, 27 Aſſump. 5g, 33 Hl6. 55, 2; H.6, 0. orteſs, e, 25. 
But alſo gain all other Malcfactors, or © De Þecjuri e251, 
: cd, become In- Moniola oy card, 
be a Dignity, to be 2 Witneſs *, But a) ine Probat. verbuper. 
Ir evil life, the Law eſtecmerh an- 2 ere hnrngn 
Pondereth the Credit of each idem Miicard. de 
3 and therefore light lite, ——_ VET. CI. 
) among(t many Limitations of this ; De Incas ; 
Exception, drawr from the evil life of the Wi IS i s, five facti. "a 
if any Man having committed any crime, (Perjury eXCepted ©) hath t-me. Jaf, j, L. cun- 
reformed his manners, clear from his ormer taule, and hath lived 99s .C. de fumma 
honeltly, and laudably by the ſpace of thre Is (ai 


© Trinieae, 

duction, ſuch a Perſon is not repelled from ; Sen Ts d's 

General Pardon cometh, ang Nitas. | x 

Pardon the Fe ony, heisa good Witnels, See Paſc, 21 Fac. iy Camey, * © infamibug 0+ 7 
» Godbolt, Rep, 288, For the Pardon doth Fn os eo 
not only take Way peram, but notam ; and when it is pardoned, the teſtibus, * 

[me and Infam > and ſtands ; -_ 
vid. Trin. I3 Fac. Rot, 933. Fob. Rep. fol. $1. Cuddingtons = May cluſ, 2c) Me cor 
The ſecond(9) Cauſe doth comprehend Children £, 1diors 5 Luna- ;, hin v- 
tick Perſons " and ſuch like, of whom it may be faid as of the for- &os, 
mer z That as they which reform their evil manners, a ; 
fc, are not to be repelled. So theſe hd, te = 
Perſons being altered in their knowledge, that is o ſay, the Child be. Pha imam 
ing grown to years 'of diſcretion, the Idiot made Wiſe, or the Luna- «c. teſtimonium de 
IS fit, or frenzy, then their Teltimony jg teſtibus exrr, 


. : Inſtir, de 
e done, during the time / $ Tſtes Iaſtir, « 
of their minority i, or madneſ; *; ſo that 


> CT tao! 


Xs 


C. Gd lumma 


. » teſta. ord. 
they Wcre not utterly void £ Rebuff, de repro- 
of underſtanding in thoſe former Eſtates 1, 


bar. & falvar, ref}, 
Ne wht, : . ton, doth reach unto thoſe Yer». furioſus, Car. 
Witneſſes w ich be of Kinred or Alliance m 


' "gg" : P38. traQ.” de rel 1. 

» Or which be Tenants, bus, reg. 114. Bir. 

ucting them * ; and 0 tradt, de teſtiſus, p. 

m they are produdteg », ltem, __ nb; conffirvir 

| Depolition Þ 3 where. PW nay _— 

In (as in many things elſz) very much is attributed to thediſcretion of b D. $ reftes & Min. 

the Judge, who, as the Kinred or Athnity betwixt the Witneſſes, and fin. i. $ furich, Jr 

ſit. de Curator, 

diſtioguir. inter furioſum & mente captum. Z3 Angel. Are. in d. $ teſtes, Aideric. ira, & 

G $. N18, þ Malcard. tra&. de Probat. verb, furioſus conciul. 838, | Jul. Clar, pras, crat. 

Alberic. l. tra&, Ce 5+ DUM.24, »m De qJu.bus Alberic, & tra * CP. 1. & Hedtor. 4:m/}-114 ; 

teli15us verb. affinis, # De is teſtibus, ;dcm Alberic, detract, c, >. 9 Iamicus quarenys 

dus, docer Maſcard. ind. trad. de provar. conclul. 8gc, Ivatenus very rec 'Picndus, Campes 

© teſtir, reg. 23, p Albericus, tract, de teſlibus, c. 4, 


T's 


*44 > 
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the party, is near or far off 3 the fear of Tenant, or Servant, or 
- the diſpleaſure of his Lord and Maſter, greatoor little, the enmity be- 
twixt the Witneſs, and the adverſe party, hot or cold 3 or the com» 
moditythe Witneſs is torcap, more or leſs: So the wiſe Judge ought 


-q De hujuſmodi re- togive more or lefs credit to their Sayings and Depolitions'4, 


fit©u', Hettor A- . what ſhall we ſay of the Teltimony of thele Perſons, namely, of 


reſtib, verh. affe4i- a-Lcgatary, of a Woman, and of a Poor Man? 


- onem habens, Gabr. I ſuppoſe the (11) Teſtimony of the Legatary tobe good for the 


Itb.1. com. concluf. reſt of the Will", but not for his own Legacyſ; and therefore where 
tir. de reſtiv. CONc's there be but two Witneſſes of a Will, whercin either of them hath 


 ©,':1O, 11, 12, 13, 


14, 15, 15. Payor. ſomewhat bequeathed unto him, *this Will is not ſufhcientlyproved for 
in c. ſuper eodem thoſe Legacies © :' But for the reſt of the Will it ſeemeth to be ſufficient- 
.&e reſtib. EXIT. N. 8 ]y proved u : 


—_— wg yr But by the 'Law of this Realm, the Legatee4s no good Witneſs, 


verb. ini:ricus,verb. becauſe he thould be Teſtir-in re propria, which the Law will-not ad- 
domeſticus, & verb. mit : For it his Teſtimony be good, as to the Will by conſequence, 
conſanguineu*. and ſecundario, he doth thereby make- good his own Legacy. And 
y $ Legarariis, In- 11 fore in the Caſes of Tenants Right, Common, Modus decimandi, 


ſtir. de reſtam. ord. , : | 
FG in 6. $ and the like, the Courts of Juſtice will not ſuffer them to be Witneſs 


*1-garartis. one for another;but if the Legatee doth Relcaſc his Right'to the Legacy, 


Bar. in Ls omnibus 1,; : . . - 
5 - TC . his Teſtimony is to be received. P. 14 Fac, C. B, The Lord Willian: 


Porcins in d. 4 Le- Howards cafe, Hob. Rep. fol. 91, 92. 


-garariis, A Woman (12) is alſo a good Witneſs in this caſe by the Laws Ec- 


4 Albericus, tra®. clefiaſtical* : And whatſoever divers do write, thata Woman is not 
de reſtib. C.4-n 57. without all Exception?, becauſe of the inconſtancy and frailty of the 
Rn, hoc ar. Vivius, ay TY 

com. opin. verb, Feminine Sex, whereby they may the ſooner be corrupted *; yet I 
reſtis, take it that their Teſtimony is ſo good, that a Teſtament may be 


'# Panor, & Covar.in proved by two Women alone, being otherwiſe without Excep- 


c.cum eſles de reſta, tion *. 


\ EXT, 


» Dec. in L, farm'ina, A Poor Man (13) likewiſe, being an Honeſt Man, is not forbidden 
&e reg. jur. ff, Gra- to be a Witneſs ®., 

'verta, confil. $9 An Alien may be a good Witneſs, as it was adjudged. P. 14 Eliz, 
Duke de Norfolks caſe 3 but an Infidel cannot, Forteſc. c.25. Inftir. part, 
I. fol.6, b, 


Tis g. 

7 C. Forus, de verb, 
hgnif. cxtt, 

s Sichard. ia L. hac 
conſulriſſima $ ex imperfefo. C. de teſta. Ripa, trat. de-peſte. c.-2. 0.14 que ſententia communis 
"Eſt, Covar. in d. C. cum eſiesn. 14, b Vivius Theſaur, com. op. verb. teſtis, Tu verd luſtinjaraſta, 
vide Gabr. lib. 1. com. conc{uſ, tic, de teſtib. concluſ. 18, ubi traditaeſt regula de paupere eſte, yarie 
4im ampliata, edm limitats, 


in 
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Set. XXV, Of the particular Forms of Teſta. 
ments. ” R 


I. . So many particular Forms, as kinds of Teftaments. 


He (1) particular Forms of Teſtaments be no fewer in number 
than are the ſeveral kinds of Teſtaments ; For every kind hath 
his particular Form, by the which it differeth from the reſt 3, 

The ſeveral kinds of Teſtaments are theſe ; that isto ſay, ſome be 4 L. Julianus $. 6 
Solemn Tefiaments, and ſome. be Unſolenm 3 ſome Written, and ſome quis ff. ad exhiben- 
Nuncupativez ſome Priviledged, and ſome Unpriviledged >, Of the 4% ; 
particular Forms of every of which kind, albeit I have already faid - - = mee - _ 
ſomething in their ſeveral Detinitions 3 yet now alfo it ſhall not be in x 3 a, 9, 10,11,12, 
yain to add thereunto theſe things following, : ©. 


Se&, XXVI, Of the Form of a Solemn Teſta. 
ment, DI Sy 


'1, ' Divers things ought to concur to the Form of a Sulemn Teſta« 
ment. 


2, No Man tied#» the Obſeruation of this Solemn Form, 


N the making of Solemn Teſtaments, many things are requiſit , 
whereof if any one be wanting, it-is not reputed a Solemn Teſta- | 
ment 2, 45 os —_ —__ 
. . . ' . - k . 
Firſt, (1) It is requifit that there be ſeyen Witnefles preſent at the _ % th; Mig. 
making thereof b. | ing. 
Secondly, They muſt all be required, neither is it ſufficient, that hr, ſed cum pau- 
1991155 


they be preſent by chance or unrequiredes. c Auth, rogati C. de 


*. Thirdly, At is required, that every Witneſs do ſubſcribe his name tefta, L, © hzredes 


with his own hand, it he can write, or elſe two or three others for palam ﬀ. de teſtam, 
him 9, d L. fingulos de te- 


Fourthly, It is requiſit, that the Teſtator do with his own hand rg > cg 


write his name, whom he will ſhall ſucceed, and have all his Goods 3 1atim. 
and if he cannot write, that then he name him before thoſe Wit- # L. jubemus L. cum 


neſſes ©. anriquitas C, de 
. 5 . . a N [ , 
Fifthly, It-is requiſit that the Witneſſes be ſuch as are not forbidden effi — wane 


to bear Teſtimony in that behalt F, patio hcedis, ut 

proprio teſtaror ©- 
re fiat, quin ſufficic fi teſtator, alio interrogamte, an velit talem fore hzredem ? reipone, 
f. Inſtitur. de refta. ordin» ita. DD. in d. L. jubemus Graſl. Theſaur. com. op. 5, luſticut, 9. 1, 


$+ tees. 
F Qqg Sixthly, 


I us er ett SSL 5 Ib 
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Sixthly, It is neceſſary that the Witneſſes do ſee and behold the 
7 Menoch. de arbitr. Teſtator, and not hear him only ®. It is alſo neceſſary, that the Wit- 
Jud. q. 1:b-2. cen'-5s neffes do ſeal the Teſtameng. either with theix.own Seab, or withyhe 
cal. ; ht _— = al of another. , | 
_—_— -” Finally, It is neceſſary that the Teſtament be mage jatyane time, 
h D. $. ſed cum pau- without any intermiſſion, except. natural , ſuch as cannot be. a- 
latim. ,. voided! 

i Eodem $- &.ibl a v1 thus (2 ) made, is called a So!emn Teſtament, which 
OS Form if Men would obſerve, (but no Man is neceſſarily tied thereunto 
þ Supra part. 5 $ here in England &) it were a more fate way, as well againſt the forging 
9. of falſe Wills, as ſuppreſſing of true Wills, 


—————C 


Set, XX VII, Of the Formof anUnſolemn Teſta- 
ment. . | a 


| 


1, What is requiſite in ahomaking of an Unſolemn Teftaments- 


þ the (1) making of an Unſolemn .Teſtament, it-is not preciſely 
neceſſary to ule any. of the aforeſai& Ceremonies: This only is 
needful here with us. in Englend, that the Teſtatgy;d9(tappoint 

"ON his Executor , and declare his Will before two or three Wit- 
- hag <a, neſſes, whoſe Teſtimony, partly by the Laws Eccleſiaſtical,.®, and 
extr.. eſpecially by the General Cuſtom of this Realm b, is ſufficient 
bLind4in c. ſtatn- for the Probation and Approbation of. the ſame Will, concerning 


rum, verb. probatis the Appointing Of an Executor, or the Diſpoling of Goods and 
lib. 3- Provincial, Chattels© 
conſtirv.Canr. tra. attE1S . 1 | 


de repub. Ang]. lib. 2 EDS 0 \ 

J« ny 4 Peck. 9. in c. privileg. de reg- jur- 6-. © Atque huc-tendit quod: ſeriptum reliquic Min- 
-fing/ in Rub. de wil. reſta. num-6- Videlicet, apud eas gentes que juris civilis obſervatione non 
-repentur (quarum Anglic. eft przcipya) jus militaris reſtamenti obtinere, fi. qua nulla propria lex 
- EXtets | 


Se&,XKX VIII, Of the Form of a Written Teſta- 
ment, 


x7. Divers things conſiderable in a Written Teſtament. 
2. In what Matter or Stuff the Teſtament is ta be IWritten, 
3. In what Language the Teſtament is to be Written, 
4+ In what Hand the Teſtament is to be Written, 
5. With what Notes or Charatters a Teſtament is to be Writtox, 
6, Limitations of the former Concluſion. — 
7, Of the Words and Sentences of a Written Will, 
' 8+; Fhetber Witneſſes be neceſſary in @ Written Will, = 
FA] £10 


-— ——_— th. Matt — _ 


Re 
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_ 9. How the Witneſſes are to depoſe in proving the Will to be Written by 


the Teſtator. 
10. What if the Teſtament be found in the Teſtators Cheſt, 


VVE have heard elſwhere, in what Caſes it is needful that the « Supra r. part. $ 
Teſtament be Written a, namely, where the Teſtator doth 1'- 
deviſe any Lands, Tenements, or Hereditaments Þ; and alſo when * ***+ #8. ans 32; 
the ſame ought to be written, that is to ſay, in the life time of the ©*_* 
Teſtator ©, with divers other Queſtions vherc abſolved. Now (1) let © £2 Star, 
us hear of ſome other things which may ſeem to appertain to the Form 
of a Written Teſtament 3 namely, 1s what Matter or Stuff the Teſta- 
ment is to be Written, in what Language, with what Hand, Letters, 
Notes, or Charatters, with what Words or Sentences; and whether it be 
always neceſſary that there be Witneſſes of a Written Teſtament. 
For the (2) Matter wherein the Teſtament is Written, the Law re- 
gardeth'not whether it be Paper or Parchment, or other like Stuff apt 4 5. Nihil Inftir. de 
for Writing 4%, teſta, ordi. Spec. de 
Neither is it material in what (3) Language © the ſame be Written, Joftir- edir. $ 3. n. 
either Latin, French, or any other Tongue. _ =_ ed 6 quis 
X . . plerit volunra- 
For the (4) Hand or Letters wherewith the Teſtament is Written, tem ſuam in-pulve- 
the Law is indifferent whether it be Secretary Hand, Roman Hand, re, numquid valebir 
Court Hand, or any other Hand, cither fair, or otherwiſe, ſo the ſame teflamenrum ut fcri- 
may be read and underſtood, a —_ —_ 
For the (5) Notes or Charadters, it skilleth not whether the ſame be lires. C. de teſta, 
uſual or unaccuſtomeds, Uſual or accuſtomed Notes be theſe, xx s, Hoc uno ſubaud'to, 
for Twenty ſhillings, C1. for an hundred and fifty pounds, 1590. wn pn 
for a Thouſand hve hundred fourſcore and ten, With ſuch like, jmmunicace , arque 
whereof I might bring infinite examples. Unaccuſtomed Notes and adeo jure milicari 
CharaQers be, as when the Teftator doth uſe the Figure (1) inſtcad of £2ncere,ur ſcriprum 
the Letter (A,) the figure (2) inſtead of the Letter (B,) the hgeure _— ON 
(3) inlicad of (C,) &c. or perhaps ſome other more firange Cha- Angl. I'h, 5 —_ 
raQers than theſe in place of Letters: Howbeit, (6) if the CharaQers Conrrarium ramen, 
be ſuch as the ſame cannot be read or underſtood, the Teſtament is as |©\1cer non valere 
if it were not written ®; or it they may be read or underſtood, cither — _—_ 
by the ſame, or by ſome other writing, or by any other means 3 yet if condicum,exiftimo : 
that writing were but a draught, ' or preparation to the Teliament, and fal:em ad effetum 
not the Teſtament it ſelf, it is without any force?, illum, de quo fie 
Words (7) and Sentences are not required for the Form of a Teſta- ys. an yeh hoe x 
ment, but for the Expreſſing of the Will, and Meaning of the Tclta- id quod ex mer:e 


tor *; and therefore, if the Writer by error omit ſome words, where- illivs ſtarvri facile 

colſtzere licer, Er 

huc pertiner qued 
ſcriptum reliquir. Molun. in L. 1. $. codem. ft. de verb. ob. n. 9. e Minſfing. ind.$. ml.il. / DD. 
in L. quoniam, C. de reſta, g Hoc 1ntelligant Juſttlaianiſiz procedere jure goorivm quo nos urimur, 
Nam jure civili reflim. in ſcriptis fieri non poreſt per notas aut Zypheras inv{raris ur cenfenr Bar, 
Bald. Angl. & ali in L. quotes $ 1. f. dehzred. inſtiruend. preterquam in caſibus excepr's, velu'i in 
teſtamento militis, ad p1zs cauſas, &c, de quibus Vaſy. de ſucceſl. crear, lib. 2. $ 15. requ fir. 15, tit, 
arque }. de privileg, pix cauſz, c- 13. Graff, Theſaur. com. op. $.teſta. q. 10. þ L. i. ff. 1. f. Tabut. 
teſta. Vaſ.j. d. requiſit, 16. # L. ex eaſcriptura, ff. de teſta. L. FAei comm. $ 1. de leg.3- & Le quo» 
niam, indignum, C. de tcſta Molin, in Let. $. codem fe. de verb. ob. n.$. io fin. , 
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| Of the Forms of Tetaments. | Part1V, 


by the ſenſe is unperteR.... As for example, the Notary doth write thus, 
(1 make my Wife my, of this my laſt Wil and Teftaryent) leaving out 
this word (Executor.) In this Caſe the Exror of the Writer ought 
! E.. Errore, C. de not tv prevail againſt the Truth of the Teſtament ': For the Law 
reſta. preſumeth that more was ſpoken, though leſs was Written ® 3 much 
#1 D. L. Errore. mm lefs ought it to be prejudicial to the Tettament, ' where inſtead, of the 
—_ fir "nc words omitted, other-words-of the ſame fſenfe- to ſuch- purpoſe are 
aliqua —prohatio uſed and expreſſed ". For example, Suppoſe that in the Teſtament 'it 
quod Scriba erra- js Written, that the Teliator doth bequeath-ſuch Landsto ſuch perſon, 


Pa ods, 1+ poo to have and to hold, to him and to his Aſſigns, for evermore.  How- 
cu ,Averat, cum lex , | 
;pfa fit 1oco proba- word an Eſtate of Inheritance cannot paſs, by any Deed or Gift made 
riopis Sich. in d:-L. ,h51&s a Man yet livethz yet becauſe in Teſtaments, the Will and the 


_— hoes Intent of the Teſtator is preferred before Formal or Preſcript words, 


mulierem iſtam <fle an Eſtate of Inheritance-doth thereby paſs; as if he had made expreſs: 


teſtatoris uxorem, mention of his Heirs ®. Other examplcs to the ſame effe&t are 


quam vulr eſſe ſuam (.e:rt in other places of this Book, which to repeat were ſuper- 
cxecurricem. Jaſ. in ſhone 


* Ke i fi . , = . y o . 
_ bac C. de Concerning the laſt Queſtion, viz. Whether (8) it be neceſſary that 


teſtam- there be Witneſſes of a Written Will} this is the anſwer, That if it 
o Supra cadem part, be certain and undoxbted, that the Teſtament is Written or Subſcribed 
S 4* with the Teſtators own hand 3 in this caſe the Teſtimony of Witneſſes 
p Auth. quod ſine 15 not neceſſary P. But if it be dowbrful, whether the Teſtament were 
C. de reſta. & DD. Written or Subſcribed by the Teſiator 3 in this caſe the Teſtimony of 
I'. Jo. dilet. de Witneſſes is neceſſary, to confirm the ſame to be the Teſtators own 
= any wag”. "Mas band%. But(g) it is not enough for the Witneſſes to ſay, This is the 
card.de probat,verb, Teftators own hand, for we know his hand © neitheris it ſufficient 
reſtam, concl.1352, (in the opinion of divers) to bring farth other Writings of the known 
_ &c. 6: hand of the Teſtator, and fo prove- the Will to be Written or Sub- 
Koen -0n4, {cribed by the Teſiator, by-comparing ſuch Writings with the Teſta- 
& demon. Alex.con- ment f, For the Witneſſes may be deceived (the Teltators hand being 
fil; 76, vol. 3. 0.2,3. cafie tobe counterfeited,) and therefore Proot by Similitude of hands 
Paril. conſil.19., vol. js not a full Proof-*, faving in thoſe Courts where the Stile or 
ST: 0 Cuſtom-doth approve ſuch: Teſtimony - for a full Proof ®, or when the 
CNT. Nuge Teſtament is to be proved in vulgar Form: Nevertheleſs in this caſe 
7 S chard. ind. Auth. where itis doubtful, whether - the Teftator did Write or Subſcribe the 
—_— WG Teſtament, it the Witneſſes do depoſe that they did ſee the Teſtator 
ooh te 1. Write or Subſcribe the-Teſtament, and being learned, know the ſame 


noch. de arb:tr. Jud. 
q- lib.z, caſ. 1 m to be. his hand *, or elſe that they did hear the Teſtator confeſs; That 


22, AMidt. .deciſ, he had made his Teſtament,-or that the fame-was in the hands of ſuch 
181. 1.7, a perſon ? 3 or if the Teſtament were found in the Teftators Chett - 


$i ol ob . 4 it1 
drm 1/1 amongſt his other Writings. In theſe Caſes the Proof made by com- 


-onſi}.76. vol.3. Mo- paring of: hands, albeit. the Teſtament beto be proved in Form of Law, 
11n. in addir, ad. A- 

Icx.confil.114. vol. 7. t Bar. & alii in L. admonend], ﬀ. de jure jur. Afi, deci. 181, Maſcard. 
tract. de probat. verb. comparatio. « Veſtrius praR. cur. Rom. J1b. 6. c. 1. x Sichard. in d. Auth. 
AieX, d. confil. 67. & confil. 123. vol. 1. ng; .y Bar, Imol. & alii in L. fita ſcripſero ff. de cond. 
% demon. quorum opinio magis eſt communis, teſte Grafl, Theſaur, com. op. $. Inſtxutio, 9.16, n. 1. 
& $. teftinu, 0, 16, in fl, __ 

15 


ſoever, in this device there is not any mention of Heirs, without which' 


mm ec an ankc oo ic 


WW a. © TtctAoat* wo a> amo a 


_—_ ——_— - 


Part, IV. ; Of the F orms of Teſtaments. 3ol 


isa full and ſufhcient Proot*. Or if there be none ot theſe helps by » Natta, in Auth, 
likely Circumſtances, yet it on the contrary there be no ſuſpicion of 4294 fine. Graf, 


fraud, or fear of ſubornation, I am of their opinion who do ko!d, hana 
that the circumſpect- Judge may allow the Proot made by comparing Maſcard, de probes. 


of hands for a full Proot ®, But then alfo the Writings fo found in the ver. teftim. conclul, 
Teſtators Cheſt, mult be ſo Written, as it may appear not to be a 135% 1-65. 

draught or preparation of a Will, but the Teſtament it ſelf >, What © Alex. confil. 114, 
if the Teſtator ſhall acknowledge; That his Teſtament is contained in Y27* 1-44 5- Natra 


a Schedule or Writing, which he left in the cuſtody of ſuch a Man. - Bag, — > =p 


Now if that Man bting forth « Schedule, and upon his oath depoſe fur. com. op. 5. 1c. 
that to be the ſame Writing which the Teſtator left in his cuſtody, ſticutio q. 15. n.5, 
Whether is this a ſufhcient Proot of the deceaſed his Will, without _ _ 217 2n 
any further comparing of hands, yea, or nay ? As the caſe is propound- rok pen wins 
cd, the Proof is' ſufficient without comparing of hands ©, But if the opinionem non ego 
Teſtator had ſaid, That the Schedule or Will was Written with his falſam cum Mo.. 
own: hand, then the aforeſaid+ Proot is not ſuthcient without com- 22» mo commu- 


k M "oy X : , nem cum Alevx, pe- 
paration, whereby it © may appear tO have been written by the Teſta- rjeutofam tanen 


tor 3 for in ſaying, That the Schedule which he left with ſuch a per- cam Maſcard>, id- 
ſon, containing his Will, is of his own hand writing, it ſeemeth, <2que inarbitrio ju- 


That the Teſtator did not repoſe ſuch truſt in that Man.azthat his Tcfſti- dicis poſnam ello 
, cum Decio fenr.o. 


mony alone ſhould ſuffice, unleſs allo it did appear that the Schedule ; Bar. in 4. L qu0- 
which ſhould be brought forth, was Written by the Teltator z which tics, $ 1. #. de ha- 
' in the former caſe is not neceſſary, where it is referred to the ſole credit T©9+ inftituend. Mat- 


oy - : card. d., concl.1352. 
of the Witneſs with whom the Writing was left e. &@ 63 Non tamen 


But what if (10). the Teſtament be tound in the Teſtators Chelt, or opus efie puto, © 
ſakcly kept among(t other Writings, which Teltament is neither ſervariilla requifica, 
Written by the Tettator, nor by him ſubſcribed, but altogether of an- packs oy re rw 

2 _— Ma X i Wor 3+ VICCH*- 
other Mans hand, Whether ſhall this Writing prevail as the laſt Will -— pr n—__— 
and Teſtament of the deceaſed, or not ? It thall not*!, unlcis. it be nem, exrenfam feri- 
proved, that the ſame was Written by the commandment of the prionem, liberorum 
Teliator 8, .or unleſs it be ſealed with the Szal of the Teltator ? nOmMInationem,» &c. 
Quorum fine obſer- 
. ; : vatione, rec inter 
lideros, necad pias cauſas cauſas teſtamentum valer, etiamfi conſter de manu teſtatoris : Nam iſta re- 
quiſira 1aduRa ſunt a jure civili, nec ſunt ſublata jure canonico, ut author eſt Everard, Yerum aurem, 
inſpeRo jure gentium, quo jure nos Angli haud alirer ac Romani milites, libere fruimur, non eft nc- 
ceſlaria vel di ei exprefſio, vel extenſa ſcriptio, &c. Tllvd folim exigitur, ur conſter ſcripruram manu 
teſtatoris exararam ſuiſſe,, vel. ſubſcriptam fine alia quavis ſolennitare, dvm ramen hujuſmodi ſcriptura 
non ſit preparatio ad teſtandum, ſed ipſa depofitio, ut alias ſupradictum eſt, & infradicendum, parr.”. 
$13- in fin, , c Alex, confi. 176. vol. $. n. 3. Lud. Zunt. pro uxore, fol.14. n. £8, Hyero, Pani} + 
mant. lib.z. q.2.n. 53. 4 Afﬀtrenſ. in L. haredes palam. fﬀf. de tefta, n.2. Zunt, & Pantiſh, whi ſup; 
e L. Theopompus F. de dote pra. leg. probatur, quod d1:0 unius ſtat, ex voluntare reftacoris, f hf, 
ind. Auth. quod fine, C. de teſta, Jul. Clar. $. reſtim. p.41. n. 5; vbi dicunt larc opinionem effe c01;- 
munem Menoch. lib.q. pref. 17. n.1. g Jaf. in d, Auth, Maicard. de probar. &. concluf.1 452. n.c-, 
bh C, 2. de fide Inſtr. extr. Er jlcer Decius thidem tenear contrarivim, nt S gillationt accecar eriam 
ſubſcriptio : Quia ramen h#c opinio ſundata eſt 1a ſolennirate juris CivIlis, nobis jus gentiura attente tis 
tibus, opinor hanc Decli ſcmentiam non audiendam fore in toro noftro, 


Of the Forms of Teftaments., PartI V 


-SeF, XXIX, Of the Form of a Nuncupatiye Teſta. 
. ment, 


1. Of the Form of Words in a Nuncupative Teftament; 
2. Obſcurity and Ambigniay to be avoided. 

3. Obſcurity, what it is, and how it may be avoided ? 

4. Ambiguity, what, and bow it may be avoided ? 

5. The difference betwixt Obſcurity and Ambiguity, 

6. Wills favorably interpreted. 

7. In Contradis, Interpretation is to be made againſt the Pargy, 


== the making of a Nuncupative Will or Teſtament , this is chiefly 


- X29 to be obſerved, That the Teſtator do name his Executor, and de- 
«£& fin inſtir. de q\1.1:- rind by words of mouth, without writing, before Witneſſes *, 
reſta. ordin. Auth. k k yy , "ap 
hoc inter $-« per AS(1) for any preciſe torm of words, none is required *, neither is it 
nuncuparionem. C. material whether the Teſtator do ſpeak properly or unproperly ©; ſo 
eodem tir.numerum that his meaning do appear, as hath been heretofore confirmed by di- 
ramen ſeprenarium. v1. examples %. But it is not ſufficient for the Teſtator toleave a 
reſtium de quo in & - d; Cobb wage”; le he do 1 C F 
5. non eſſe neceſſ:- ſound in the Ears of the Witneſſes, unlets he do leave fome under- 
rium ſupra diximus. ſtanding alſo of his Will and Meaning ©. 

b —— in L, - And although in Written Teſiaments, it be alſo required that the 
es en = ve! Words and Sentences be ſuch as thereby the Teſtators meaning nay 
c L. quoniam indig> appear t, yet more ſpecially it is required in a Nuncupative Teſtament, 
num de reſta, for more ſupply may be made in Written Teftaments than can be 
a Supra cadem patt. ade jn Nuncupative Teſtaments, concerning the Tecſtators mean- 
.t Liſed & & 6. pro- ing *. Fes 7 
ſcribere, de Inſtir, Wherefore (1) that the Teftator. may the better perfornthis thing, 
aQion, L. xtate, ni- and that his meaning may be better underſtood, he mult as much as he 
- de inter. action. can avoid Obſeurity and Ambignity®. 

{Supra $-prox.pra- . Obſcurity ( 3) is avoided by ſpeaking plainly 3 for an obſcure ſpeech 
. ceden. is that which either cannot be underſtood at all, or very hardly, by 


F ——_— ſine C. reaſon of the cloudy darkneſs thereof» or want of the light of plain 
C tCcita, 


furo'fe am- PEcrance '. : | ; 
4 ogy rent Ambiguity (4) is avoided by ſpeaking ſimply and certainly ; for an 


Lexic. verb. amkiz. ambiguous ſpeech is that which yieldeth divers ſenſes to the hearer, 


& ve1b. obſcurum. who remaineth doubtful in whether ſenſe the ſpeaker is to be under- 
7 Spicgel, Lexic, food k 


verb. obſcurum. 


Cagnol.ia L.ſemper The (5) difference betwixt Obſcurity and Ambiguity is this. By 06- 
& reg. jur. ﬀf. ſearity, the hearer is made like to him which walketh ina dark place, 
+ Spicgel.& Cagnol. not knowing where the way lieth > whether on the right hand, or on 
VSG: thelctc, b:tore him, or behind him 3 or whether he bz in the way, or 
out of the way. By Amviguity, the hearcr is made like unto him, who 
walking in the light, meeteth with two or three ways, and knoweth 
.not which way to take, nor which of thoſe ways leadeth to that 
place 


aa 
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ttt on——_te ea 


place whereunto he ought to go | : Both of them are to be a+ / Zafius in L. vere- 
voided. ribus ff, de pact's, 
And albeit (6) the Law hath provided' favorable Interpretations, to —_— ED 
ſuſtain the Teſtament where the Depolition is obſcure, ambiguous, or men ook ab aliis 
uncertain”, contrary to the (7) nature of Contracts, where he that differentias excogi- 
ſpeaketh obſcurcly or ambiguoully, is ſaid to ſpeak at his own peril, *97' & quardoque 
and that ſuch his Speeches are to be taken ſtrongly again(t himſelf » : 7,7 —_—_— 
Nevertheleſs how favorable ſoever the Law be towards dead Mens de reg. ' jur. f, & 
Wills, the Lawyers are not fo favorable to their Clients 3 and therefore DD. 1219. 
if it were but to avoid long and coſlly Suits, it is mect that the Teſtator * L; Y<rerivus ft de 


utter his mind, as plainly and certainly as he can, pads, 


Sect. XXX, Of the Particular Forms of other 
Teſtaments or laſt Wills, 


(Ong the Forms of Teſtaments priviledged, or not privi- 
ledged, or of other kinds of Wills, as of Codicils, or of gifts in 
caſe of Death, I refer the Reader to thoſe places where ſpecial men- 
tion is made of every of them, and of their differences of Forms*. #4 Supra :. part, $, 
And chiefly concerning the Forms of Legacies, I wiſh the Reader 5» % 7, *c. 
to peruſe the manifold Forms of making an Executor: Foras I have, 
often ſaid ®, by underſtanding after how many ſorts an Executor may 5 94 - is. on 
_— it is an calie matter to colle& how diverſly a Legacy may ſeq, 
eft alſo, 
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Coppopeponeveporoapoppopangoog 
WHAT PERSON 


MAY BE 


EXECUTOR 


OF A 


IESTAMEN T;, 


Or is capable of a 


LEGACY. 


The Fifth Part 


$ I. 


1. Every one may be Executor which is not forbidden. 

2. TheTeftator may omit or exclude bis own Child, and maky others 
Executors, . 

3+ The Teftator may makg Excentors either Bondmen or Free, 

4+ Not onely Lay-men, but Clerks alſo may be made Executors, 

5. Women as well # Meu may be Executors, 

6. Infants as well as thoſe of Full age may be made Executors. 

7. The 7 eftator may makg bis Executors either ktown or unknown 

erſons, 

8, The Teſtator may appoint Executor either bis Creditor or bis 
Debtor, 

9. The Teſtator may appoint Executors either one perſon, or many. 
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296 "Ml Who may be Bxecutors, end Legataries. Part V. 


_— 


N the Fifth principal! Part of this Teſtamentary Treatiſe is de- 
clared, what perſons may be appointed Executors, and are capa- 
ble of a Legacy 3 and what perſons are incapable of an Executor- 

wy = ſuch as the Law doth give lib he Teſt 
—_ . a> Wherein, forxaſmuch as the Law doth give liberty to the Teſtator to 
L . bm ———_ appoint whom he will to be his Executor *, and likewiſe to give Le- 
Benedi&, de Capra, gacies to whom he will, certain perſons excepted Þ ; this may be de- 
TraR. regul. & fal. Jivered for a Rule, That (1) every perſon may be an Executor, and is 
_ Ds 4, capable of a Legacy, ſaving ſuch as are forbidden ©, Now what per- 
A ot * "© ſons theſe be which aze forbidden, ſhall fixaightway be ſhewed, after 
* Minſing. in 4. tit, the view of the greatneſs of the Teltator's liberty in appointing his 
de hzr, inſtit.in prin, Executors. 
prat,Petr.de Ferrar. 
12 forma libelli ad redden. ration. tutel. 6 ad eyvecutores, N. I 


Firſt, it is to be underſtood (2) that this liberty of the Teftator is 
ſo large and ample, that albeit the Feſtator have Children of his own 
naturally and lawfully begotten, yet by the Laws and Cuſtoms of 
this Realm he may appoint others to be his Executors, fecxetly 0- 

* BraR. de conſuer. Mitting, or openly excluding, his own Children 9. 


& leg. Angl.1.2, c.26. : : : 
Tra& de repub. Angl.l-3.c. 75. Unde perſpicouum eft,” nullum fere uſum apud nos manere hujuſmodi ti- 
tulorum juris civilis, viz. de exhzredac. liberorum, |. 2. Inſtieur. de lib. & poſthy. har. inftievend, vel cx- 


hezredf,& de inoffic, teſt. ff. Inſtix, &c, una 6um pluribus aliis cjuſd, farinz cum titulis, rum legibus. 


2 RR Fs OM Secondly, (3) the Teſtator hath liberty-to: appoint Executors, not 
* Libr, inftir. tit. de onely thoſe which be Free, but alfo Bondmen or Villains *, either his 


Ros => own villain, or the villain of another *, And if the Teſtator do make his 
Jenage,fol, 42» Brook own villain Exccutor, he doth manumit, or deliver his villain from 


Abrid, tit, Villein, n. bondage 8. And if another's villain be made Executor, ſuch villain 
68, Er licer jure C- 1.1 as Executor haveaGion againſthis own Lord, in caſe he were 


_—_ _ oy indebted to the Teſtator © 3. becauſe he ſhall not. recover the debt to his . 
ecvtor, ut per Bald. own uſe, but. to the uſe of the Fetiator i. 

in L. id quod.C.de E- 

piſcopis & cler,n.z.ramen jure quo nos utimur,inſtirui poſſunt ſervi noſtrates executores, ut per Littleton 
& Brook ubi ſupra. Quinimo eodem jure civilt fervus conftirui' poveft nudus execyror. Jo. de Can. Tradt.. 
de exec. ult.volunt.part.1. q. 3 n. 47. * D. tir. dehared.toftic.. in-yrin. © Ja.de Plarea in d; tit. in prin. 
b Lirrl.tit.Villenage,fol. 40, Brook tit. Villein, n. 68. . | LiuLubi oo nota, quod non obrinet jus civile, | 
quo ſervus alienus inftir.acquirat doming. $ alien, loſtic.de hered. mflic. 


Thirdly, (4) the Teſtator .hath liberty.to appoint his Executors - 
> Imo. etiam religi- not onely Lay-men; bur Clerks alfa ®, 
oſos, obrenta licen- 
tia, Fitz, tit, eXecut, n. 47, Brook cod.tis.o. 68.77. 


Fourthly, 
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Fourthly, (5) the Teſtator may make Executors not onely Men, but 
alſo Women !, either fingle, or married ®, But when a woman is : 
made ſole Executrix, and ſhetaketh a husband, whether the husband om m c.tug. de 
alone may releaſe any debt due to the deceaſed, hath been a great que- — I : oo 
ſtion in former ages amongſt the learned and expert in the laws of this Peckius de cg 
Land, by whom it hath been ſtrongly argaed pro & contra +: but now 198-1+1-c.20, 
at laſt it ſcemeth to be without queltion, that the releaſs of the husband —- = FF 


in ſuch a caſe is good ®. Kxecutor, 

: 4 : : « Vid [ i - 
berri Kellwey inter caſus incert, remporis, fo. 122. ®* D. Cokel. 5. Relat. in _ Ah Ce ki 
nem. Firz. Abridg, tit, Executor, n.23.30, Brook eod.tit,n.147.15 1.152. Vide.part,6. g 3-017. 


Fifthly, (6) the Teſtator hath power to appoint Executors not one- 
ly perſons of Full age, but alſo Infants *3 and the a& done by the In- * Brook Abridg. tir. 
fant as Executor, as the releafing of the debt due to the Teltator, or ©xecn.115.tir.cover- 
the (clling or diſtributing of the Teſtator's goods, is ſaid to be ſuffici- ruie,n.g5, 
ent in Law P, Which is to beunderftood, upon true payment and ſa- ? Brook ubi ſupr. & 
tisfa&tion of the due to the deceaſed, made to the Executor in miinori- © non recipic juris 
ty : for then he may acquit and diſcharge the debtor for {o much as he —_ diſciplina, qua 
-or—a_a inor 17 annis non 
doth receive 3 for therein he doth perform the office and duty of an Ex- adwittitur execur 
ecutor, which heis inabled to doe, and fo doing, his a& ſhall bind 
him 9. But if he ſhall releaſe without fatisfaRiun, this a is not ac- 9 Þ- Crke 1. 5 Re- 
cording to the office and duty of an Executor 3 and therefore being — — 
without the compaſs of his office and duty, ſhall not bind or bar him ona 
from recovery thereof: for if it ſhould, then ſhould it be a Devaſtavit *, ' D. Coked.loco, uhi 
and charge the Minor out of his own proper goods, which cannot be Pluribusaliisnoncon- 
by Law : for a child may better his eliate, but not make it worle f, mes og _ at 
by contracting with, or acquitting of another perſon. And here note, , wa mo 
by the laws of this Realm every one is accounted Infant untill he f Namque placuir, 
be21 years old *. And yet it ſeemeth that in ſome caſes the Executor T<liorem quidem 
ſhall be adjudged to be of full age before he be 21 years old : for if the pn _ 
Teftator make one his Executor that is in Minority, whereupon ad- rivon ———_— 
miniſtration is granted to ſome other, to the uſe of the faid Executor tir.de aut, Tur. in 
durante minore etate in this caſe the adminiliration doth ceaſe when P'"c: 
the Executor is of the age of 17 years *, Whichis agreeable to the opini- , Cy —_ 
on of ſome Civilians,and that opinion confirmed by cuttomrn ” : though * b. Cake. 5. relar. 
others be of a contrary opinion,cſteeming him unht to manage another's f0.29.in Princ.caſe, 
affairs, that is unable to govern his own *, Which contraricty never- ” Conſuer, ( inquir 
theleſs may be reconciled, not onely by the diftin&ion of law and ur gg non Bee 
cuſtom ?, or by the difference between Ads Judiciall and Extrajudi- colerat eos effe ad 
call z but alſo and eſpecially by the diſtinQion of Acts conformable regotia procurator, 
and not conformable to the office of an Executor 3 whereot the former Ho de execur. ult. 
are holden lawfull, notwithſtanding his minority, and the other of no a ay 


validity in Law F. But ifthe Infant be ſo young that he hath no dif-* Verior /inquir Ol- 
x derdorpius ) eft co- 
rum (ententia, qui dicunt minorem 21 annis, majorem tamen 17, ad executionem reftatenti non admic 
ti. Tra&, de ex. ulr. volunt.rit.q- Y Jo. de Can.ubi ſupra, * Speculator, tit, de Init. edit, 3 Nunc vero 
aliqua, n. 79. + D, Coke |.5.relat.fo, 27. in Rul, caſe, 
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cretion, ( for it is not onely lawfull-tomake ſuch an one Executor, but 

alſo the Child in the Mother's womb,) and unborn at the death of the 
9 L. placer-f. de lib. Teſtator 9,) in that caſe the Ordinary, or other to whom the appro- 
Nias 7 mer] bation ofthe Teſtament appertaineth, after the birth of the child, doth 
"Qivr, dem tamen Commit the execution of the Will to the Tutor of the child for the 
juris vel in executo.. Child's behoof, untill he be able to execute the ſame himſelt 3. the 
ris conſtirutione paſ- which Tutor hath authority to deal as Executor untill the child be 
ſim ab Anglis on able to undertake the Executorſhip*, that is to ſay, untill it be of the 
lemcls Anieic 5 ageof 17 years, as is above ſaid. During which Minority, the Admi- 
civile. Vide Dyer fol. niltrator to the child's uſe cannot fell or alienate any- of the goods of 
303,304- the deceaſed, unleſs itbe upon neceſſity, as for the paiment of the de- 
—_— ins ceaſed's debts, or that the goods would otherwiſe periſh +; nor 
obſcrvatur , ſakem 1<t a leaſe for a longer term then whileſt the Executor ſhall be in 
infra provinciam E. minority : becauſe having that office for the good and benefit of the 
bora”, ' _ _ child onely, he may not doe any thing to his prejudice *, 
7 bu own gg Sixthly, (7) it is lawfull for the Teſtator not onely to appoint his 
» "2 Known friends and acquaintance his Exccutors, but alſo Strangers,and 
r 5 fin.inſtir. de hz- ſuch perſons as he did never (ce Y. 
red, inftirtend, L, 
excraneum. C, de teſt, Vid. infra ead. part. $ ur & intell, ut ibi, 


Seventhly, (8) it is lawfall for the Teltator to conſtitute and ordain 
to be his Executor, either that perſon to whom the Teltator is indebted, 
or-that perſon that is indebted to the Teſtator. It the Teltator make 

*L. ſcimus. C. de Þim to whom he is indebted his Executor 3 as well by the Civil * and 
jar. dcliberand. & in Ecclefiaſtically Laws, as alſo by the Laws of this Realm, he is in as 
compurarione. _ good caſe as other creditors of the deceaſed, and may allow his own 
"0s . m_ debt before other like creditors *; and may detain ſo much of the 
Cane, 7 FE enmi” goods of the deceaſed in- his own hands as his debt doth amount un- 
* Plowd, in caſu in tO ®, ( in caſe he make an Inventory of the deceaſed's goods Þ accor- 
ter _ Woodward & ding to the Law,) So that albeit it may ſeem that the aQtion is extin- 
=_ Labridg. d;ZWhithed in regard of the Telitator, yet. the debt is ſtill in efſe in reſpet 
e-fol.194-n3. « : 2 
« Fuly. paral. lib x, Cf Other.Creditors © Howbeit an Executor of his own wrong, cannot 
ſ0.44-6. Inſt. part x. detain the debt due unto him in prejudice of other Creditors 4, When 
254. 6.8 E, 4 3. the Creditor maketh the Debtor his Executor, in this caſe. the debtor 
my oy CREP jo = proving the Will, the debt is utterly confounded and extinguiſhed by 
f5. 176. «45, ' the Executorſhip 3 becauſe the Executor being one and the fame per- 


-D. L ſcimus, C. de ſon in Law with the Teſtator, he cannot bring an ation againſt him- 


jure deliverand. $ in ſ:Jf*, And if two be bound to one in a certain ſum of mony, and- 


5 7 ae, the creditor maketh the ane of them his Executor, this is held for a 
& Fulb. u5i ſupra, Tleaſe in Law of the bond and debt to them both f. Again, if the 
*D. Coke l. s. Rela- Teltator make his debtor .and'another not indebted his Executors, af- 
tionum, fo. Z:. in 

Coulrers caſe. * Labridg. dez caſes edit. An. Dom. 1599. tir. executors, n- 3. Fulb. ubi ſupr. fo. 44. 
21 E. 4+ fol, 3, Pl, Com, fo. 36. f Ibid, p. 1, Brook Abridg. tit. executor, ple. 118. 21 E. 4. 81, 11H. 


4.,Pl. 31+ 
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rer whoſe death they both prove the Will, then that- Ezecutor dicth 

that was indebted , the other who was not indebted ſurviving z the 

ſurvivor in this caſe ſhall not have an aRion of gebt againit the Ex- 

ecutor - of- his Co-executor 8, But what if the partie indebted ® Labridg. dz caſer, 

did not adminiſter as Executor in his life-time? In this caſe like- * © » Lig og 

wiſe it ſeemeth the Executor ſurviving hath no action for the reco- <4 ade 

very of that debt: for that the ation was by conſtituting him Exe- » Labridg. & Fulb, 

cutor extinguiſhed and dead, and being once dead can never be revi- ub! ſupra. 

vedi, Butif one that is indebted make his Creditor and another his fun =—_ 

Executors 3 the Creditor, it he donot prove the Will nor adminiſter, yjvifcic, 

may have an aRion againſt him which doth prove the Will * ; for the * Fulb. ubi ſupra. 

debt is not extinguiſhed untill he doth adminiſter as Executor !, ' Labridg. dez caſes 

$o that the debt due by the deceaſed is not extinguiſhed by appointing &"* An Pom-1589% 
. _ . , fol. 

the Creditor an Executor, unleſs he do adminilter as Executor : but 1,4, n, 3, 

the debt due to the deceaſcd is extinguiſhed by appointing the debtor 

his Executor, though he do not adminiſter 3 unlecs p:radventure it 

be in prejudice of others, to whom the Teltator was indebted : for. 

if there be not aſſets or goods ſufficient.as well for performance of the 

deceaſed's Will as the payment of his debts; there the Will muſt 

relt unperformed, untill the debts be tirlt diſcharged, whether it be: 

in refpet of 'goods bequeathed, or. debts cither expreſly or ſecretly re- 

leaſed” in the ſame Will ®. For Legataries may- not be preferred be- ® L. ſcimus. $ & fi 

fore creditors, fince theſe ſhould Cuffer loſs if. they were not ſatisfied ; P!Zfatam. C. de jure 


whereas the other ſhould ſuſtain no dammage, onely they ſhould. not py penn legib. 


gain ®, ® Credicores de datn- 
no-vitando , legata- 
rios de lucyo- captando, certare pluſquam manifeſtum eſt. PrzreR. in d. $ & fi prefatam, 


Finally, (9) the Teſtator may appoint one perſon alone, or many *: , $ unum. inſtic. de 
many, I ſay, ſeverall, or many repreſenting one body, as a Colledge, pared. inflituent. 


a City, an Univertity P, P L, herd. C. de 
hared.inſtir. Minſing.. 
in d. $ & unum, Craff, Theſaur. com. op. $ Inftitutio, q, 20, 


A ﬀeer this view. of the greatneſs of the power of the Teſtator in ma- 
king Executors, let us return to the reftraint of the Teltator's liberty, 
and ſhew what perſons are forbidden to be Executors, or-to reap any 
commodity by a Teſtament or laſt Will. 
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of Debtors and Creditors made Executors or Admi- 
- wiſtrators. 


F an Infant of the age of 17 years releaſe a debt, this is void; but 

ifan Infant make the debtor his Executor, this is a good releaſe in 

* Inſt, part 1.fo, 264. law of the Action ©, 

_ Ifa Feme Executrix take the debtor to husband, this is no releaſe 
in law, for that would be a wrong to the deceaſed, and in law work a 

* M. 30, 31 Eliz.Ioft. Jepaftevit,which an a in law ſhall never doe : and ſo adjudged Þ, But 

part 1, fo. 264. b. if the Teftator make the wife of one indebted to him his Executrix, it 
isa releaſe in law, as if ſhe her (elf were the debtor ; but if after the 

© Office of Executor,C. Teftator's death ſhe do marry with ſuch a debtor,then it's a devaſtavit <, 

17.5. Ie Alſo if A. and B. be made Executors, the Teftator being indebted to 

« 21 nar PlCon A109 þ and B. being indebted to the Teſtator 10 1. in this caſe the debt 

_ Gans 7. Of B.to the Teſtator is extin@ 9. 

by & Choke. 8 E, 4, Where a Creditor to the Teſtator is made his Executor, he may de- 

fo. 3. tain ſo much of the Teſtator's goods, as thereby to ſatisfy himſelf in 

M ey 19 oor the firſt place before other Creditors F, Yet this is to be underſtood, 

—_— where he makes an Inventory of the deceaſed's goods according to 

f Di&. L, Scimus, 5 law f 3 and that the debt to him owing be of equall degree with the 

in compur, debts to others. For if his Teſtator were indebted to other men by 
Stat. Judgm. or Recogniſance, and to him whom he maketh Executor 
onely by. Bond or other Specialty 3, then he cannot firſt pay himſelf; 
but if there be Aſſets ſufficient to ſatishe all parties, he may. Pl, Com, 
fo. 185. 

If adminiftration be committed to the Obligor, the ſame doth not 
extinguiſh the debt 3 but if the Obligee doth make the Obligor his Ex- 
ecutor, the ſame is a releaſe in law of the debt, becauſe it is the at of 

£C, lib. 8. fo. 135. the Obligee higaſelf 8. 

Sir Jo.Needhams cal. T1. ther and ſon were joyntly and ſeverally obliged to A. who 
made the ſon's wite his executrix, and deviſeth to her all his goods 
after his debts and legacies paid, and dies; the wite adminiſters 3 the 
ſon makes his wife alſo executrix and dies; the wite dies inteſtate; 
adminiſtration of the goods not adminiſtred of the Obligee was com- 
mitted to F. who ſues the father, who was the ſurviving joint-Obligor : 
per Curiam, the making of the wife of one of the Obligors Executrix, 
was a ſuſpenſion of the aQion during ſuch time as the executorſhip con- 
tinued, as 8 E. 4+fo. 3. And Nichols ſaid, that a perſonall ation once 
ſuſpended by the a& of the party, as here by the a& of the Obligee, 

*T. 12 Jac, C, B, in making the wife of one of the Obligors his Executrix, ſhall be ex- 

Fryer verl. Gildring. tin for ever: otherwiſe if by the a of law it was averred that the 

—— -» $45. debts and legacies were paid ®, Therefore when the Obligor made 

20. H, 21 a the Executrix of the Obligee his Executrix, and left aſſets, the debt 

3990. was preſently (atished by way of retainer 3 and conſequently no } a 

action 
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aRion can be had for that debt. Judgement was, &xod querens aibil 
capiat, &c. | | 
If the Debtee dies inteftate, and the Ordinary commit admini- 
tration to the Debtor z yet it ſhall be aſſets in his hands as to 
ſatisfie debts, becauſe the Ordinary hath no power to diſcharge the 
debt i, Rolls abrid 
If the Debtee makes the Debtor his Executor, it's not an abſolute tir. —_—_— ln.9.T: 
diſcharge of the debt, for the debt remains as aſſets in the hands of the 7 Jac. B. R. 
Debtor Executor 3 and is qzaft a releaſe in law, becauſe he cannot be 
ſucd, but it is a meer ſuſpenſion of the action *, * M, 9 Car. rot. 373; 


Dorcheſter ver(. Webb. 
Crook part I. fo. 373. 8E.4. 3. 20 E. 4.17, 21 E. 4 &r. 21 H. 7.31, 11H. 544. 11H, 4+ 83. C. lib, 3, 
fo. +36. Sir Jo. Needbams caſe. 


Where the Feme Debtee takes the Debtor to husband, or if a man 
debtee takes the debtor to wite, it's a releaſe in law, becauſe they may 
not be ſued : but where the Executor ofthe debtor is made Executor 
tothe debtee, he hath nothing thereby in his own right, but is onely 


uſe an aQion in the right of another ®, ® M. 9 Car, rot.372-; 
to 5 Dorchbefter verſ,Webb, 
Crook part 1. f0.373- . 


$ IT. Ot an Heretick. 


1: An Heretick cannot be Execuor. 
2, Whether an Heretick, may be Executor in a military teſtament. 
3. What if the Heretick do reclaim his Hereſie, 
N (1) Heretick cannot be Executor, neither is he capable of a 

Legacy ®. And fo odious is the crime of Hereſfie, that albeit the « 1; Ariani. C; de 
party be not yer condemned of Hereſie, nevertheleſſe perſevering jn his heretic. Sichard. in 
Hereſie, he is not to be admitted Þ, no not (2) in a military Tefta- —_— inſtic, 
ment ©; howſoever a Souldier hath more liberty in making an Execu- 4, oo rnſtit. wm 


tor then another 9. ſtirv. in prin. 


> 'Vaſq. de ſucceſf, 
progreſſ.l. r.$ 2.n.2. ©L, ult, C. de hzrer, © Supra 1, part, $ 14+ 


2. Ih» 


And albeit (3) he that is named Executor do repent, and reclaim 
his Hereſfiez yet being an Heretick either at the time of the making of 
the Teſtament, or at the time of the death of the _Teſtator, os at the 
time when he undertakes the Executorſhip, he is excluded *, * $ Extraneis. Inflie. 
For this is pexpetuall,. that if any.perſon be incapable cither when de hered.qual.& dif- 
the Teſtament is made, or when the Teſtator dieth, or when he taketh _ "IO 
upon him the Executorſhip, it is as if he were always incapable * : ; = 5 7 extranen.- 
but it hindreth nat if he be incapable at other timess. Neither doth is "5-7 I 
hinder the Legatary, though he be incapable of the legacy 'at the ma- in Rub. de reſta.C.in - 
* * fin. Graff. Theſaur. 
com, op. $ Inſtir, q 28.. # d.$ in exrraneis, L. ſed erſi, $ ſolemus, ff, de hared, inftir. 
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king of the Teſiament, ſo that he be capable thereof at' the. time of 
: the Teſtator*s death *, ( as appeareth more at large hereafter i. ) The 
: w__ > ko _ reaſon of the difference 'is, - becauſe: the -Legacy dependeth of another 
earl —_ 4. a&; thatisto ſay, of the Teftament, from whence it receiveth its 
teſta. conju. 1.4-c.31, POWEr and virtue ;-but the Teſtament or appointment of the Executor 
Graſl. Theſaur. com. doth not depend of another a&, whereby it may reccive cither life or 


op.$Inſticurio, q. 18, k 
* Infra part. ” $ 19+ firength : 
Fulb, fo, 36.1.1. paral. * Peckiut d.c.'31. 


And yet in ſome caſes it ſeemeth, that albeit the Executor be un- 
capable at the time of making the Will, it hindereth not, it the ſame 
incapacity do ceaſe by the death of the Teſtatorz whereof we ſhall have 

t Vide infra part. 7. occation toſpeak more at large hereafter !, 


- S 19» 


$ III. Of an Apoſtata. 


EL. hi aui N Apoſtata alſo is incapable of an Executorſhip, or Legacy *, 
= ; + mY wm A What an Apoftata is, and how many kinds of Apoftacie there be, 
> Supra parr.2.5 15. I have elſewhere declared Þ. 

That which is here ſpoken is meant of Apoſtacie properly (o called, 
© Bar. io Rub, de A- that is to ſay, of back-ſtarting from the Chriſtian Faith © : to whom I 


pms "Pry might joyn alſo Anabaptiſts, for they are alſo incapable of Executor- 


ti, reir.C.Minfing. in {Dips and Legacies 9. 
d.cir.de hzred. inſtir. 
L.2;Inſtir.m prin. 


$ IV. Of Traitours and Felons. 


Hoſoever is convicted of Treaſon or Felony, as he cannot make 

* Supra $$ 12, 13+ a Teltament or laſt Will, as is before confirmed *, no more 1s 
Kea he capable of any thing diſpoſed by Teſtament or laſt Will®, But it a 
am om on Man, being attainted of Felony, be admitted to his clergy, I ſuppoſe 


natus ad mortem na- 
turalem, mortuo #- that he may lawfully be an Executor ©. 


.quiparater,& ficnon 


poreſt inſticui,Bar. in L. qui ulrimo, ff, de pocnis, & eſt com, op. Graf, 5 inſtitur. q. 5. Vaſq, de ſucceſl, 
progrefl.1.1.5 2.13. i © Labridg, dez cafes edit. An. Dom. 1599. tit. exec, fol. 18, n: 13. 


By the law of England, a perſon outlawed or attainted for felony 
may be Executor, becauſe he hath the goods not to his own uſe, but 
in another's right ; as it was held per Cariam P. 1 Car. C, B. in Sir Vp- 
*.Crook part 1:f0. 9+ zpe[[Carones caſe 4. 
" And ſuch Executor may maintain a writ of error to reverſe a 
Judgment given againſt the Teltator, as it was adjudged 33 Eliz. 
» Office of Executor, Be. L | 
fo, 24. T- 3oEliz. - 
B.R Marſhes caf, Leon, fo. 325. 
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$ V. Of him that is Outlawed. 


E that is Outlawed is out of the proteQion of the Prince, and 
all his goods are forfeited, and he is deſtitute of all the aid of 
the Laws of this Realm ® : And therefore fo long as he ſtandeth in 
that caſe, he isnot to be admitted tothe Executorthip,-nor can fue for 
his legacy ® 3 except it be in ſuch caſes as he may make his Teltament, s g;91, avridg. rir. 


whereof mention is made before ©. adminiſtr. n. 3. Sed 

non exiſtimo utlega- 
rum Ppenirus incapacem reddi, utpote quem relegato verins quam deportato comparandum putem : 
( nam & relegati bona quandoque publicantur: ) ſed quia non haber perſcnami ſtandi in judicio, utlega- 
rus non eſt audiendusin judicio durante urlegatione. © Supr. d. pait. 2.5 21. 


* Supr. part. 2. $ 21. 


How beit though the Ordinary do not admit him, yet if he ſhall ad- 
miniſter as Executor, becauſe itis to the uſe of another, it is holden 
for good, by the opinion of thoſe who do alſo hold that a perſon out- 
lawed may bean Executor, as well as he may be an Atturney for a- : 
nother, or prochein amy 4, &c, Which opinion ſeemeth to be agreeable * Labrigg. dez ca- 
to law : for an outlawed perſon in an action perſonall doth not much {©4-*-exec.to. 179. 
differ from a villain, of whom there is no doubt but that he may be 
Executor *, For though the Lord may lawtully enter unto and ſeifſe * V. ſupra 2. parr. 
upon all the lands and goods belonging to his villain, and thereby take $ OS wrt 
and enjoy them to his own uſe : yet thoſe goods which the villain hath 7"; jrqer, $2. v Jie 
as Executor, his Lord may not take from him; and it he do, his vil- cage. 
lain may bring anaRion againſt him,and recover both goods and dam- 
mages8, And the reaſon is, becauſe that which the villain hath, he # Supra part. 2. $ 7, 
hath it not to his own uſe, but to the uſe of the Teſtator, and it is to be + 18. Brook _— 
imployed towards the payment of his debts and legacies, and other *'** Vi\e0a8e, n- 68, 
godly uſes hb. Which reaſon doth hold as well wherea perſon outlaw- | CStaturum. $ nul- 
ed, as where a villain is made Executor, (viz. to the uſe of another. ) ——_— -- ogg 
And therefore, the reaſon being one in cither caſe, the Law muſt be TEN 
one in both caſes. Nevertheleſs if the Teltator by his Will (as com- 
monly Teſtators do) bequeath the refidue ot his goods, or at leaſt 
ſome Legacie , to his Executor , being an outlawed perſon , the 
ſame is forfeited and confiſcate by force of the Outlawry i. Un- t poR. & Stud. L, 2. 
leſs the Outlawry happen to be pardoned 5 wherein notwith(tan= c-3. & lib. x, c. 6, b, 
ding the words of the pardon ought very diligently to be con- ©%e Vib-3.relat. f. 3, 
lidered *. y—-- 
A perſon Outlawed may be an Executor to others, and way dil- rearionum, to. 45. in 
poſe of the goods which he hath as Executor to others, by Will, and Wirrals calc, 
make Executors of them ; and fo it is ot Villains, Monks and Friars, 
And ſuch Executors may maintain a writ of error to reverſe a yudg- 
ment given againſt their Teltator, as it was adjudged M. 33 Eliz. 
in B.R, 
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If an Executor or Adminiſtrator ſucth any action , Utlary in 
the plaintiff ſhall not diſable him, becauſe the ſuit is ex auter 
droit , and not in his own. 12 E, 4. fol. 12. Inſtitut, part 1, fol. 
128. 

It's no plea for the Adminittrator to ſay that the inteſtate died out- 
lawed for the Executor or Adminiſtrator may have divers things 
which are not forfeitable to the King. As if the teſtator had mortga- 
ged his lands upon Condition, that if the mortgagee pay not at ſuch a 
day to him, his heirs or executors, 100 1. that then it ſhall be lawtul 
for him to enter 3 and after,and before the day,the teltator is outlawed, 
and makes his Exccutors,and dies 3 and at the day the mortgagee pays 
the mony to the Executors : that is aſſets, and not forteited tothe King, 
So it is if tenant forlife of a rent be outlawed, and the rent arrere, 
makes his Executors and dics this arrerage is due to the Executors, 
and is aſffets, and not forfeited. Aman Outlawed may make an Ex- 
ecutor, and this Executor may have a writ of Error to reverſe the 
Utlary, M. 20 Jac. Bullen yerl. Gervis. Huttons rep. fo. 53. 8 E. 4. 
6. 21 E. 3.5. 36 H. 6. 27. T. 37 Eliz. rot. 2954+ Woolly yell, 
Bradwell, 

A man outlawed in a perſonall aftion may make Executors, for he 
may have debts upon ſimple contra which are not forfeited to the 
King and forthe ſame reaſon adminittration of ſuch a man's goods 
may be granted. M. 43, 44 Eliz. B. R. inter Shaw & Cattreſs, per Curi- 
am, Roll. abridg, tit. exccutor, lit. N, 

If ancexigent for felony be awarded againſt a man, whereby he lo- 
ſes all his goods, yet hemay make Executors to reverſe it, tor there he 
is not attainted, So adminiliration of ſuch a man's goods may be granted, 
C. lib. 5. fo.111, a. M, 33, 34 Eliz.B. R- in Marfhes cafe 18 H, 7.B.R, 
Eatens caſe. 


$ VI. Of an Excommunicate perſon. 


Lbeit an Excommunicate perſon may be appointed Executor, 
» Phil. Franc.in Rub and is capable of a Legacy * 3 yet ſo long as he ſtandeth in the 
de reſta.1.6.n,32. qu ſentence of Excommunication, he is not to be admitted by the OQrdina* 


ſententia communi- 1Y, nor can commence any ſuit for his Legacy ®. 


rer approbatur, ait 
Grafl, Theſaur, com» op. $ Inſtirutio. q. 4. Bald. in L, id quod pauperibus. C. de Epiſcopis & cler, n, 6. 
FC, inteilex imus, de judics Cc, pcſt cefſhonem, de probac, cxtr. 


If Bailifs and Commons, or any Corporation. aggregate of many, 

bring an action Excommengement in, the Bailifs thall not diſable 

; them, for that they ſue and anſwer by Atturney : otherwiſe it is of a 

eng part 1. f9.f1e Corporttion ©. But if Executors or Adminiſtrators be excommu- 

aan bb. s, fo, nicated, they may be diſabled, becauſe they which converſe with a per- 
426. {on excommunicate are excommunicate allo 9. . 


It 
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If a Biſhop bedef. an Excommunication by the ſame Biſhop againſt 
the pl. ſhall not diſable him 3 and it ſhall be intendcd for the ſame cauſe, 


if another be not ſhewed F, *oH, 7,21. 3 H,4. 
3. S E. J* 2, 28 E. 3» 
97 


$ VII. Of Baſtards. 


1. Three ſorts of Baſtards. 

2, Inceſtuows and adulterons Baſtards are incapable Vf all teſtamentary 
benefit. 

3. Divers extenſins of this former concluſion, 

4. Divers limitations of the ſame concluſion, 

5. Difference betwixt the Laws Eccleſiaſticall and the Civill Law, about 
the alimentation and nouriſhment of children begotten in adultery 
and inceſt, 

6. Of the Laws and Statutes of this Realm concerning Baſtards, 

7. Of. Baſtards begotten betwixt ſingle perſons. 

8, Whether the Legacy left unto the Baſtard be preſumed to be left for 
bis alimentation or relief. 


F Baſtards or children begotten out of matrimony ( 1 ) there be 

divers ſorts. Some are begotten and born in ſimple Fornication; 

that is to ſay, of carnall copulation between fingle perſons, ſuch as at 

the time of the conception or birth of the child may be married toge- 
ther ®. Some are begotten in Adultery 3 that is to ſay, of ſuch parents * Covar, Tra. de 
as, being both, or the one of them, married to ſome other at the time Tarrimon.2.par.c,8, 
of the birth and conception of the child, cannot then marry together $4: J Glee. l.s-S 

. - . 10, 
themſelves Þ, Some again are begotten in Incelt ; that is to ſay, be- » cqyar.ind. c. 8. $ 
twixt ſuch perſons asare prohibited to marry by reaſon of Conſanguini- 5.Jul.Clar.s adulter, 
ty or Athnity ©. © Covar. ind. c. 8.5 
Baſtards (2) begotten and born in Adultery or Inceſt are not capa- 5+& 6. Jul.Clar. $in- 
ble of any benefit by the Teſtament or laſt Will of their inceſtuous or lt: 

adulterous parents 4, Which Concluſion is accompanied with no a ,,q, « complex. 
ſmall train of Ampliations and Limitations * : of which company theſe c., de inceſt. nup. 8& 


are not the meaneſt, DD. ibid. Covar. de 
ſponſal, 2. part. c. 8. 


$4. Grafl, Theſaur. com, op. $ Inſticutio, q. 9, * Petr, Duen. tradi. reg, & fal. verb, filius, vbitradir 
regulam 14 ampliar, & 11 limitat. illuſtraram, 


The firſt (3) Ampliation is, That albeit the inceſtuous or adulte- * Barth. & Czpol. 
rous father do name another perſon to be his Executor, to whom he _—_— zo, verb. 
giveth the refidue of his goods, willing him to reftore the fame goods 5 coyar. de ſpon. 2, 
to his inceſtuous and adulterous child 3 this diſpoſition is void in reſpect parrt. $ g. o. 7. 
of the Baſtard f : neither is the Executor bound to reſtore the ſame, but * Puen. verb. filius, 
may retain the ſame to himſelfs, For whereof any perſon is not capable ry? hs Gs 
direQly or by himſelf,he is not capable thereof indirectly or by another ®, j,, Died. ho = hs 
Yet I deny it not, but the Executor may of his own liberality give any Nandi, tit, 1, caure!a 
goods to the baflard, though not as the gift or goods of the _—_ Fa 8, Covar, v1 
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The ſecond Ampliation is, That albeit the father ſhould-appoint his 
inceſtuous or adultcrous child his Executor, willing him to beftow his 
goods on ſuch a perſon, who of likelihood would never demand the 
ſame; as if he ſhould will his Executor to give his goods to the Em- 
perour, or to the Turk, if he ſhould in perſon come into England to 
receive the ſame 3 this is but a traudulent cautcle, whereby the Execu- 

k Alex. in Le COBi» S tox might have ſome colour fill to retain the ſame in his own hands *, 
hi qui Colidi-ad T1& A 1 therefore by reaſon of this fraud the diſpolition is void, at teaft ſo 


= . Mea de far as it doth reſpect the benefit of the Executor ?, 


di, de cau- R - * 4; 0 
— -dry confil. 399. vol. 2, Imol. in L, in tempus. de heced.inſti;. ff, Alex. Dile&. & Czpol, ubi 


ſupra, 


The third Ampliation is, That even he which is begotten and born 
in Adultery, much more he that is begotten and born in Inceſt, is not 
onely incapable in reſpe& of his Father's Teftament, but is alſo excluded 

m Covar. epitom, from all Teſtamentary benefit by his Mother ®. 
de ſpon. 2. pare, c.8. The fourth Ampliation is, That the depoſition is void ipſo jure which 
ws Ys is made in favour of or for the benefit of inceſtuous and adulterous 
6. Baſtards *®. 
The fifth Ampliation is, That although the inceſtuous or adulterovs 
baſtard be poſſeſſed of the thing to him bequeathed z yet he cannot re- 
Bald. in. id quod fain Or preſcribe the ſame by thar title 9, 
pauperib. C. deepif- The f1xth Ampliation is, That the adu}terous,and eſpecially the ince- 
copis &cler.per gloſ. ſtuous, Baſtard is excluded, not onely by the Civill and Ecclehialti. 
SONG vſy £ call Laws, but alſo by the Law of God P, But whether this amplia- 
amp. $. b 3” tion be true or not, I leave to the conſideration of the reverend Divines. 
Avg. vt. haber 35, Divers other ampliations alſo there be of this conclufion 4, which I 
4.74c, quid eſt.-Duen, omit, becauſe they ſeem to repugn the Laws of this Realm. Nowto 
d. reg. mplin: 2+ , the Limitations. 
ren. $66.fere.Cepol, The (4) Limitations of: the former concluſion are theſe, Firſt, 
cautela 38. & Jo.Di- Theſe incefiuous and adulterous Baſtards may be Executors unto any c- 
lc, cautela 14. ther perſon faving unto their naturall parents 3 apd are likewiſe capable 
of any Legacy or deviſe bequeathed unto them by any other ſaving by. 
*Gloff; in Authen. their own parents*. Even unto thcir inceltuous or adulterous brethren 


omg en y _ they. may be Executors, or reccjve any other teltamentary benetit from 
zv1. In, C1arts y p 

tea. q. ZI. Ne 4» them F. 

Panor. in c. cum haberer. De co qui dux. in matrimo. quam pol, extro + Duen, verb. filius. reg. 346, 
limir, 10, AfMiR. decif. $6, 


" DNuen, d. reg. 36 
ampliat, 4. 


" Simo de Pratisde. Thefecond Eimitation is, when thcy are appointed nude Executors *; 


J . . * b« Ss - . 
Mp hr ES that.is to ſay, when they do not 'reap any. commodity by the Telia- 


fiat quod dicitur , Ment 5 for then they may. be Executors ever: unto their own naturall 
per-incapacetn nihil Parents. 

p«fle capi 3 quia ar- 

tenro jure Can. ſpurius etiaminceſtuoſus-non eſt omnino incapax, utpote cui- alimenra licicum eft relin- 
Lv” Eucn, d-rcg, 366, limirac..g. verb. filius. y Jo. de Athon, in, kzatin, libert. de Exccutor, 


Th irdly, 
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Thirdly, By the Laws Eccleſiaſticall they are alſo capable of fo 
much of that which is bequeathed unto them by their inceſtuous and 
adulterous parents, as will ſuffice for their competent alimentation or 
relief * 3 that is to ſay, for their food, cloathing, lodging, and other * C. cum haberer, 
meet and convenient necefſaries y, according to the wealth and ability 4 <9 qui du$,in ux. 
of the parents *® And although (5) the Civill Law, in deteſtation I one _ 
of this hainous fin of inceſt and adultery, did deprive this inccliuous —— Ach 
and adulterous ifſue of the hope of all teltamentary benetit, rhough quz ad diſciptinan 
it were left for, and in the name of, alimentation or needfull relict Þ ; F<rrinent, legato ali- 
che rather by this means to reſtrain the unbridled Juſts of ſome, and torn ig ata 
preſcrve the chaltity of others © ; neverthelcls, foraſinuch as Nature ſent file * reftatorem 
hath taught all creatures to provide tor their young, fo that the very proberur.L.nifi. cod. 
brute beatis have a naturall care to bring up whatſoever they bring **: EY 
forth 4 3 ſccing alſo in equity the poor infants ought not to be puniſhed Gy mg 
(at leaſt not to periſh for want of food) by occaſion of their fathers fault, neceſſitate ranrun 
whereof they are altogether faultleſs *z theretore the Eccleliaſticall Yen volurt quidam ) 
Law, whereby not onely adulterous f, but inceftuous 8 ifſue alſo, is <9 <2" = Fant 
made capable of ſo much as is ſufficient for needfull and convenient omg mon ry 
ſaſtentation, hath prevailed, againſt the rigour of the Civill Law, and do faculrares ſuppe- 
is to be obſerved, eſpecially in the Eccletialticall Court *, as more agree- ante Gab. livro 6. 


able to Nature, Equity, and Humanity. eos: 1 gre * 


31. Menoch. lib, 4- preſum. 1571, 21. * D. Auth. ex complex. C. de inceſt, nup. © L, ifti quidem. ff. 
de eo quod met. cauſ. in fin. & $. fin, Inftir. de noxal. ation, 4 Cic. lib. 1. fic. L. 1. $ 1.fﬀ. de 
Juſtic, & jur. * Deuteronom,. cap. 24. verſ. 15. Ezech. cap. 18. verſ. 20. L. Sancimus. C. de Pans. be 
fi poena, cod. tit, diſt. 55. f Text. ind, c. cum haberer. E Dec. ja c. in preaſfentia, de protec. 
ex'r, ne. 39. Gabr. ub1 ſupra, n. 5. quz opinio communis eft, contra Bald, in 4, Auth. ex complexus 
k Tdem juris eſt 1n rerris Impe'ii, Glaſ. & Panor. ind, c. cum haberet., Bar. in d. Auth, ex com Plexc. 
Deciſ, Neap. 164. 1. 2. Dec. ubi ſupra, Duen, filius, reg, 367, 


Wherefore if the Tefiator ſhall bequeath a competent portion to his 
baſe daughter, tor her preferment in marriage, the ſame is due and re- 
coverablc in the Ecclchiafticall Court ; but if the fam bequeathed be 
exceſſive, then is it to be moderated Arbitrio bont wviri, and to be redu- 
ced unco a convenient portion *, *Simo de Praris de 
And in this reſpe& (6) the Laws and Statutes of this Realm, in "IE =" goon ps 
providing as well for the convenient relict and keeping ot poor and "8. OTeT DP 
miſerable children, begotten and born out of lawfull matrimony, at 
the charges of the reputed father and mother i , without diſtinQion | Stat. Eliz. an.18:c, 
whethier ſuch infants were begotten in Incelt and Adultery, or Forni- 3 
cation *, as for the puniſhment of the mother and reputed father of fuch * Ubi enim lex ron 
unlawfull iſſue, are worthily commended 3 although in reſpect of the —_— nec" nas 
next limitation following, they may ſeem not altogether fo worthy mn 
commendation. pub, in rem action, 
The fourth Limitation is grounded on the Laws of this Realm, 
which do permit every man, both by deed made and executed during 
their lives !, and alſo by their lat Wills and Teſtaments to be executed ! Perkin. ric. graunt, 
after their deaths ®, to give and to deviſe unto any their Baltards, f-'1-bract.. 2. c. 7 
without diſtin&ion, all their Lands, Tenements or Hereditaments. 46 1010 —_ 
without rcliraint 3 at the lealt more then will ſuffice for their ſultenta- ** ** 
S\ 3 tion, 
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tion, and much more then they are worthy of, Which thing cannot 
but redound to the great prejudice of right heirsz conſidering the dan. 
ger whereunto lawfull children are ſubje&, and which they do many 
times ſuſtain, through the forcible flatteries of vile difſembling Harlots, 
no leſs void of all modeſty, then full fraught with all kind of ſubtilty, 
with whoſe ſweet poiſon and pleaſant ſting many men are {o charmed 


» Videas Cc, $. Prov, and inchanted ®, that they have neither power to hearken to the juſt 


Solom. petitions of a vertuous wife, praying and craving for her children, nor 
grace to deny the unjuſt demands of a vicious and a ſhameleſs whore, 
prating and grating for her baſtards: never remembring that, when 
Sarah ſaid to Abraham, Caſt out this bond-woman and ber ſon, for the 
ſon of this bond-woman ſhall not be heir with my ſon Iſaac ; Abraham, by 

©* Gen, C, 81, the commandment of God, hearkened to the voice of Sarah ® : neither 
once regarding ( that which divers have diligently noted ). that the 
brood of baſtards are commonly infe&ed with the Leproſy of the Sires 
diſeaſe P 3 and being encouraged with the example and pattern of their 

ÞC. fi gems Anglo- Fathers filthineſs, they are not onely prone to follow their finfull ſteps 4, 

rum, & ibi Przpoſ, but do ſometimes exceed both them and others in all kind of wic- 

diſtin, $6, Hinc eſt p.m 


(8 Peckius ) quod 
odomitarum una cum parentibus parvulos ctiam celeſti igne conſumphit Dominus , nempe quod pro- 


Fpexerat parvulos hos idem flagitium admifſuros. Pec. in c. non decer. de reg, jur. 6, 4 Mall coryi ma- 


lum oyum 3.& metuenda ſunt paterni criminis exempla. L. quiſquis, C, ad L, Jul. majeſt, 5 1. 


The fifth Limitation is, in the Baſtards of Kings and Princes: for a 


King may , ex plenitudine poteſtatis, make his unlawfull ifſue ca- 
pable of whatſoever by Will deviſable he doth give or bequeath unto 
* Boer Decil, 125, him”. 
1. 17. Duen. d, reg. The ſixth Limitation is this, The adulterous Grandfather may be- 
3's _ 1* heregi. Jocath any thing to the lawfull children of his own unlawfull ſons or 
ras. C. de his qui daughters, or make them his Executors + 3 but ſo cannot the inceltuous 
bus ut indig. n. 7, & Grandfather *. 
:8, Cui opinion lo- 
cum concederem, etiamſi hic avus habeat legitimos filios z cum apud nos nulla fir necefſſiras inftiruendi 
ſaos, ut ſupra cad. part. $ 1. © Bal, in L, fiquis inceſtus, C. de inceſt, nup. Covar. in d.c, 8, de ſpon, 


2, Part. $4. N. 13. 


The ſeventh Limitation is this, That the Teftator may bequeath un- 
to his inceſtuous or adulterous daughter a competent portion for her 
dowry, or preferment in marriage : for this is accounted all one as if 

» Panor.in d, c. cum he did bequeath it unto her for her alimentation », 


Haberer, n. 4. Ear. 
in d, Auth. ex complexu, qu# concluſio ampliatur per Petr. Duen, vert, filius, reg, 357. ampl. 3- 


The cighth Limitation is this, That an Executor may make the 


* Par. in L, & his. f#, Teſtator's baſtard his Executor *. 


de vulg, ſub. Bald, in 
L. eam qua. C, de fideicommi, n. 4. Clar. $ reftium, q, 31. Intellige famen, nifi conjeRurz intervene- 


rint ex guibus fraus przſumatur, Grafl, $ Inſtirutio, 9. 7, 0, 13, 


Tke 
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Fhe ninth Limitation is, when the adultcrous parents do folemnize 

lawfull matrimony together before the birth ofthe child 9, For exam- ? Przpol. in c. ran- 
ple, a married man doth beget a ſingle woman with child, ( for this is '* v5 Qui filii func 
adultery by the Laws Ecclehaſticall of this Realm * , although by the _—_— extra, n. 10, 
Civill Law: it is but fornication *, ) immediately after his wife dieth, Melc. Rl Tran + 
after whoſe death he marrieth the woman, ( tor {o he may » , ) after caul. macrim, = 2 
the marriage the child is born: in this caſe the child is not onely capa- ©®: 


ble of any Teſtamentary benefit, but is reputed a lawfull child, and _—— Frapoſ. & 
WIRE ' » Cofanta vis, 


not a baſtard ©, as heretofore hath been diſputed more fully 9, Kling. uvi ſupra, c 

; ne'O, 32. 4 4. Pa, 
nor. in c. tranſmiſſz, de eo qui cog.conſan, ux. Extr. Clar. $ adulterium, n. 2. *%s 7b Ay 
inter liberos. ff, ead. Clar. ubi ſupra. d Nift przter copulam, mortis machiratio inrerveniſler, rig 


fides data fuiſſer 3 quia tunc non valer inter eos matrimonium jure can. c. ſuper hoc. c. fpnificalti. de e9 
qui dux. in matr, quam pol, per adul. extr, Sed an diſlolvi potiine hodie nuptiz hvjuſmod', multum 4. 
biro, occafione ſtaturi H, 8. an, 32. c- 38, © D, c, tanta vis. & DD. ibidew. * Supra part, 45 I 


The tenth Limitation is, whenas the Teſtator doth bequeath to kis 
baſe child a greater legacy then will ſuthce tor his alimentation, in rc- 
compence of ſome merit or deſert at the Teltator's hand ; tor then the 
depoſition is good in Law F, : + Tiraquel. in repert, 
Concerning (7) thoſe baſtards which are begotten of kingle perſons, L- fi unquam. C ge 
ſuch (I mean ) as may lawfully marry together, then in cafe the mo- Toe donde. verb, 
ther were a Maid, or an honett Widow, immediately before ſuch un- ,,,7 largirar, 
lawfull copulation, and conception of the child, this kind of fornication 
istermed Stuprum *; and this kind of baſtard ſeemeth to be in the ſame + 1, inter livercs, 7 
. . . ICTCH, is 
caſe as if he had been begotten in adultery. ſtuprum. ff, de adut, 
If the mother were an Harlot before the conception of the child, 
howſoever, by the Civill Law, ſuch a Baſtard is not incapable of any 
Teltamentary benefit f ; yet foralſmuch as by the Laws Ecclcliatticall 8 *Covar. de 
OTE ar. de ſponſal. 
and Statutes of this Realm *® ſuch copulation is condemned as unlawtull, 2+ Part. c.8. 5 5.n, 
and to be puniſhed as ungodly 3 I ſuppoſe that this kind of baſtard is Ms 0 
no more capable of an Executorſhip or Legacy, then if the mother had — ISS 
ow —_ * in Rub. de 
been honeſt before i: eſpecially it the mother were a common harlot, the adul. extra, 
Teſtator nevertheleſs etteeming her to be clear from pollution with any * Stat. Eliz, an. 18, 
other, and himſelf onely to be the undoubted father of the child, 7,5 
whom he doth make his Executor, or to whom he doth bequeath any q « «. ; ——_ 
: oy ls . - 'y d.zS 5: adde Palcor, 
Legacy by the narrie of his child 3 whenas indeed he is not the certain raft. de nothis & 
father of the child, the mother having proſtituted her ſelf to the filthi- ſpur. c.41, Irem Caf. 
ncls of others alſo. For in this caſe, even by the Civill Law, the Ba- '* E; # quzilluſtris, 
; "oy » A6&S GC ot C nn. 
ſtard cannot be Executor, nor obtain the Legacy * 3 it not by occalion 1, bee, conf, 30 
of the father's crime, yet by reaſon of the Teſtator's errour and folly, ny. in fin. - _ 
who ofall likelihood would never have made that child Executor, nor * Bald.in L.quiſquis. 
have ſhewed himſelf fo good a father, it he had known the bad con- - - > 
ditions of the mother. Where it is ſaid, that the parents may bequeath __ jm ay 
ſo much to their Baſtards as will ſuffice for thcir alimentation or relief, n. 10, & infr, pars. 9, 
what kind of Baſtards ſoever they be without diſtinction 3 it may be $5+ 
demanded, not impertinently nor unproficably, What (5) it the Te- 
ſtator do ſimply bequeath a fun of n:oncy, or ſome other thing, to his 


unlawkull child, not making any mention that he doth bequeath the 


Came 


ſame for the child's relief or alimentation ? whether in this caſe is it to 
be preſumed that the father did mean it for the child's alimentation or 
no? "But if he did ſo mean, the Legacy is good otherwiſe it is 
void. Briefly, howſoever in this matter all men are not of one 
mind, I do rather fub{cribe to their opinion who do hold the afhr- 
t Aymo , Gravetr. mative !. 
confil. 219. n.8. Ne- ; 
noch. de Arb. jud. lib. 2. caf. 169. n. 8. Simo de Prztis de Interp, ultim. vol. lib. 3. fol. 10. n. 7. Tiraq. in 
rep. L. fi unquam. C. derevoc. don. verb, donatione largitur, n. 63.-Caſtrenſ. conf. g, vol. 1. n. 5. Colerys, 
tract. de aliment, lib, 3+ Cap. 13. N. 3. 


A baſiard having gotten a name by reputation, may purchaſe by his 
reputed name to him and his heirs, although he can have no heir but of 

".39 E, 3. 11+ 24: his body ®, 

: 7 Ee 2 = we A leaſe is made to B. for life, the remainder to the eldeſt iflue male of 

Fd he "x Meyle B- and the: heirs males of his body 3 B. hath iflue a baſtard ſon : he 

Finches caſe, ſhall not take the remainder, becauſe he is not his ifſue : for qui ex dam- 

. nats coitu naſcuntur inter liberos non computantur : and he cannot have a 

Wk __ goo name of reputation as ſoon as heis born ", 

tg *,, Io bp, By the Stat. 31 E. 3. 21H. 8. adminiſtration ought to be granted to 
the next of bloud 3 the Ordinary cannot grant it to the baſtard of the 

'* H, 45 Eliz. Port- jnteltate 9, 

quornas = adjudged A baſtard cannot be a Prieſt or Chaplain ?. 

pap _ The Lord Powes conveyed lands holden is Capite to one Gray his 

ns ra baſtard in remainder after his death z the Lord Powes died ; it was 
held by Dyer and Saunders Juſtices, that the baſtard ſhould not ſue 
livery for the 3. part, becauſe the Stat. of 32 and 34 H, 8. ſpeak of law- 

4 14 Eliz. gs Tr full generation 9, | 

_—_— = —_ - A. covenants to ſtand ſeiſed to the uſe of himſelt for life,the remainder 

Thorntons caf. 13 E- © R- W. his baſtard ſon in tail 3 no uſeis raiſed to the baſtard, becauſe 

liz. Dy. fo. 256 there is no' valuable confideration : for naturall affection is not a ſuth- 

. cient conſideration 3 for that he is a ſtranger in law, although he be a 

' M, 23 Eliz,Dy.374. fon in nature *, 

Worſlyes caſe If a remainder be limited Rich. filio Rich. M. it's good, though he 
be a baſtard in vulgar reputation 3 tor it a grant be made toa baſtard by 
the ſurname of him who is ſuppoſed to beget him, it is good, if he be 

. Lib. 6. fo, 6s. Sg known by fach a Name T. R 

Moyle Finches cal, R. Tompſon had iſſue by one Joan before tnarriage, and afterwards he 

married the ſaid Joan, and made a feoffment in fee, and took back 

an efiate to him for life, the remainder Agnete filie predid. Rich, & 7o- 

anne : per Curiam it's a good remainder, without averment that ſhe 

was known to be their daughter. It was objeRted, that a baltard is not 
their daughter in law : but Finchien ſaid, that the daughter was born 
| before marriage, ſo by their marriage after ſhe was their daughter 3 for 
© 41 E. 3. 18. 19, ſubſequens matrimonium tollit peccatum precedens *®. So if the husband 

: and wife be divorced cauſa precontraGw, the iſſue hath loſt his Surname, 
Y Lib.6.fo, 65.2 H. and is now become a battard, and nwllius filiws 3 yet becauſe he had once 


7 = — af - a lawfull ſurname, it is a good ground of reputation, to make him a 


39 E. 3+ 24, reputed ſon, which is a good name of purchace ?, 


L. made 
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L. made a feoffment to the uſe of himſelf, and after deviſed that his 
feoffees ſhould ttand ſeifed to the uſe of his daughter A. which in truth 
wasa baſtard: this was a good deviſe of the land per intentionem teſt a- 
tors *, | * 15 Eliz. Dy. fo, 
A man had ifſue a baſtard, and after intermarried with the ſame wo- 323. Lingens cal 
man by whom he had that baſtard, and had ifſue two ſons by her, 
and then deviſed all his goodsto his children : ſome conceive that the 
baſtard ſhall take nothing, becauſe he is nulla filiw, It's clear that the 
baſtard in ſuch a caſe ſhall not take by grant : but Zere as toa deviſe. 
And if the mother of the baftard make ſuch a deviſe, it's clear that the 
baſtard ſhall take, becauſe he is certainly known to be the child of his 
mother ?, 7 H.q E. 5. 4nonymus. 
Moors rep, fo, 10, 
N. 39. 
$ IX. Ofan unlawfull Colledge, 


1. An nnlawfull Colledge cannot be Executoy. 

2, What is underſtood by an unlawfull Colledge, 

3. Whether the Church-wardens may ſue for a Legacy left unto the 
Church, 

4+ Particular perſons of an unlawfull Colledge may be appointed Exe- 


cxutors. 


' A N C1) unlawfull Colledge cannot be Executor *®. By (2) an « 1g af. pl.s. Brook 
unlawfull Colledge in this place, I mean all Companies, Socic- abridg.cir. corpor.pl. 
ties, Fraternities, and other Aſſemblies whatſoever, not confirmed nor 45+ L+ Collegium. C. 
allowed for a lawfull Corporation by authority of the Prince, or of ſome dehzred. inflir, 
other by whom they ought to be confirmed or allowed ®, Notwith- > 1, Collegium, Bar: 
fianding, (3) it the Teltator bequeath any goods or money to the Pa» in L. cum ſenatus.de 
riſhioners of any Pariſh, to the uſe of the Church, ſuch a bequeſt is —— ﬀf. Abbas in 
good ©, and the Legacy may be recovered by the Church-wardens Yb mypm—by doe 
who albeit in-cvery reſpe& they be not a lawfull Corporation, yet in 1, paral, fol. 35, 25. 
this reſpe& they be accounted a lawfull Corporation 3 I mean in ta- © Lamberr. Trac, 
vour of the Church 4. Or (4) if the ſeverall and particular perſons % n_ gardiano- 
of an unlawfull Colledge be appointed Executors, they are not to be EEO ek 
repelled F. 85: 73 77 84, tit, 
one, N. 17s $O. Con 
era Fitz. tir, done, n. 1. 12H, 7.28. 37 H. 6. fo. 39. 10H. 4. 3+ b. Perk. 98. 5, ny T2 4 Gs 
p —— ubi ſupra, Fulb, lib. x. Paral. fol- 42. 43. * Paul. de Caſtro in L. cum fenatus. &, de reb. 
ud. 


$ X. Of a Libeller. 


E that is condemned for a famous Libell is inteſtable, both aQive- 
| ly and paſſively: that is to ſay, he can neither make a telta- * L,i-cui. £ uit, ff de 


ment, nor reccive any benefit by a teltament ?, reſtam. Vaiq. de luc- 
ce(.progref. 15.1.4 2. 
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$ XI. Of Uſurers, Sodomites, and others. 


1. Manifeſt Uſurers and Sodomites can neither make a Teſtament, noy 
reap any benefit by another's Teftament. 

2, Whoſoever is forbidden to make a Teſtament byreaſon of ſome crime, 
the ſame perſon is incapable of any benefit by the Teſtament of ano- 
ther « 


S manifeſt (1) Uſurers, Sodomites, and other criminous perſons, 

are forbidden to make Teſtaments themſelves, or to diſpoſe their 

* Supra pait. 2, $$ goods by their laſt Wills, ( as is before at large declared * 3) fo are 
IS, 16,17, 18, they forbidden to reap any ſuch benefit by the Teſtament of others : for 
this is a common received conclufion, (2) that he that cannot make a 

Teſtament or laſt Will, by reaſon of ſome crime by him committed, the 

ſame perſon is incapable of any Legacy of goods diſpoſed by the Te- 


1 q b 
» Glo, in L, is cy;, {{ament- or laſt Will of another *. 


ﬀ. = reſta. Soare2.l. 

rec. ſen. verb. teſt. n. = 

82,referens banc OP. d XII, Of an Uncertain perſon. 

eſſe com. Idem Jul, 

Clar.S teſt, q.43.n.2, If the Teftator make John at Stile his Execntor, and there be two 


perſons of that name, neither of them is to be admitted, 


« $ Incertis, Infſtit, AN Uncertain perſon ( 1) cannot be Executor nor Legatary *, 
de lega.Jo. An. Gem, For example, the Teftator doth make Thomas Lante his Execu- 
peye's woon - Parer. tor, to whom alſo he giveth all his goods 3 and there be two perſons, 
an aaa cither of them being called Thomas Lante : in this cafe neither of them 
d-Minſing-in d, 6 in- 15 fo be admitted ®, 4 
certis. Per.L, fi quis. Divers. other examples of uncertainty, with divers declarations of 
S fi inters de lega. 2. every example, do appear in the laſt part of this Book, where the Rea- 
< Infr. part, 9. $ 6, der may be more fully ſatisfied ©, in what fort this former concluſion is 
cum ſeq, to be admitted, 


$ XIIF, Of a Recuſant convict. 


As 


1. Whether a Recuſant convii may be Executor or Tutor, 
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Y a Statute lately made againſt Popiſh Recuſants, *Becauſe (1) Re- 
F< *cuſants are not thought meet to be Executors or Adminiſtrators 
ns to any perſon whatſoever,nor to have theeducation of their own chil- 
* dren,much leſs the children of any other the King's Subjects within this 
*Statut. Regis Jaco» *RealimzIt is therefore enaRted®9, That ſuch Recuſant convicted,or which 
vi As 3.C. 5. * ſhall be convicted at the time of the death of any Teſtator, or at the 
*time of granting any adminiſtration,ſhall be diſabled to be Executor or 
* Adminiltrator, by force of any Teſtament after the ſaid AQ of Parlia- 
** ment 
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*« ment to be made, or Letters of adminiſtration from that time to be 
«oranted: nor ſhall he have the cuſtody of any child as Gardian in 
<* chivalry, Gardian in focage, or Gardian in nurture 3 but that the next 
© of kin to ſuch child or children, to whom the lands cannot lawfully 
« deſcend, who nevertheleſs ſhall uſually reſort to ſome Church or 
** Chappell, and there hear Divine Service, and receive the holy Sa- 
« crament of the Lord's Supper thrice in the year next before, accor- 
« ding to the Laws of this Realm, ſhall have the cuſtody of the ſame 
«* child, &c. as by the ſaid Statute more at large it doth and may ap- 
« pear. By which Statute it is alſo enacted, That every married wo- 
<* man, being, or which ſhall be, a Popiſh Recuſant convi, ( her 
* husband not ſtanding convit of Popiſh Recuſancy, ) which ſhall 
* not conform her (elf, and remain conformed, but ſhall forbear to 
* repair to ſore Church, or uſuall place of Common Prayer, 
«* there to hear Divine Service and Sermons, ( if any then be, and 
© within the ſaid year receive the Sacrament of the Lord's Supper ac- 
* cording to the laws of this Realm, by the ſpace of one whole year 
* next betore the death of her ſaid husband, ſhall ( amongſt other pe- 
© naltics expreſſed in the aid AR) be diſabled to be Executrix or 
* Adminiſtratrix of her (aid husband, and to demand or have any part 
* or portion of her ſaid husband's goods or chattels by any Law,cuſtome 
**© or ulage whatſoever. 


Whether an Alien may be an Exeoutor or Admi- 
niſtrator. 


N Alien born, and not made denizon, may be an Adminiſtrator, 
and have adminiſtration of leaſes as well as of perſonall things, 


becauſe he hath them as Executor in another's right, and not to his , p , c,;. c. x. s' 


Upwell Carenes cal, 
rook part 1. fo. 9. 
1 Elizrot. 1704, 
verſ. Philips, 
, , : Crook part 2. f0.683, 
and ſue as Executor, it he be an alien friend, and not an alien enemy 3 o, 16. " 

© 3 Eliz. Paſcatis 


own uſe : and adjudged accordingly *. 


Debt brought by an Adminiſtrator, the det. plcads the pl. was an C 


Alien #ee: adjudged, Quod reſpondrs onſter Þ, 
An Alien born may make a will and Exccutors, and be an Executor, 


{o adjudged ©, 


- 
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OF THE 


OFFICE 


OF AN 


EXECUTOR. 


The Sixth Part. 


$ I. Of the ſeverall kinds of Executors. 


1, Three kinds of Executors. | 
2, Executor by the Law. 

3. Executor by the Ordinary. 

4. Executor by the Teſtament. 

5. Divers kinds of Extcutors Teſtamentary, 

6, The Office of an Executor Teſtamentary. 


O W followeth the Sixth prineipall Part of. this Treatiſe, 
wherein I promiſed to ſet forth the Office or Duty of an Exe- 


cutor, I mean,of an Executor Teſtamentary, that is to ſay, of 
him that is appointed by the Teſtator for the performance of the Will, 
For thou ſhalt underſiand that there be (1) three kinds of Execu- 
tors, or perſons which have todeal with the Execution of dead mens 
Wills, and diſpoſition of their goods ®, every of which have their ſeve- * Specul. de tnftr, 
rall Offices. The firſt hath his authority from tbe Law, the ſecond from © 5 "One vero ali- 
the Ordinary, the third from the Teſtator Þ, TR ERS 


> De hac trimembri 
a b ; executors divifione 
in legitimum, dativum, & teſtamentarium, Specul. ubi ſupra ; cui adjungay velim Jo. de Canibus tract 
de-executoribus ulr, yolunt, parts 2 q- 3-0. 22, f, (Mihi) 129. 


Tt 3 The. 
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Thi (2) Exccutor which deriveth his authority from the Lawis the 
Biſhopor Ordinary of every Dioceſe, unto whom the Execution of Te- 
: ſtaments and laſt Wills, eſpecially a4 pias caſas, (no Exccutor bei 
* Lnulli.L.fi quis a4 appointed by the Teftator,) hath appertained and belonged © ; = 


declinand, C.de Epi- = 
res rp that not of late time, (as ſome have lately divined, orrather dreamed,) 


bis. c, nos quidem. c, but ever fince Chriſtianity wasfrft received, and eſtabliſhed by Impe- 
Jo.de teſta.extr.c.ſta- riall authority, or very ſhortly after : nor within this Realm of Eng- 
ur, de teſta. 1.3.pro- 1,44 oncly, where the Biſhops; to whom «the approbation of Telia- 
vincial.conſtir. Cant. 4 vas ., | 

c. ftaruimus.cod, tit, MENtS appertains 4, have continually, by the royallconſqut of the godly 
|. conftir, provinc. E- Kings and Princesof this Realm#, exerciſed this office, and executed 
_. this charge, for and during lo longtime, and fo many ages, that (if I 
* Lindw. in d. c. ſta-' La nor deceived ) there is not any memory or ancient record to the con- 


—_— —_— trary.*4 I mean finge Clailtianity vas embraced, and. Paganiſm abo- 
vinc. conſt, Cant. liſhed 5 -but alſothroughout all theKingdorgs and Natiogs within the 
Jo. de Athon.inlega- Chriſtian Empitt. For- not enely by the Laws Eccleludliizall 8, uſed 
rin.libertatem,deex- 114 obſerved for many hundred of years, but alſo by the Civill Law +, 


rows ne = compoſed above. a full thouſand years ſince i, this office and charge of 


* C. accidir, de im- Executing the aforeſaid Teſtaments and laſt Wills hath been impoſed 
munirareecclefiaſt.li- upon the reverend Biſhops: in the'ſfincerity of whoſe conſciences all 
berrarum.l.3, ProYiP. Chriſtian Laws, and namely the Law of this Land, hath repofed grea- 
conftir. Cant, Lind.in 6d OT | wo 

d.c.ſtarur, eccleſiaſti- *ET CONne encethen in other lay-people, about 

carum libertarum. mens Wills*, Hence it is, that every Biſhop is called Ordinary, as if 
f Lindw, in d. c. ac- other Judges were in this behalf incompetent or extraordinary 1. Hence 
cidit, qui erfi anti- 1, {tis that the Biſhop is called Executor legitimnus, Legall Execu- 


fir, non poruir , : 
—_ 5g _ tor, becauſe he onely is appointed Executor by the Law , where no 


rac. initivm inveſtig. Executor is appointed by the Teſtator ®, 

aflequi, nempe cujus k 

regis remporibus. illud primo fuerat conceſſum, ut ille ingenue faterur,- '© -G.'rua.'\c-nos. c. to, de teſt, 
extr, ® L.nulli. L. fi quis ad decl. C, de epiſc, & cler. ' Anno, viz, Chriſti 546, editas.cſt ille -Juſtiniant 
codex, in quo leges iſtz inter alias inſeruntur. * Perkins in tit, de teſtamentis, f. 94-D. Smith trad, de 
repub. Ang. f. 102. * Ordinarius vero dicitur, qui lege, vel conſuctudine, vel principis beneficio, juriſ- 
dict, univerſaliter exercet, DD. in L, more.de jur. om. judic. ®'Specul.im d. $nunc vero aliqua, de Irſtr, 
edir, Jo. de Canib. de exec, ult, vol. part. 1. q, 3. Olden.de exec. ult. vol. tit. 2, | 


The Executor (3) which deriveth his authority from the Biſhop or 

* Specul. uvi ſupra, Or4irery is he whom we'call Adminiſtrator ®. For when the Executor 
named in the Teſtament doth refuſe to be; or cannot be Executor, and 

whenno Executor is named in the Will 3 it is lawfull for the Biſhopor 

* Stat,Ed.3.an-31.c. Ordinary to commit adminiſtration ®, and to annex the Will to the let- 
_ Star. H.8.4n.21. ters of Adminiſtration'?P. And this Adminiſtrator, having his authori- 
» Brook Abridg. tic, © from the Ordinary, is chargeable with the pertormance of the Will, 
reſtzment, p. 20. As it he had been appointed by the Teftator 4, and is called in Law 
4 Brook Abridg. tit. Executor dativus *, becauſe he is given or aſſigned by the Ordinary, to 
deviſe 35. Stat-Ed.3- whom originally and by Law this Execution doth appertain. But 
Tn. fs d. 6 Withus he is uſually called Adminiſtrator F, becaulc he is the Ordina- 
nunc vero aliqua, de rie's Deputy, or as it were his Steward or Bailiff, to deal and to admi- 


Inſtr. edi. Jo.de Can. 
& Olden. tra&. de executor. ÞF Stat, Ed, 3: an. 31, C. 21, & ſtat. H. 8, an. 21, cap. s- 


niſter 
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k Tex, in d.c. ſtat his trave]l and charges, or for ſome other cauſes hereafter exprefled b, 
imus. Dom. Gem. i x Cmuch that if the Executor die inteſtate , the Teltator alſo from 


, religioſus, hb. d « : mm : 
—_ = M DoR.& that time ſhall be deemed inteſtate, and adminiſtration may be commit- 


Þ £ Stud. lib. 2. c. 10, ted in this caſe of the goods not adminiſtred i. 


Dyer fol. 2. & infra 
ead. pait. $ 3. n. 14. * Brook Abridg. tic. adminiſtr, n. 141, tit, execut. n. 149. Plowd, in caf, inter 


Greisb. & Fox, 


Concerning the office of him that is appointed Executor by Law, 
that is toſay, of the Biſhop or Ordinary, and likewiſe concerning the 
office of the Executorappointed by the Ordinary, that is to ſay, of the 
Adminiſtrator, I do not here purpoſe to entreatz but onely of the office 
of an Executor Teſtamentary. 

- Of (5 ) Executors teliamentary there be divers kinds : that is to fay, 

 ſomebenude Executors, ſuch as do reap no commodity by the Teſta- 

« DD. in L.fi quis. ment & ; others not meer or naked Executors, but are to receive ſome 
> 5 —_— = benefit thereby, and may commence judicial ation | ; and again, of 
1 tarem, de executor, Executors ſome be univerſal, and ſome particular ®. But becauſe 1 
reſtam. ſcenogreat uſe of thele diftinRions here in this place, I ſhall ſpeak of 
' Conſu'e Bald. in d. 11 Exccutor teſtamentary generally, and as it is agrecable to every 


wn _ = teltamentary Executor, be he nude, orotherwiſe, univerſall, or parti- 
-nedum duplici re- cular *, 


ſpe&u, vel ob defec- BY Þ : 
rum commodi, vel ob-defe&um aRionis. * Olden. traR. de execur. ult. vol. tir. 3. & ſupr; part. 4. $ 18, 


Bar. in L.A filio, ff. de alimen, leg. ® De officio executoris in genere, deinde de officio executoris teſtamen- 
tarii, legitimi, dativi, in ſpecic, vide poſt alios Jo, de Canib. de execurt, ult. volunt, 2. part, 
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The (6) office of every Executor teſtamentary confiſteth in two 
© Vide Sichar.in Rub. things : the firſt is, in accepting or refuting the Executorſhip 9 3 the 
de jure delib. C. & ſecond dependcth on the reſolution of the Executor in accepting or re- 
infr. cad. part. SS. futing the Exccutorſhip. For if he do accept the Executorſhip, then 
2, 33 4+ his office is extended diverſly : but eſpecially it confiſteth in making of 
P Inf. ead. part. $6, an Inventory P ; in procuring the probation and approbation of the 
4 Inf, ead.Part. $11. Teſtament 4 in the payment of debts and legacics * , and tinally, in 
+ Inf pr _ . 6. the making ofan Account F. But if he reſolve to refuſe the Executor- 

POS #90 ſhip, his office is ſo much the leſs, confiſting onely in the avoiding of 
* Inf ead,part. $ 22+ ſuch things whereof mention is made hereafter *, 


pu an a .Tc 
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$ II, Of the accepting or refuſing the Executorſhip : and 
firſt, whether the Executor may be compelled 
to accept the ſame. 


I. Divers queſtions about the accepting or refuſing of the Execu- 
torſhip. 

2, The Executor may be cited to accept or to refuſe the Execu- 

torſhip, 

3. If the Executor being cited will not appear, the Ordinary may com- 
mit the Adminiſtration of the goods of the deceaſed. 

4» If the Executor named refuſe the Executorſhip, tbe Ordinary may 

' commit the Adminiſtration. 

5+ The Executor cannot be preciſely compelled to undertake the Execu- 
torſhip. 

6. What if he have already meddled with the goods of the Te- 
ſtator ? 

7. Whether the Executor refuſing the Executorſhip, ſhall loſe his Legacy 
given unto him inthe ſame Teſtament. 


Oncerning (1) the accepting or refuſing of the Executorſhip, three 
queſtions may be demanded. Firſt, whether he that is named 
Executor in the Teſtament may be compelled to undertake the Execu- 
torſhip, or that it is in his power to refuſe the ſame 3, Skcondly, « be tac Qe conſulas 
what is to be conſidered of him that is named Executor, whereby he Hen. Boi. in c. tua 
may be reſolved whether it were better to accept or refuſe the Execu- 10s. de refta.extr,Va- 
torſhip >. Thirdly, how long timehe that is named Executor hath (me oo ria 
to deliberate and determine of accepting or refuſing the Execu- jg, & © * . 
torſhip ©. d Infra 5 prox. 
To the tirlt it may be anſwered, that he (2) that is named Executor * lnfr. cad. part. $ 4 
may be cited to appear before the Ordinary, or other having authority 
to prove the Will, and there either to accept the Executorthip, or at 
lealt to refuſe the famed. And in caſe (3) either he will not ap- © Boi, Panor. & Bar. 
pear, Or appearing (4) rekuſe to prove the Teſtament, the Ordinary, ubi ſupra. Plowd, in 
or other Judge, may commit the adminiſtration of the goods of the de- _ nrer Greish. & 
ceaſed, as it he had died inteſtate * 3 and the Adminitirators have ac- + ph avridg. rr, 
tion, and may adminiſter the goods of the deceaſed, as it he had died adminiſt. n. 32. tir. 
inteſtate ; and their authority or a& done is good and effectua!l in the exec. n. 45. 101. ſtar, 
law f in the mean time, untill the Executors undertake the Executor- yo corn of OM 
ſhips z forthen the Ordinary may revoke the adminiliration betore by g pjg,q, wh ſupra. 
him committed *, 8 Bald. in L. deve. 


. C. de fidetcomm:! 
liber. Plowd. in d. caf. inter Greisb, & Fox. * Brook Abridg. tit. admm. n. 33- qued facitius proced:s, 
cum adminiſtratio commiſia fuerir (ur ſemper ſoler) (alvo jure cujuicunque, &c. 
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Yet nevertheleſs, if the Ordinary knowing that there is a Tefta- 
ment, and an Executor named therein, adventure to grant adminiſtra- 
tion of the deceaſed's goods, not having firft called the Executor to 
prove the Will, and to accept or refuſe the Executorſhip 3 in this caſe 
it ſeemeth, that when the Exccutor ſhall prove the Will, he may ſue 

4) Labridg. dez, ca. the Adminiltrator in an ation of treſpaſs (a), notwithſtanding the 


les edir, Anno Dom. Adminiſtration granted by the Ordinary : for chat he hath no power to 
1559, tir. admiriftr. 6,ant Adminiſtration, but when theperſon deccaſed did die inteftate, 


bn - 8. an, Or that the Exccutor either will not or cannot perform the othce of an 
21. C. 5. Executor (h). 


But he ( 5) that is named Executor cannot be preciſely compelled to 
i Panor. in c. Io. de ſtand to the Will, and undertake the Exccutorſhip i, unleſs (6) he have 
teſt, extr.n.3- Olden. already meddled with the goods of the Teſtator as Executor : for then 
de --- = >a volunt. he is not onely to be compelled to perform the office of an Exccutor * ; 
k Panor. & Olden, but alſo if he ſhould refuſe, and the Ordinary commit the Adminiſirati- 
ubi ſupr. Boi. in c. on unto him, this refuſall is void, and he ſhall. be charged as Exc- 
rua, de teſta. extf. cytor |, 
on —_ mer. Moreover, albcit (7) the Executor named, who hath not meddled 
t kirz, Abridg. tit. With the Adminiſtration of the goods of the deceafed, cannot be pre- 
executor, n. 35+ Ciſcly or abſolutely compelled ; yet ifany legacy be lett unto him in the 
Tcltament, he may be compelled to ſtand to the Executorſhip. or elſe 
to loſe the legacy : ſo that he ſhall not reap the benctit, if; being duly 
= Quz poſitio lo- admoniſhed, he refuſe the burthen ®, 


cum vendicar, etiamfi _. 
executor fir conjunta perſona,gut haber communis opin. Gr. Theſaur. com, op. verb. tutor, Rom, conf}. 


235. Add, Jo. de Canib. d. traQ. de executor. bi plures enumerat hujus regulz limitationes, nempe quod 
nan eſt compellendus ; quarum firmitater quia ſuſpeRam habeo, eas filentio prateres. 


Treſpaſs. Ft was found by verdi&, that Sir R4!ph RowJet, being 
poſſeſſed of a term, made his laſt Will, and thereof made the Lord 
Keeper Bacon, Catlin Chiet Juſtice, and others, his Executors, and de- 
viſcd the term to the Lord Catlin, and died all the Executors wrote a 
letter to Door Dale, Judge of the Prerogative Court, that they could 
not intend the execution of the Will, and defired him to commit the 
adminiſtration to Henry Goodyer, the next of kin to the Teſtator ; the 
adminiſtration was accordingly.granted, but the Regiſter entred the 
cauſe, viz. for that the Exccutors did defer ſuſcipere onus teſtament:; 
after this, Catlin entred upon the land deviſed to him, and granted it 
over : the doubt was, whether this grant was good. 1. Whether the 
Letter was a ſufficientrenunciation. 2+ Whether (if they once refuſe) 
they may, after adminiſtration granted, adminiſter at their pleaſure, 
DoRour Ford declared to the Jultices, that by the Civill Law. a renun- 
ciation may. as well be by matter in faQ, as by a judicial a 3 and they 
may refuſe by parol : and cited a rule in the Civill Law, No# vult eſſe 
heres, qui ad alium vult transferre hereditatem ; and, Hereditas eſt totum 
jus quod defuniiw habuit. And to the ſecond he ſaid, Oui ſemel repn- 
diaverit bereditatem amplius bereditatem petere non poteſft ; and, Qui ſe- 


mel repudiaverit, ſhall not afterwards be Executor, quia tranſit in con. 
trafium , 


5 © « as 
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traiiem : and that Exccutors cannot refuſe for one time, but for ever : 
but they may pray time to conſider of taking upon them the Exccutor- 
ſhip, and it ought to be granted 3 and in that caſe the Ordinary is to 
grant in the mean time literas ad colligendum, &c. but is not to grant 
adminiſtration. And for theſe reaſons, there being a refuſall, the 
grant made after adminiſtration committed was void: and fo was the *M- 29& 30 Eliz. C. 


a B. Brober verſ. Char- 
opinion of the Court 2, ter, Crook part 3. 


tol. 52, 


ATions maintainable by Executors or Adminiſtrators. 


Xecutors may charge perſons for any debt or duty duc to the Te- 
ſtator, as the Executor himſelf might have done : and the ſame 
Acions that the Teſtator himſelf might have had, the ſame for the 
moſt part may Executors have allo. And therefore it was adjudged, 
that Executors may have and maintaina Trover and converlion upon 
Trover and converfon in the time of th: Teſtator *, * H, 235 ElzR, C. 


Eliz.Counte(s of kut- 
land ver, Iſabel Counteſs of Rutland, Crook part 3, fol. 377, H. 21 Eliz. rot. 410, Ruſſel and Pratt: cal 


Ibid. lib, 5. fol. 32. Ruſſels calc. 


Ifthree Executors bring a Trover and converſion, and the one is an 
infant, and they all (ue by Attorney, it is good, becauſe they are all 
but one perſon, and ſue ex ater droit, and not in their own right : and 
it is not reaſonable that one or two ſhould ſue by Attorney, and a third 


by Gardian or | mary amie Þ, > Crook part 3 f.378. 
Duare impeait lieth for an Executor upon a diſturbance madein the 
life-time of the Teftator ©. © P. 31 Eliz. C. B. 


Treſpaſs by an Adminiſtrator, de bonis aſportatis in vita inteſtati : Sale verl, Eveſque de 
after verdi& it was moved in arrct of Judgement, that this Action is Lichfield. 
not given by the Stat. of 4 E. 3. c. 7. but ruled without argument, 
that the Action lay by the equity of the Statute 3 for it is in cquall miſ- 
chief 4, 4 P, 37 Eliz. B.R. 
An Aſſmpſit by the Executor upon a promiſe made to the Teſtator, 59 verſ. Fanger 
and did not ſhew forth the Teſtament in the Declaration: adjudged,that c_ — 
it is matter of ſubſtance, not of form: for otherwiſe the Executor an Mal 
doth not entitle himſelf to the Action, without ſhewing the Telta- 
ment *. + M. 28 & 36 Eliz. 
E, R. Edwards veil 
Stapleton. Crook part 3, fol. $51, Crook part 2, pl 1, P. 10 Jac. B. R. Browning verl. Fuller, 


Treſpaſs by the Plaintiff as Exccutor of A. againſt B. for that he 
took and cſloigned goods to places unknown which were the Teliator's 
tempore mortis ſue, &c, the Defendant thereupon demurred in Law : 
it was moved that this declaration was not good, becauſe there oug!1t 
to have been mentioned, that the goods were taken extra cuſtodiam ſu- 
am as the Regiſt. fol. 49. 42 E. 3. 26. 48 E.3. 10. 11 H.4 12, Eut 
adjudged, that becauſe the Plaintiffhad cleion to bring the ation ei- 
ther of his own poſſeiſion, or as Executor, and toratinuch as by the 
Vy 2 Tecita» 


| E, 4.,cXcc. 106. 
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y Teſtator's death the poſſeſſion is caſt upon the Executor 3 it is to bein- 
tended that the goods were in cuftodia ſua, and for that caule the de- 
fa, 3 Jac. B. Re A- Claration was adjudged good f, 
dams verſ. Cheverel, Scire fac, in Chancery as Adminiſtrator to G. Earl of $. upon a re- 
Crook part 2. 10.113. .,niſance of 4000 li. conditioned for performance of Covenants; the 
parties being at iflue, it was given for the Plaintiff C.B, It was moved 
in arreſt of judgement, becauſe it is not mentioned in the writ, Quod 
- profert liters adminiſtrationis : but becauſe it was in a writ founded up. 
e 20 & 40 liz. the the record, and the courſe is not to mention it in writs, and ſo be 
Pari of Shrewshury all the precedents in Chancery 3 it was ruled to be well enough. 8, 
verſ. Sir Walter Lew- The Stat. 4 E. 3. is taken by equity, and Adminiſtrators who are in 
ſon, Crook part 3+ fo. the ſame miſchicfſhall have the ſame remedy, albeit they be not named 
$14 8.9. 15, OWN, $3 the Statute Þ, 
B. >a 7H. 4 6. An Executor ſhall have a replevin of goods taken 7n vita teſtatoris,and 
I Old N. B. 123. 17 likewiſe an ejedione firme of an Ouſter made to the Teltator i, 

A man condemned in debt and impriſoned , it the gaoler ſuffer him 
toeſcape, the party. or bis Executors may have an aQion of debt againſt 
« E, N.B.121.4. Biz, the gaoler *. | 
debt, pl. 36. 127. An aGion for debt is brought againſt-B. and judgement againſt him 

| for it, and he impriſoned 3 A. dies, the gaoler ſuffers B. to eſcape; an 
aGion of debt will lic for the Executor or Adminiſtrator upon this eſcape 
againtt the gaoler : but if he be impriſoned upon a mean procels, as a 
Latitat or Bill of Middleſex, quere \ becaulc it is a perſonal fa& done 
! T, 2 Car. rot.135s. tothe party, and ſo moritur cum perſona |, 


L and Dick- 
Gan Los. Rs Poph. rep. 189. Vid. T. 14 Jac. Probe & Mains caſ, quod fur meap proces pureſcape aQion 


ne giſt, Popham rep. ibid. 


Executor or Adminiſtrator may have a Sxperſedes upon a writ of 
Error brought by the Executor or Adminiſtrator, without ſpeciall 
ſureties to pay the condemnation, if the Judgemept ſhould be affirmed ; 
and the Stat, 3 Jac. c. $. that all actions of debt, &c. muſt be intended 
where it is againſt the party himſelf, upon his obligation , or where 
Judgement is generall' againſt the Executors 3 but where the Judge- 
ment is ſpecial, that executicn ſhall be of the goods of the Teſtator, 
and dammages onely de bonis propriis, it is not reaſonable that the party 
ſhould be enforced to find ſuretics to pay the entire condemnation with 
= M 12 Jac Gold. his own goods ®, 
RO —_— A. as Adminiſtrator of B. brings an action for debt againſt C. and 
part 2.fol.352.Crook ad judgement to recover  C. being impriſoned for it eſcapes; A. as 
part 1. fol. 42. Mild- Exccutor of B, brings an aQion for this c{cape : and adjudged the aQi- 
mays calc, on doth not lie, becauſe the firſt recovery was-as Adminittrator, and: 
the aftion upon the eſcape is as Executor, which cannot be, thatone 
ſhould dic inteſtate, and yet have an. Executor : and this ation being 
« H.13 Jac, Slingebye ÞxOught as Executor, difaffirms the firſt fuit, which ſuppoſes a dying in> 
verſ. Lambert, Crook tcltate 3 and the ation upon the eſcape ought -to purſue the tirſt 
part 2. fol. 394. aQion 2, 


I 
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———— 


If aman recover as Adminiſtrator, where he is Executor, the party 
againſt whom the recovery is ſhall have an dudita querela, ſuppoſing 
that he had no right to recover 9, * Crook' part 2. fol 
IF an action be brought as Adminiſtrator, he ought to ſhew, & pro- 394: 2 Re 3. fol. 8. ; 
fert bic in Curiam literas adminiſtratorias ;, tor it is matter of ſubſtance, » M, 14 Jac, Sir 76 
and not aided by any Statute P, Cutts caſ,Crook p. 2. 
It an Executor brings an ation-and recovers, and dies: inteſtate, the 0.499. 412. 28 H, 6. 
=" . 4 ey 31.16 Ecq.8.21 H.5. 
Adminiſtrator ofthe firſt man may not ſue execution by Scire fac, tor 24, pi, Com. «2 
there is not any privity between them 4, 126. 8.7, E i.e. 
A woman-and another perſon were made Executors, the woman fol.s: Brudnels caf.C. 
took husband, who did not alter the property of the goods of the Te- _ _ Shellye: 
ator; and then the wife died ; it was adjudged that the other Execu- ;* _ os OL 
tor might have an ation of detinve againſt the husband for the ſame 15 E. 3. 25; 
goods *; * P, 1 Eliz, Feridloes 
An Executor brings debt upon an obligation, the Detendant pleads fep. 
Non eſt fatium, and found for him: adjudged that the PI. ſhould pay 
no coſts. upon the Stat. 4 Jac. becauſe he ſues ex anter droit, and of mat- 
ter which lay-not in his cogniſance 3 theretore the Law never intended 
togive colts againſt him F. +M. 7 Jac, Haywarth 
It an Adminiſtrator recovers damage on treſpaſs de bonis aſportatis in ver. David. Crock 
vita teftatoris, and-then die inteſtate, his Adminiſtrator may have exc. Pat 2+ fol, 229. 
cution thereon : otherwiſe of a debt recovered which was due to- the 
intellate *; *M.448% 45 Fliz.B. 
If A. makes a promiſe to B. and after B. dies inteſtate, and Admi. - Tate veil. Goth, 
niſtration of his goods be committed to C, who atter dies allo inteltate, a neat 
and after Adminittration is committed to D. of the goods of C; in this 
caſe D.*cannot have an ation on the promiſe made to B, as Adminiſtra- 
tor to C, for he is: not Adminiſtrator to B. in that adminiſtration was 
not-granted to him of the goods of 'B. unadminittred by C », ” M. 16 Car. ?.R. 
Aperſon made a leaſe for years rendring rent at Michaelmas, or with- inrer Gyſlin & Osborn. 
in a month after 3 the lefſeeenters 3 the leſſor dies within ten daies af- Rolls abridgem. cr, 
ter Mich, Adjudged that the Exccutor had no remedy for thisrent 3 for cv lits E, 
the rent was not due.in the Tcſtator's time, nor untill the end of the 
month.z and in ſuch caſe the rent ſhall go to the- heir, and not to the 
Executor *, * T. 39 Eliz.C. B. 
Detinue brought by an Executrix againſt her own husband's Exe- ny. _ m_ 
cutor z the caſe was this: One Falconer, who was the Pl8. firſt huſ- ,... c, fa as 47 
band, made his will, gave divers legacies, and towards the end of his 12g. Cluns caſe, 
ſaid will faid, The retidue of all my goods I give and bequeath to 
Frances my wife, whom I make my fole Exccutrix of this my-lalt 
will, to diſpoſe for the health of my ſoul, and to pay my debts, and di- 
ed indebted to divers perſons, to whom the ſaid Frances paid the 
debts and all the legacies, having then goods in her hands, for which 
this a&ion was brought ; ſhe having after marricd one Fo, Hunks, who 
made the Det. his Executor, to whoſe hands the ſaid goods came, up- 
on demurr? Judgement was, that the Pl. ſhould rccover 3 tor notwith- 
ſtanding the deviſe, viz. of the reſidue as above ſaid, the hath them not 
as. Deviſce , but as Executrix , becauſe the words of te will can 
v V 2 Jvc 
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have no other. intendment, then that ſhe ſhould enjoy} thern as Exe- 
* M.15,16 Eliz.C.B, cutrix *, 
Hunks verſ. Alborough. One Co-executor cannot_.ſue another for poſſeſſion of the Teſtator's 
Anderſ. fee. C. 45* poods, for that all the Executors to the ſame Teſtator are but as one, 
Moores rep. 10. 99-M- nd no man can ſuc himſelfy, Nevertheleſs, if the Teſtator makes di. 


.242» 


y Brook tit. execut. Vers Executors, and do bequeathto the one of them the reſtdue of his” 
goods, it is not onely lawtull for him to whom they are ſo bequeathed 
to retain the ſame, but alſo if the other Executor enter thereunto, he is 

* Brook ibid, pl.104- ſubjedt toan ation of treſpals *®. Alfoit the Executor of a Co-execu- 
tor hath any goods belonging to the firſt Teltator, the other ſurviving, 
the Co-executor of the firſt Teſtator may have an aCtion again the 

* Brook tit. execut. -Exccutor of that deceaſed Co-executor for the ſame *. 


-O. 990 If there be two Adminiſtrations granted together , he that is the 


rightfull Adminiſtrator may ſuc the wrongfull tor the goods in his cu- 
» C. lib. 8, fol. 135. fiody Þ. 

If leſſee for years deviſeth his term to another, and maketh his Exe- 
cutors, and dicth, and the Executors doe waſt, and afterwards affent 
to the legacy 3 adjudged, that although between the Executors and 
devilce it hath relation, and the devilee is in by the deviſor, yet an 
ation of walt is maintainable againſt the Exccutors in the Te- 

< T, 4 Eliz, C. B. nuit © 
Lib. s. fol, 12. Saun- Debt upon an eſcape by Executors muſt be in the Detinet onely, and 


—_— 1c, Lanca. Ot in the Debet & detinetd, Vid. Hiſcocks caſe cited in Hargrave: 


fell verſ. Sidley, Hob. Caſe, lib. 5. 31, LS oh 

rep. 272-264, Libs. Execcutorto the Lady P. port debt upon an obligation, the condition 

fo. 31, Hargravescal. yas, for the payment annually of 30 li. during the life of the Lady at 
the fealts of St. Mich. and the Annunciation, or within 30 daics after 
every of the feaſts 3 the Lady dics within the 3o daies ; the queſtion 
was, whether this ſhall diſcharge the pay ment duc at the feaſt before her 

* H. 37 Kliz. B. R. death 3 and the Court held that it did *, 

Price verſ. Williams. 

Crook part 3, f0.382, 

IWhere an Executor ſhall be charged upon theDeed of the Teftator, 
though he be not named in the Deed ;, and where he ſhall be 
charged de bonis propriis, aud where de bonis Teſtatoris 
onely. ; 


I F a man hath a ſtock of Sheep or other perſonal goods for a time,and 
doth covenant for him and his affigns at the end of the term, to de- 
liver the ſiock, or ſuch a fum for them; the leſſee aligns them over 
the affignee ſhall not be charged with this Covenant, for it is a perſona! 
: Covenant,and wants priyity : but the fame ſhall bind his Executors and 

* C, lib, s. fo. 17. Adminiſtrators *. | 
ph Leſſee for years by Indenture covenanted for himſelf, that within 
three years he would build a new houſe upon the Lands 3 no mention 
was made of the Executorsz the term expired, and the leſſee dicd : 
per Curiam, his Executors ſhall be charged, though not named in the 


b T.28 H, 8.Dy. 14. Coyenant®, 
23» | It 
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If one makes a leaſe of land by deed wherein he hath nothing, by 

the word demifi,and dies before an ation of Covenant is brought againtt 

him; it will be maintainable againſt his Executor : for the word (de- 

miſt) implics a power to let, as well as (dedi) doth a power of gi- 

ving, ©, © Lib. 4+ Nobes caſe, . 
If one be leſſee for years or life without any deed, and his rent be- q Its Jac. - 1358. 

ing behird dieth, his Executor ſhall be liable to the payment of this 10h, rep. fol -—_ 

rent 4, But it the leffee for years fell or grant away his term or leaſe, * 21 H. 6. 1.44 E.3. 

and die, his Executor ſhall not be charged for any rent due after the 43 

death of his Tettator, though himſelf in his life-time was (till liable 

for the rent to grow due after, untill the leſſor accept the allignee tor 

his tenant *, *44E.3.5-7 E.35 
A. covenants With his leſſee to pay all quit-rents, and dieth. It is a + 14 H- 7-4. Dyer 

Sure it his Executors be bound there. Dy.fol. 114. And the books are, nw. X TINS 

that it is a perſonal covenant onely, and dieth with the perſon. 49 E. 3. 

17. 18 E. 3. 2+ Finchlib. 1. fol. 17, But this ©zere is reſolved in Lib. 

5. fol. 16. Spencers calc #, f Dy. 114. 49 F. 3. 
Debt was brought againſt two Executors, one appeared and confeſ- 27+ 18 E. 3. 2. Finch 

ſed the aRion, the other made default; and judgement was given to —_ ——— 

recover the goods of the Tefiator in both their hands 3 to which pur- © 

poſe a Freri fac. iſſued to the Sheriff z the Sheriff returned Nihil , but 

he that made default had goods ct the Telſtator, and had waſted them 

before the receipt of the writ 3 whereupon a Scire fac. iſſued out againſt 

him onely who had waſted the goods: and upon a Scire fee, returned, 

execution was awarded againl(t him onely of his proper goods, without 

any execution ſued againſt his Companion 8. & M. 4 Eliz. Dy. fob, 
[fa man condemned in debt dieth before execution 3 it was held by 210. _ 

the Court, that his Adminiftrators was bound to pay this debt upon 

record before Specialties : and if they be ſued upon an obligation, they 

may plead a Recovery againlt them which'is not executed 3 but if they 

do not plead it, but ſuffer a Judgement againti them and execution betore 

execution ſued of the firlt Judgement, they ſhall be charged of. 

their own goods, for that by the firſt Judgement the goods were - 

charged |, b g E.6. Dy. fol. fo” 
Debt againſt an Executor, the Pl. had Judgement to recover de bo- C- lib. 5. fol.28. Har- 

#is reſtatoris, and thereupon a Scire fac. was awarded, and the Sheriff 9"! cate 

returned, Quod nulla habuit bona teſtators, and the PI]. furmiſeth, that 

he had walted the Teſtator's goods 3 whereupon he prayed a Scire fac, 

why he ſhould not have execution de boxis propris. Per Curiam, this 

writ ſhall not be awarded upon the ſurmiſe of the party upon a 

devaſtavit ; norin any caſe, where the Judgement is de bonis proprii, 

unleſs it be upon return of the Sheriff, when he returns a devaſtavit ', 1 yy, 2g 15 jp. c; 
Debt againſt two Executors 3 one pleads a recovery in B. R. againſt B, Aldwoth verſus 

him in bar, the other that he had fully adminiſtred : againſt the fixft the Peel. Crock part 3, 

PI. did aver covinz and upon the ſecond plea they were at ifſue ; the #9 530+ 0.61. 

brit iſſue is found for the PI. and as to the other, it was found, that the 

defendants had goods in their hauds of their Teſtator not adminiltred to 

39 li. the debt. being 100 li, the Pl, had Judgement to recover de bonis 

teſt atoris + 
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*M. 3o Eliz. C.B. 
Bracebr1dge and Baſ- 
kervil: caf, Leon, fol. 


07. 


teſt atoris z, a Scire fac, is brought againſt the Executors, ſuppoſing ma- 
ny other goods came to their hands after the Judgement. Per Curian, 
where upon nothing in their hands pleaded, it is ad, that ſome part 
of the ſum in demand is in the hands of the Executors, there, upon a 
{urmiſe of goods come to their hands, the Plaintiff may have a Scire fac, 
Contrary, where upon ifſue it is found fully for the Defendants, that 
they have nothing in their hands +. ' 

Error ſur Judgement : the error affigned was, that in debt upon 
an obligation againſt an Executor for the performance of covenants in a 
leaſe made unto the Teſtator, the breach was afligned in the time of the 
Executor, 4ornot repairing of a houſe 3 and ifſue being found againſt 
the Defendant, Judgement was, 2xod recuperet the debt de bonis teſta- 
toris ſi, &c. & ſi non, tunc de bonis propriis : where it was alledged, 
that inaſmuch as this:breach is declared to be by the Executor himſelf, 
and in his default, the recovery ought to have been, as well for the 
debt as for the dammages, de bonis propriis. Per Curiam, the Executor 
is chargeable in debt by the covenant made by the Teſtator, and there- 
tore ſhall be charged onely for the principal with the goods of the Te. 
{tator : and by no aG& or falſe plea ſhall he be charged de bonis propriic, 


but when he pleads the falſe plea of #e unques Executor, which utterly 
'''M. 22 Jac, B. R. ouſts him-from the benefit of the Teſtament !, 
Bull verſ, Wheeler. 
Crook part 2. (0.647. 
Dyer fol. 324. M. 21 
Jac. B. R. Bridgman 


In debt againſt Exccutors, who plead #e wnques Executors, nec ad- 
miniſter :come Executors, the Judgement ſhall be de bonis teſtatoris, if 
they have goods of the Teſtator's, -if not, de bonis propriis ®, And there 


verſ. Lightfoot. Crook it is ſaid, that if they plead Noneſt fatium, or other plea which ſhall bar 


part 2. fol. 671. 


«= -11 H. 4.5. 33H. 
6. 23, 24. 9 H.7-I5, 


the Plaintiff for ever, and it be found againſt them, the judgement 
ſhall bewt ſupra. But Suere of the plea Non eft fafium ; tor that doth 
not lie in theirnotice, if it were the Teftator's deed -or not. But of 
ſuch things of which they may have perfte& notice, and are perpetuall 
bars or otherwiſe, as if they plead a releaſe to themſelves or an acquit- 
tance, and the ſame be found again them, there the Judgement thall 
be de bonis teſtatoris, & ſinon, de bonis propriis. But if they plead a 
releaſe or acquittance made to the Teftator, of which they. cannot have 


5.6 F. 4+ 2. 23 B.-8, perfe& notice, there the Judgement ſhall b2 de bonis teſtatoris ", 


Brook cXec.22. 46 E. 


3+ 9, ID. + 


® 2H. 6. 12.9 H. 
Ge 34 H. 6, fol. 22. 


Debt againſt Executors, who pleaded Fully adminiftred, and it was 


; found againſt them; the Judgement ſhall be de bonis teſtatoris ®, For 


the plea is no perpetual bar, but isa bar for the time 3 for it Aﬀets hap- 
pen after, they ſhall be charged : and fo itis where one Executor pleads 


» 48 A. 6. Er. exec, miſnomer, or that another is Executor not named in the writ, and it 


PI, 18, 


is found againli theme, 


AdTions 


bn — 
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Ations maintainable againſt Executors or Adminiſtrators 5 end 
what Pleas they may ſafely plead, 


A the Executor hath not actually laid his hands upon any 

of the Teſtator's goods, yet ſhall he be ſaid to be in poſſeſſion of 

them, fo as to ſand liable to the Creditors, fo far as they extend in va- 

lue, though others do afterwards purloin them 2, * Office of Executer, 
Debt brought in the detinet againſt a woman as Adminiſtratrix of c- 10. 

her husband , for arrerages of rent upon a leaſe for years, viz. for a 

Quarter*s rent due in the life-time of the inteſtate, and two Quarters in 

her own time ; it was found for the Plaintiff. It was objeQted that the 

action ought to have been in the debet and detinet, according to Har- 

graves caſe, lib. 5. fol. 31. but it was reſolved, that the action was 

well brought in t*1e detizet, ſhe having the interelt onely as Admini- 

firatrix: and Hargraves caſe was denied to be Law, and the Judge- 

ment in that caſe was reverſed *, ; , 104. hae * M. 7 Car. B. 
Debt againſt an Exccutor upon' an obligation, who pleaded, that «,,:.; EM 

the Teſtator at the time of his rh was indebted to the King for his —— _ 1 

office of Sheriff-ſhip: but becauſe it was not averred, that it was fol. 163, 

verum & juſtum debitum, & minime ſolutum, it was adjudged for the 

Plaintiff*. © T. 5 Jac. B. R 
Scire fac, againſt an Adminiſtratrix, to have execution upon a Judg- Wodal and Hugates 

ment againſt the inteſtate : the Defendant pleaded, Qxod nulla haber caſe. Crook part 2, 

bona que fuernunt inteſtati tempore mortis ſue in manibus ſuis admini- fol. 182, 

ſtrands, nec habuit die impetrationis brevis, nee unquam poſtes, &c, 

Adjudged no good plea : for a Judgement cannot be anſwered without 

another Judgement z and it may be ſhehad adminiftred all the goods 

in paying debts upon Specialties, which isnot any adminiſtration to 

bar the Plaintiff; or it may be he had debts upon Statute or recogni- 

fance, which are not allowable againſt a Judgement, «T, 39 Eliz. C. B, 
Promiſe by the Teſtator, that if ]. S. marry his daughter, he would 0rdwey verſ, Godfry. 

give him a 109 li. and as much as to any other of his children z the Crook part 3 fo. 575. 

marriage took effetz an aQion upon the caſe is brought by ].S. againſt 

the Executors of the Teſtator ; and adjudged, that the Executors are 

chargeable as well for this collateral promiſe as for a debt *, *T.13 Jac. ror. 932, 
An aQtion of the caſe lieth againli an Executor upon a ſimple contra $0047 ver & BorÞs 

of the Teſtator f, Tre "+ 

_- L ib. 5. Slades caſc, 

An adtion lieth againſt Executors fr arrerages of account found 

before Auditors 8, © Lib. 9. fol. 85. Pl, 
Where one hath a tally of the Exchequer to receive money of ſome fol.182. F.N, B.121, 

cuſtomer , receiver, or other officer of the King's , and delivereth 3 H.5. 35. 

it to him, he then having mony of the King's in his hands, it he die 

without paying ofthe ſame , his Executor ſhall ſtand chargeable with » 2, na, 4, 4.15 E. 4. 

the payment thereof ®, 16. C, libs 5. fol. 8: 


R x Scire 


——— - ——_ hs - 
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Scire fac,upon a Judgment againſt a Teſtator in debt brought again 
his mn who pleaded, that before they had knowledge K this 
Judgment, they had fully adminiftred all the Tefiator's goods in pay. 
ment of debts upon Obligations. It was adjudged no plea, for at 
their peril they ought to take knowledge of debts of record, and ought 
firſt of all (unleſs debts due to the Queen) to have ſatisfied them ; 
it was adjudged according]y i. 

Debt againſt an Executor upon an arbitrement made in the time 
of the Teltator: it was demurr'd in Law, whether the Action lay, be- 
» P, 39 Eliz. Hampton cauſe the Teſiator might have waged his Law:and adjudged it lay not *, 
verl, Boer, = 357* Errorin C, B. againſt 3 Executors: the error alſigned was, that 
CENIENT OY one of them died depending the writ before Judgment. Per Curiam it's 
1 H, 41 EVZ. An ng error}, 

— _—_ Debt againſt Executor, who pleaded he had riens ex ſes mains, but 

_ 7+ 1+ 3" * certain goods diſtrained and impounded:it was adjudged to be uo aſſets 

= M, 25 Elize C. B. to charge him ®, | | 

Crook part 3-Pl. 8. Alton ſur Þ caſe ſur trover & converſion of goods : the Caſe wasz 
A recovery was had in the Exchequer againſt an Executor of debt and: 
dammages, and a Fieri fac. iſſued out de bonis teſtatoris, ſi, &c. finemy, 
damna 6 propriix 3 the Exccutordies 3 the Sheriff makes Execution of 
the Teſtator's goods before the return of the writ : adjudged geod,not- 

" H. 31 Bliz.B.R.ror, withſtanding his death after the teſte of the writ Þ. 41 

31. Moſſe verſ. Pack, An Executor ſhall- not. be charged withour Specialty wherein the 

Moores rep. 0. 352. Tefator might wage his law. 3 for that-an Executor cannot wage 

. b ka 10.b. 11 8, his law of othermens contraQts 9, 

6, 


 ,3zEliz.C-B.Little- 
ton and Hobbins cal, 
Crook part 3.f0.793. 


Debt againſt an Executor upon an-obligation made by his Teſtator 3. 


the plaintif was non-ſuited 3. the defendant had coſts by order of Court ; 
otherwiſe it is where an Executor is plaintiff and is non-ſuited 3 for it 
» M. 38,39 Eliz. Fe- cannot be intended, that it was conceived upon malice by him P; And: 
therſton verſ. Alybon. the Stat. 4 Jac. ought to have areaſonable intendment, and no default 
Crook part 3.n.25.f0, ._ bepreſumed in the Executor, who complains, becauſe it. concerns 


$03, ether mens.fa&ts, whereof he can have no perfet knowledge 3 and fo 
*M, 7 Jac. BR. Ycl- it was refolved by the Courts of Com. B. and B.R 1, 
Vertons reps. Aion upon the caſe ſir Indebitatws aſſumpſit of the Teſtator doth 


' T. 44 Elz, B. Be.well lic againſt the Exccutors *: 
uo pwr Cok, lid... Deke againſt the defendant as Executrix of ]. S. upon plene admini- 
La hcabatta ftravit pleaded, it was found by verdi@, that the Teſtator at the time 
of his death. had goods to the value of 100 1, and was bound to ano- 
ther by obligation in 1001. and that the defendant had taken in this 
obligation, and made anothewin her own name with ſureties to the 
obligor. Per Cxriam, this was an adminiliration, and itis in the 
nature. of .a, payment, and ſo much of the Tefiator's debt is by this 
+M. 30,31 EFz-Mar- diſcharged t: 
tin verl. -lice Whip, Debtagain(t one.as.. Adminiſtrator to.-N.. upon an obligation 3_the 
Jo's cook part 3-40. efendant ſhews the cuſtom of Londen to be, that if a contract be made 
OE? 2625. inter Þy-a Citizen, to pay mony toanother Citizen, and he who made the 
Stanpe & Hutchins, contra dies, that his Executors or. Adminiſtrators ſhall be chargea- 
pejntge! according- ble-therewith; as if it were upon an obligationz and ſhews farther _ 
: | the 


{ 
| 
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the inteftate was indebted upon contra@t to A. who had recovered a- 
gainſt him, and that he had riens owſter ex ſes moines, &c. Adjudged 
that the cuſtom is good for the Executors or Adminiſtrators to pay debts 
upon ſimple contracts : cuſtoms in London are confirmed by Act of 
Parliament, and are now as ſtrong as a Statute, and the cultom is 
reaſonable, becauſe the Executor or Adminiſtrator is bound in con- 
ſcience to pay debts upon- contracts as well as obligation, though the 
Law hath given prioritic to debts upon obligation *. Ms oor 

A. covenanted with B.to put his ſon an apprentice to C. or otherwiſe, j;1, —_ Ons 
that his Executors ſhall pay B. 20 1. A. doth not puthis ſon an appren- part 3.t0.409.0.21. 
tice to C. and dieth ; B. brings debt againft the Executors of A. Pey 
Crxriam it doth not lie, for it cannot bea debt in the Executor, when it 
was no debt in the Teftator, If a man covenant to pay 10 1. debt lieth 
againſt his Executor, but not when he covenanteth that his Executor 
ſhall pay 101”. , 

If an Executor pleads ples edminiftravit , the plaintiff may pray 
Judgment againft him when Aſets come unto him 3 but the plaintiff 
{s to be barred,if he acknowledge it: and if hedenicth, that he hath not 
fully adminiſtred, which is found againtt him , he ſhall be barred al- 
ſo, and pay coſts to the defendant. When it's found that the deten- 
dant hath ſome Aſſets, although of little value, ſoas he hath not fully 
adminiſtred 3 the plaintiffſhall have judgment for the entire debt 3 but 
he ſhall not have execution but of as much as is found, and ſhall not be 
barr'd for the reſidue ; and if more Aﬀets come afterwards, he may 
have a Scire fac. to have execution thereof. But if it be found that 
he hath fully adminiſtred,or if it be ſo pleaded and confeſſed, the Judg- 
ment ſhall be againſt the plaintiff” And therefore Mary Shiplies = 4 
lib. 8. fo. 134+ that if an Executor plead plene adminiſtrevit, the plain- 
tiffmay take Judgment preſently, and expe when he hath Aſſets, was 
denied to be law F, ., 9 Car, rot. 3743, 

If an Executor of a Leſſee for years doth aſſign over his intereſi, an mmm Webb, 
aQion of debt doth not lie againſi him for rent due after the affign- 8 t, 4, 2, Ye 7b 
ment : and if a Lefſee for years aſſign all his intereſt and dies, the Needbams cal. lib. 8, 
Executor ſhall not be charged for the rent due after his death 3 be- f©135.11H.7.4.21 H, 
conl the perſonal privitie of contra, as to the ation of debt, is 7,4 1 4 bz. 

etermined *, * C.lib. .f0.2 Wat. 

Information in the Exchequer in nature of an account was brought kers cal, 
againſt D, Executor of W.M. who had received mony of the Queen's 
amounting to 15001. Upon ſpeciall verdi&,the Caſe was, That W, M. 
had received annually out of the Exchequer 50 1. as a fee for his diet for 
30 years, which was paid him by the command of the Lord Treaſurer, 
who had authority by Privie Scal to make allowance and payment of 
all fees due but in truth theſe were not any due fees. The. queſtion 
was, whether his Executors ſhould be charged. - Per Cariam, they 
ſhall be charged : for this payment by the Lord Treaſurer's appointment ts. Do 
wasnot allowable 3 for the Privy Scal is not ſufficient authority to dif J 32 9% —_ 
poſe of the Queen's Treaſure, unleſs where it is duc 3 and he diſpoling 3.t0.545.C-lib.11.fo- 
of jt otherwilſc,it is out of his authority ?. F 90« b, 
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Scire fac, was ſued by H: againſt W. Executor to his Father, for 
Execution of a Judgment obtained againſt the Teftator 3 the detcndant 
pleaded plene adminiftravit at the time of the bringing of the aRion; 
and thereupon they were at iſſue ; per Cxriam it is no good plea, but 
the Executor ſhould have pleaded, there was nothing in his hands at 
the time of the Teſtator's death, becauſe the Judgment bound him to 
ſatisfic that debt before others 3 but by joyning of-iſſue the advantage 
: þ Ll, Jac, = of that exception to the plea is waved ?, 7 
88.0. uy iep.10s. Scirefac, againſt Executors, upon a Judgment againſt theix Teſtator 
hes in debt ; they plead, that before they had any conuſance of this Judg- 
ment, they had fully adminiſtred all their Teſtator's goody in paying 
of debts upon obligation : ſur demurrer, adjudged tor the plaintiff, 
and that it was no good plea 3 for they at their peril ought to take co- 
nuſance of debts upon. record, and.ought firlt of all ( unleſs for debts 
due to the Queen, wherein ſhe hath a prerogative ) to ſatisfic them ; 
and though the recovery was in another County then where the Telta- 


tor and E-xccutors inhabited, it is not material. But if an aQRion be* 


brought againſt them there where they inbabit , and before their 
knowing thereof, they pay debts upon Specialties 3 that is allow- 
* 49.6.8. 21F.4 21. able 2; 
M42 & 43 gon, Debt againſt B. as Executor3 he pleads plexe adminijtravit; and it 
Hibbins, Crook pait was found by verdict, that the defendant's wife was made Executrix, 
3. 0. 793. and ſhe by fraud, to deceive the Creditors, made a gift of her goods be- 
fore marriage with the defendant; and yet ſhe retained them in her poſ- 
ſetſion, and-took to husband the defendant; the wite dies, and the de- 
fendant had in his hands ſo many of the goods. as would fatisfhc the 
Creditors their debts. Judgment for the plaintiff; for the defendant 
had by his-plea confefſed himſelf.to be Executor 3 and for that he is 
chargeable, becauſe the.property of the goods did not paſs out of the 
wife by her grant, the ſame being made by fraud, and fo void. by the 
b»H, 37 Eliz, rot. Stat, 13 ElizÞ®; oe: Salh x 
_ pnagi hw Debt againſt an Adminifiratrix' upon. bond of 600 1. made by the 
n, $18; P; + 3”** inteilate 3 the defendant pleaded. that the inteſtate and his ſon acknow- 
FEE tedged a recognifance to the King of 100 I. and another of $00 1. to B, 
and another.ot 100. 1.to M« and divers others, over and aboye which 
ſhe had not. Aﬀetrs3..and after ſaid ſhe had not ſufficient. Aﬀets ; the 
plaintiffreplied; that: the recogniſance- to .B. was for 4001. which is 
paid, and'the other to- M.. was for, pgrfpymance of Covenants, none 
whereof is broken, and thatthe recogniſance (iands io force by Covin 
of the defendant.. It was reſolved, 1.,that. the bar_was inſufficient, 
for that firſt ſhe confeſſed jt, that ſhe bad ſufficient Aﬀets to; pay the 
ſaid recogniſances, and afterwaxds, denicd:it.  2,: Her plca is too ge- 
neral,. but ſhe ought to bays kt, forth. how, much, Aﬀets ſhe had, be- 
cauſe ſhe-had knowledge of thers : alſp;the bar.is 1ofuffigient, becauſe 
the inteſtate was: bound in the reco RH with. another, and the,de- 


- 


fendars hath not avericd:that the other had not ſufficient'to haye ſati(- 


*.C, lib; 9:f0.. 109 fied. them ©,- 
Tecſhams caſe... - 
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4 III, What is tobe conſidered of the Executor, deſirous 
to be reſolved whether it were better to accept, 
or to refuſe the Executorſhip. 


1+ Divers things to be conſidered of him which would be reſolved whe- 
ther it were better to accept, or to refuſe the Executorſhip. 

2. The firſt thing to be inquired in this caſe concerning the Teſvs- 
$0, 

3. Of the authority and charge of the Fxecutor. 

4+ The Executor may not meddle with the Lands, Tenements or He- 
reditaments of the Teſtator, but the Heir, ; 

5. The Heir hath not to deal with the Goods and Chattels of the Tefta- 
tor, but the Executor, 

< The Teſtator may give power to his Executor to ſell bis Lands for pay- 

. meſſt of bis debts , or other purpoſe. 

7. What if ſome of the-Executors named do refuſe? whether maythe reſt 

ſell the Lands according to the Teflament ? 

. 8, Whether the Executor of him that had Lands in fee-fimple, fee-tail, 
or for term of life, may recover the rents, fee-farms, or other ar- 
rerages, againſt the Tenant, which ought to have paid the ſame in 
the life of the Teſtator, 

9. The ſecond thing to be enquired concerning the Teſtator, 

10. Of the authority and-charge of the Executor of an Executor. 

11. Whether divers being aſſigned Executors, whereof ſome be dead, 
the Executor of the F xecutor deceaſed may be joyned in Aion 
with the Executor ſurviving, 

I2, y 4 the autherity and charge of the Executor of an Admini« 

rator, 

13. What is tobe conſidered about the laſt Will of the Teſtator. 


14. Whether the Executor may convert the reſidue to his own. 


uſe. 

15. Whether be that is named Executor ſhall loſe his Legacy, if he do 
refwſe the Executorſhips. 

16; What is tobe conſidered in the perſon of the Execator, 

17. What is to be conſidered of a Wife Executrix, 

18, What is to be conſidered inthe perſon of the Co-executor, 

19. Whetber one Execntor may prejudice another. 

20. Whether one Executor may ſue another, 

21. Whether one of the Executors may alone: ſell the goadr of the 
Teftator, 

22, Whether the Co-executor , after refuſal, may-meddle:  Exe+ 
cutor, 


, 23. What is to be conſidered in e#her perſons with whom. the Executas | 


is to deal. 
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HE (1) that is deſirous to be reſolved whether it were better for 

him to undertake the Executorſhip, or to refuſe the (ame, muſt 
. conſider divers things 3 whereof ſome concern the Tefator, and ſome 

* Hzc & alia quz ab concern the perſons of others 3, 

executore deliberan- : 

te conſideranda ſunt, traduntur A Jo, de Canib, in tra. de executor, ulr, vol. 2, part. q. 1. cum feq. Cui, fi 

.þlacear, adjungas Sichar. is Rub, de jure delib, C, | 


Of thoſe things which concern the Teſtator, the firſt and princi- 
pall thing to be regarded in this conſultation is his ſubſtance or 
wealth. | 

Firſt of all therefore, (2) it behoveth him that is named Executor, 
to enquire diligently , and to learn certainly, ( if he can _) what goods 

> Sichar, in d. Rub. and chattels did belong to the Teſtator at the time of his death Þ, and 
de jure delib. Go \,F2t debts were then due untohim 3 and on the contrary, What debts 
e Cujus rei utilitas he the ſaid Teſtator did owe unto other men ©. 

Ntatim ſubjicitur. For (3) as the Executor may enter to all the goods afid chattels 
* L. cum hzredes.de which did belong unto the Teſiator 4, and were in his poſſeſſion at 
a." omg wy the time ofhis death *, and hath Action againſt every debtor of his 
m—_ ob ha Teſtator f: fo ſhall every one to whom the Teſtator was indebted have 
Greisb, & Fox. Adtion againk the Executor, ((pecially having an Obligation or other 
* Cagnol.in L.in.pre- Specialty, fo far as the goods of the Teſtator will extend 8, and (6 
—_— -_4 mpu>. ® long as the Executor hath Aﬀſets in his hands, Howbeit, where a- 
* ToNic. te perper. & ny debt is due to the Teſtator, this ſhall not charge the Executor as 
remp.aRion, 7erms of Aﬀets, becauſe it is a thing in ation, and not in poſſeſſion i» Which 
Jaw,verd.Executor. concluſion is very reaſonable, whenas the Executor hath uſed ſuch 
4 - ans diligence for the recovery thereof, that he cannot be juſtly 
» Terms of the Law, —_— or worthily blamed for not having the (ame in his own 


verb. Executor. 


4 Brook Abridg. tit. ; 
executor, vgs —4 & C. fine culpa. de reg+jur.6. Quod fi per eum ſtetir quo minus habear, in co caſu eſt, 
de jure civili & can. ac fiin manibus rerinefer. L. jur. civili.ff. de cond.f demon.Peckius in c. cum nor, ſtat, 


de reg. lib. 3. C.6.& 7+ 
As (4) for Lands, Tenements and Hereditaments of the Teſtator, 


they ſhall deſcend to his Heir, and ſhall not come to the Executor; . 


for by the laws of this Realm, as (5) the Heir hath not to deal with 
! Do. & Stud. li. 1. the Goods and Chattels of the deceaſed ! ; no more hath the Executor 
£+7.& £.24.1dem li.2. to doe with the Lands, Tenements and Hereditaments ®, Albeit 


etis he, 8 lands, tenemenss,or other hereditaments, to be fold by his Ragonteos 


Part VI. Of the Office of an Execntor. 


333 


after the death of any ſuch Teſtator,do refuſe to take upon him or them 
the adminiſtration and charge of the ſame Teſtament and laſt Will, 


wherein they be ſonamed to be Executors, and the refidue of the ſame. 


Executors do accept and take upon them the care and charge of the 
ſame Teſtament and laſt Will; it is enacted by the Statutes of this 
Realm, © That then all bargains and ſales of ſuch lands, tenements 


© and hereditaments, ſo willed to be fold by the Executors of any ſuch: 


** Tettator, as well betore the making of that Statute as after, made 
©* or to be made, by himor them onely of the ſame Executors that fo 
&© do accept or have accepted,or taken upon him or them, any ſuch care 
* or adminiſtration of any ſuch Will and Teſtament, ſhall be as good 
<* and effeQuall in Law, as if all the refidue of the Game Executors 
* named inthe (aid Teſtament, fo xefuling the adminiftration of the 
* ſame Teſtament, had joyned with him or them in making of the 
< bargain and falc of ſuch lands, tenements, or other hereditaments, fo 
* willed tobe fold by the Exccutorss of any ſuch Teltator, which be- 
© tore that time had made or declared, or that after ſhould make or 
* declare, any Will of any. ſuch lands, tenements, or other heredita- 
* ments, after his deceaſe to be fold by his Executors, as may: ap- 
 peax by the Statute in that behalf made. Howheit it is provided; 


© that the ſaid Statute ſhall not extend to give power and authority to - 
* any Executor or Exccutors, at any time after, to bargain or to put: 


* tofale any lands, tenements and hereditaments, by virtue and autho- 


© rity of any Will or Teſtament made before the faid Statute, others»- 


* wiſe then they might doe by the courſe of the Common law, afore. 


* che making ofthe (ame. 


Befides that, ſuppoſing the cafe were ſuch, as the lands being devi-- 


fable, the Executors had power by Teſtament to fell the ſame land, 
and to diſtribute the profits ix pios uſws : yet after thedeath of the Te- 
ſtator, the inheritance ſhall defcend unto the heir, and ſhall remain in 


him, untill the Executor have fold the fame "; And if the Execu- « perking rir; deviſes, 
tors theinſelves do enter into the lands, after whichentry ſome man fol. 104, 105. Inſt, 
offercth a ſam of mony-or price of the ſame land, and the Executors Pa!t 110.113.2. 


xfuſe to take the mony offered, becauſe the mony offered is under the 
value of the land, and the Exccutors intend to (ell the ſame dearer, and 
 ſokeepthe land intheir own hands by the ſpace of one,two, or three 

years, converting,in the mean time the profits ariling forth of the ſame 
hand to their own proper uſe; in this cafe the heir of the Teltator de- 
ceaſed may enter to the Lands, and put out the Executors f. 


ferking'ubi ſupra; . 


4 
Ifa man deviſe by his WilL, that A. B. and C. D. whom he makes brook Abridgatir,de- 
his Executors, ſhall (ell his land for payment of his debts, and they re- viſe,n.19.38 E.z3.A07, 
fuſe to be his Exccutors 3 yet neverthele(s they may ſell his land, becauſe pl3.Lit-S.383, 


they are named by their proper names * : but if he had deviſed, that at- 
ter the death of his wife his land ſhould be fold by his Executors with 
the affent of A. B. and maketh his wite and a ſtranger -his Execucors, 
and dicth; and the wiſe dieth, and the faid, A, B. allo: in this cafe the 
authority of (elling the land is determined and extinct by the. death of 
A«.Bi without. whole conſent. it. cannot. be fold? : and theretore.-it che 


fury: 


© Fulb, 1.1.paral, fot 
4t. : 


' Fulb, 251 ſupra, 
Dyer f0, 21.9% 


———— 7 


ſurviving Executor ſhould ſell the'Land ſo deviſed, the ſaleis not good 
* In hanc ſententiam in 'Law, for want of ſvfficient anthority *®. But if the Teſtator ſeiſed 
deſcendebat tota Cu- of divers Manors, Lands and Tenements in ſocage tenure, by his' laſt 
— 62 Will in writing ſhall deviſeall bis ſaid Manors, Lands and Tenements 
quam alii ſequuti fOÞis fifter, and to her heirs for ever, except his Manor of R. which he 
ſunt, ut per Fulb. ubi doth appoint to pay his debts, and maketh two Executors by name; 
ſupr. and dicth, and afterwards one of the Executors dieth, and the other 
Executor taketh upon him the Executorſhip, and afterwards felleth 
[the ſaid Manor of R. fora certain ſum of money ( for the purpoſe above 
mentioned Jin fee: the ſale in this caſe is holden for good,according to 
7 Pyer-fo.371.n.3. the intention of the Telſtator, for the ſpeedy payment of his debts 7, 
'Fuld.ubifuprazf9-45- and where it is aid, that if the Executors, having power to (ell the 
'Land of the Teſtator, defer the ale thereof, after the offer of a rea(0- 
'nable price, converting the profits thereof to their own uſe, there the 
Heir may lawfully enter to the Land, and put out the Executors 3 this 
is true, where the Executors have no farther authority or intereſt, but 
cnely to (ell the land, and to diftributethe mony, taking for the fame 
according to the Will of the deceaſed 3 for in this caſe the franck-te- 
nement doth deſcend to the Heir. But if the Teſtator by -his Will in 
writing deviſe and give his Lands to his Executors, which he willeth 
to be ſold, and the money to be diſtributed in pios uſu : in this caſe the 
franck-tenement is in the Executors after the death of the Teliator, 
2 Rellway lib. relat, and notin the Heir *. And fo in this caſe the Heir cannot enter, as he 
fol. 109, 108. n. 25, Might in the former. 
uubi ctiam refert quod 
in hac fa&i ſpecie executor executoris poteſt vendere terras ita reliftas : de qua ramen queſtione con. 
ſulas velim altos Juriſperitos z nam + regulariter executor executoris non poteſt yendere terras, alias per 
primum executorem Teſtatoris vendibiles. Brook tit. exe, n. 3. & infr. cod. $.n. 11. in fin. Cujus rei 1a- 
tio eſt, quia morruo executore, officium ſuum non tranſit in hered. videturenim ipſius induſtria & ami. 
.ciria cletta. Glol. in c. religiol, de tefſta. lib. 6. F EIS 


Part VI, 


In all caſes of deviſes of lands to Executors to fell the ſame, it is moſt 
prudential to make it as clear and certain as may be, ( that is }) that 
the Executors, or the ſurvivor of them, or ſuch or ſo many of them as 
take upon them the probate of the will, (if his intent be fo) ſhall ſell a, 
And it's ſafer onely to give an authority, then an intereſt ; unleſs his 


* Inft.part 1:fo, 11 ;, 
4. 


meaning be, that they ſhall take the profits of the land untill the (ale: 


and ifhe doe fo, then it's requiſite that he appoint that the mean pro- 
Þ Brownl. part 1. fo, ts, untill the fale, ſhall be Aﬀets in their hands 3 for otherwiſe it ſhall 
74- part 2+47+ 100, Not be {o Þ, 
Nota, where a man deviſeth his land to be fold by his Execu- 
tors, it's all one as if he had deviſed his land to his Executors 
+ Snfiie. pare 2. fa. * be fold : and the reaſon is, becauſe the deviſe breaketh the 
235. M. 10 Car, B,R, deſcent ©. 
Barnescaſ.Jones rep. A man ſeiſed in Fee of a Mcfſuage, with which certain lands have 
fo. 352, been occupied time out of mind, giveth inſtructions for the making of 
his will, and, iter alia, declares, that his meaning is, that his {aid 
meſſuage and all hislands in W. ſhall be fold by his Executors 3 and 
the partie which writes the will pens it in this manner, viz. I > 
that 
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that my houſe with all the appurtenances ſhall be fold by my Execu- 
tors 3 the deviſor dicth, the Executors (ell part of the lands : this fale 
is good, and the lands do pals for the words | with all the appurte- 
ances | are effeQuall to enforce the deviſe, and extend to all the 
lands, eſpecially becauſe the deviſor gave inſtructions accordingly 4, *H. 28 Eliz. Higham 

A. deviſeth that his Executors ſhall ſell his tand, and of the mony =” — anwords cal, 
coming ſhall give ſuch a portion to his daughters : it is no Legacy, be- pi. Com, 37. =_ 
cauſe out of land, and an Action of Account lieth, and no ſuit in the ders and Freemans 
Spiritual Court *, caſe, 

If a man deviſeth that his Executors ſhall ſell his land ; by this Stat. 4 _ -- 4a 
if one refuſeth, the other may ſell 3 but the (ale cannot be made to him Ing. 
'who refuſeth f f 25 H. 8. Eendloes 

If a man deviſe lands to A. B. C. his Executors to be fold, &c. and = Init. pare 1. fo. 
one of them dieth, the ſurvivors cannot (ell; becauſe of the joynt erutt | 
repoſed in them. Inſt. part 1. fo. 113. 

A. ſeiſed of lands in Fee deviſed the ſame in tail, and if the donee 
died without ifſue,that his ſaid lands ſhould be fold by his ſons in law 3 
one of his ſons in law died in the lite of the donee, and after the donee 
died withoutifſue , and then the ſurviving ſons in law fold the land : 
adjudged that the ſale was good, becauſe they were named generally 
his ſons in law, and it could not be fold by them all; and the words 
of the will are ſatisfied 8. & M. 32 Eliz. ror, 

One deviſed houſes deviſable by cuſtom { the land was holden of ;%: LO a -_ 
the King) in tail, and it the donee died without iſſue, deviſed that m. _ ——O— 
the land ſhould be fold by his Executors, and dicd 3 the devilce died nifant and Sir Rich, 
without iſſue : it was holden in that caſe, that although the land ©**7þehds cal, God: 
eſcheated to the King, yet the fale made by the Executors ſhould 036 7 
deveſt the eſtate out of the King, without petition or monſtrans de 
droit,becauſe the vendee was in by the deviſor paramount the eſ- 
cheat *. * 49 E.3. Iſabel Good- 

A. by will deviſed, that his Executors ſhould (ell his land,and died; — forermam 
the Exccutors levied a fine thereof to F, for a certain ſum of mony 3 caf. C.lib. 2.10. $3- 
it was pleaded in a ſuit for the faid lands, Qxod partes ad finem nibil 
habuerunt : it was a queſtion whether this wasa good plea. Per Ander- 
ſon it is a good plea: but Windbam and Periam Juſtices faid, that upon 
not guilty pleaded, the Conuſce might help himſelf by giving the (pe- 
ciall matter in evidence, in which cafe the Conuſce ſhall be in not by 
the fine, but by the deviſe. 

A. deviſeth that his Exccutors ſhall (ell a reverſion of certain lands 
of which he died ſeifed 3 they (ell the ſame without deed 3 yet the fale 
is good, becauſe that the vendce is in av- deviſe, and not by the 
conveyance of the Executors i. i 29 H. 6. Inſt. part 

As($)for rents due to theTeſtator, © by the order of the common Law 1+ f9- 113. a. Hughs 

fthis Realm *, the Exccutors or Adminiltrators of Tenants in fee- G_P it. Gevile, fo. 

limple, fee-tail,and Tenants for term of life, of rent ſervices,rent char- « yide Qar, H. 8, an; 
« es, rent ſecks,and fee-farms, have no remedy to recover ſuch arrerages 32-37. ; 
* of the ſaid rents, or fee-farms, as were due to thoſe Teltators in their 
*lives3 nor yet the heirs of any ſuch Teſtator, nor any perſon having 


d y the 
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< the reverſion of his eftate after his deceaſe, may diſtrain or have any 
<* Jaiwfull action to tevic any ſuch arrerages of rents, or fee-farms, due 
<« unto him in his life 3 by reaſon whereot the Tenants of the demain 
* of ſuch lands, tenements or hereditaments, out of the which ſuch 
*© rents were due and payable, who of right ought t>'pay their rents 
<< and farms at ſuch days and terms as they were duc, did many times 
*keep, hotd and retain ſuch arrerages in their own hands, fo that the 
*«Executors and Adminiſtrators of the perſons, to whom any ſuch rents 
{© or fee-farms were due, could not have or come by the arrerages of 
« the ſame, towards the payment of the debts, and performance of the 


«* Will of the ſaid Teltator. For remedy whereof, it is enated by. 


© the Statutes. of this Realm as ftolloweth z viz, That the Executors 
**and Adminiſtrators of every ſuch perſon or perſons, unto whom any 
«ſuch rents or fee-farms are or ſhalt be due, and not paid at the time 
* of his death, ſhall and may have an Action of debt for all ſuch ar- 
© rerages againſt the Tenant, or Tenant, that ought tq have paid the 
*« (aid rent or fce-farm, ſo being behind in the lite-time of their Teſta- 
© tor, pr againlt the, Executors and Adminiltrators of the {aid Tenants, 
© And' alſo furthermore, it ſhall be lawfull to every ſuch Executor or 
* Adminiſtrator of any ſuch perſon or perſons, to whom ſuch rent or 
« fee-farm is or ſhall be due, and not paia at the time of his death, as 
* is afore (aid,to diſtrain for the arrcrages of all ſuch rents and fee-farms, 
6 o” the Lands, Tenements, or other Hereditaments, which were 
* charged with the payment of ſuch rents or fee-farms, , and chargea- 
« bleto the diſtreſs of the ſaid Teſtator, ſo long as the ſaid Lands, Te- 
* nerents or Hereditaments , continue, remain, and be in ſecifin or poſ- 
« ſeffion of the ſaid Tenant in demain, who ought immediately to have 
« paid the ſaid rent or fee-fatm ſq being behind to the ſaid Teftatorin his 
« life-time 3 or in the ſcifin or poſſetlion of any other perſon or perſons 
* claiming the faid Lands, Tenements and ,Hereditaments, onely by 
* and from the ſaid Tenant, by purchace, gift or deſcent, in ſuch like 
© manner and form as their faid Teltator might or ought to have done 
«in his life-time : and the ſaid Executors and Adminittrators ſhall for 
* the fame diſtreſs lawfully make avowry upon their matter aforeſaid. 
* Provided always, that this Act, nor any thing therein contained, 
* ſhall not extend to any ſuch Manor, Lordſhip or Dominion in Wales, 
*« or in the Marches of the ſame, whereof the Inhabitants. have uſed 
© time without mind of man, to pay. unto every Lord or Owner of ſuch 
© Lordſhip, Manor or Dominion, at his or their firſt entrie into the 
* ſame, any ſum or ſums of nzgpy, for the redemption and-diſcharge 
© of all duties,forteitures an Ities, wherewith the ſame Inhab«tants 
<« were chargeable unto any of the ſaid Lords Anceſtours or Predeccſ- 


* ſours, before his ſaid Entrie, y 


* And farther be it,&c. That if any man now hath, or hereafter ſhal 
«* have, in the right of his wife, any-cftate of fee-fimple, or fee-tail, or 
*« fee-farm, and the ſame rents or fee-farms now be or hereafter ſhall be 
* due; behind and unpay'd in the wife's life; then the ſaid husband, 


<« after the death of his ſaid wife, his Executors and — 
all 
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** ſhall have an Acton of debe for the (aid arrerages, againſt the Te- 
* nant of the demain, that ought td have payed the (ame, his Execu- 


*tqrsor Adminiſtrators : and alſo the ſaid husband; after the death of 


"* his ſaid wite, may diſtrain for the ſaid arrerages, in like manner 
* and torr as he might have done if his ſaid wite had been living, 
* and make Avowyy upon his matter, as is afore ſaid. And likewite 
*it-is, &c. That if any perſon or perſons now have, or hereafter ſhal! 
** have, any rents or fee-farms for term of life or lives, of any other 
** perſon or perſons, and the ſaid rent 'or fee-farm, now or hereafter, 
** ſhall be due, behind or uapaid, in the life of ſuch perſon or perſons, 
* for whole lite or lives the ſtate ofthe ſaid reat or tee-farm did depend 
*and continue, and if the ſzid perſons do die, then he unto whom the 
©* (2id rent or fee-farm was duc in form aforeſaid, his Executors or 
* Adminiſtrators, ſhall and may have an Action of debt againtt the Te- 
*nant indemain, that ought to have payed the ſame when it was firft 
* due, his Exccutors and Adminiſtrators, and allo diltrain for the fame 
* arrerages upon ſuch lands and tenements, out of the which the ſaid 
* rents or fee-tarms were iffuing and payable, in ſuch like manner and 
* form as he ought, or might have done, it ſuch perſon or perſons, by 
* whoſe death the foreſaid cltates in the (aid rents and tee-tarms were 
<* determined and expired, had been in full lite, not dead 3 and the 
**avowry for the taking of the ſame dittrels to be made in manner and 
* form atorcſaid. : 

If one grant a rent out of his land for lite, provided that it (hall not 
charge his perſon,and the rent be behind, and the grantee diethz in this 
caſe, the grantee's Executor may have an Action of debt tor thele ar- 
rerages of rent 2, : 

If any rent or arrerages of rent be due to one upon a grant of rent 
out of any land to him, or reſervation of rent upon any eltate made by 
him 3 in theſe cafes his Executor may have an Action of debt tor this 
rent, or he may diſtrain for it, ſo long as the land chargeable with the 
rent, and out of which it doth iſſue, is in his poſſeſſion that ought to 
pay it, or any claiming by or under him *, 

An Executor in ſome caſes may have his remedy by Action for the 
arrerages of rent, which the Teſtator himſelf in his lite-time could not. 
For if a man grant a rent charge out of certain lands to another tor lite, 
with a Proviſo in the deed, that the grantce ſhall not in any fort charge 
the perſon of the grantor, and the rent be behind, the grantce dieth, 
the Executors of the grantee ſhall have an Action of debt againſi the 
grantor, and charge his perſon for the arrerages in the lite of the grantee, 
notwithſtanding that Proviſo 3 becauſe the Executors have no other re- 
medy againſt the grantor for the arrerages, for diltrain they cannot, be- 

cauſe the eſtate in the rent is determined, and the Provito cannot leave 
the Executors without remedy ©, 

Tenant in dower makes a leaſe for years referving rent, and takes a 
husband 3 the rent is in arrerc 3 the husband dies :; agreed by the whole 
Court, that his Executors ſhall have the rent 9. 


IL A rent 


* Inſt. pare x, fo. 146. 
2. 


> Lib. 4. fo. 50. An- 
drew Ognelly caſ.g H. 
7. 17.34 H. 6. fo.20, 
32 K. 3. tir, debr 9, 
14 H, 6.26. 9 H. 6 
43. F.N.B. fo. 121, 

C. 19H. 6, 43+ 


© Dy. fo. 227. Inft, 
part 1, 19.146. 4+ 9 
H, 9. $3. 4+ 

« M. 3 E, 6, Moors 
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. - A rent charge was granted to the Teſtator for-divers years, if 
he (o long lived y in Replevin the Executors diſtrained, and avowed 
for the arrears: reſolved they could not diſtrain, tor that the St, 32 H, 
8. provides remedy onely by diſtreſs, where the Teſtator was ſeifed of 
2a rent to him and his heirs, or for litez for-there was no xemedy at 
Common law': but where the partie hath remedy at Common Jaiy by 
Action of debt, as the Executor hath in this caſc, he cannot ditlirain 

* P. 13 Car, B. R, and avow *. | 
_ wee Tee, Secondly, ( 9 ) concerning the Teſiator, it ſhall be behovefull for 
Tor® Part 1:19:471- thee that art defirous to be relolved, whether it were better to accept or 
refuſe the Executorſhip,4o inquire and learn whether the ſame Teliator 

were Executor or Adminiſtrator to any ovher perſon.. 
If he were Executor, then, by the Statutes of this Realm, thou; 
(10) being Executor of an Executor, ſhalt have Actions of debts, ac- 
counts, and of goods carried away of the firſt Teſtator, and execution 
of recognizances made in court of Record to the firſt Teſtator, in the 
ſame manner as the tirſt Teſtator ſhould have if he were in lite, as well 
of Actions of the time palt, as of the time to come, in all caſes where 
judgment is not as yet given betwixt ſuch Executorsz but the judge- 
» Srar, 4 Ed, 3. an. ment given to the contrary in times paſt ought to ſtand in its force. 
ff 0g; And on the contrary, the Executor of the Executor ſhall anſwer to o- 
+ SO warts thers to whom the firſt Teſtator was indebted, as much as he ſhall re- 
har. ff, Contrarium cover of thg goods of the firlt Teſtator, even as the firſt Executor ſhould 
in zrede execur. doe if he were in full life. But the goods which did belong to the firti 
parc 3 ——— Teſtator ſhall not be put in execution for the debt of the ſecond Telta- 
in L. 2 filio, f, de for F 3 which goods the Executor of the Executor ſhall have by reha- 
#imen. leg. gloſ. in tion of the firlt Teſtator, as immediately Executor unto him, and not 
c. fin, de teſta. 6. by relation to the ſecond Teftator, Execttor to the firlt Teſiator *:; 
ver, monuo. 34 H. nd fo the property which the ſecond Teſtator had by the ſaid relation 
6. 14; Lib. $5. fo. 9g. . oy" : 
Brudnelts caf, 1, is taken away, and is in ſuch caſe as if the fecond Teſator had never 
Com, fo. 85, been Executor y, Howbeit, this is to be underltood with this limita- 
+ Legararios prefe- tion, viz. if there be no Executor of the-firlt Teltator ſurviving. For 
—_ —— (11) if the Teſtator did make divers Executors, whereof ſome be yet 
eſt apud Sichardum living, that Executor of the firſt Teſtator ſurviving, and the Executor 
in-I, fi decreto. c. of his Co-cxccutor, cannot be joyned both together in one AQtion * ; 
cul po. in pig.n.8. but the Executor of the firſt Teſtator ſurviving, he alone ſhall have 
£ Plow.in caſu mer , &; againſt the debtors of the firfi Tecſtator, and he alone ſhall be 
ransby & Gran- 

thaw. Araque ira ſol- convented by. them to whom the firſt, Teltator was indebted, and not 
virur nodus de quo both -joyatly together ®: for the Executor of. an Exccutor hath not to 
Bar. & aliiin L.vclu- 1ea1 with the goods of the firſt Tettator in this caſe, that is to ſay, 
ti. f, de peric. har.u- ere there is another Executor of the firſt Teltator (urviving. Inſo- 


tr um, viz. heres hz- . 
red, ſuccedar priori much that, where. there be two. Exccutors, whereof one maketh an 


reſtar, ex reſtamen- Ot toes > PER 
j®, vel abinreſtato : nobis enim wrelligitnr ſuccedere eX teſlam. utcungue non fuir in primo teſtamento 
nominatus, id. quod diſputandi rattonem prebul. y Ployd. ubi ſupra, * Brook Abridg. tir, 
EXec. N. 99. Contrar. mn hzred, conſtitvir jus civile, quo #1 aliquis ex hered, deceſlerir, pluribus relictis 
hzred. hi omnes accipere debent illam partem que 2d hered. defunct. pertinuit familiz  herciſcundz 


actioncs L, 6 familiz herciſc. cod. tit, * Brook Abridg. Ut, CXEC. N. 59s, 
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Executor and dieth, his Co-executor ſurviving, which Co-executor af- 

terwards dicth inteſtate 3 yet in this caſe the Executor of the Exccutor 

may not meddle with the goods of the firſt Teſtator *: for fo ſoon as * Brook Abridg. tir. 

the Executor which made his Teſtament died, ( the other ſurviving, ) <Xccur. n. 149, 

his power was determined or finiſhed by his death, and all the power 

did remain in the Co-executor ſurviving, who afterwards dying inte- 

ſtate, it is in the power of the Ordinary to commit the adminiſtration 

of the goods of the firlt Teſtator not adminiſtred, to the next of kin to 

the firtt Teſtator, and not to the Executor of that Executor which died 

hrſt £, Muchleſs may the Executor of the Executor meddic with the © Brock d, n. 149.6: 

goods of the firlt Teſtator, when the Co-executor is yet living : and- if in tit. adminilt.n, 45, 

he do, the Executor ſurviving may have an Action againſt him, for 

ſacl goods as he hath of the firſt Teſtator #. And beſides that, the « prook tix. evecurt.. 

Creditors of the firſt Teſtator may have an Action againſt the Executor n. 99. 

of the Executorin this caſe, as Executor of his own wrong *. * Brook eod, n. gg, 
And albeit the Executors,whilft they lived, did dividethe goods of {7 7 =_ —xS gong 

the Teſtatordeceaſed amongſt them, (unleſs the Teſtator did by his Will ;;, © © 4 ©3530 

deviſe that the ſame ſhould be ſo divided 3) yet the Executor ſurviving © 

may recover the ſame, notwithſtanding the divition amongſt them- 

ſelves, beſides the Will of the deceaſed fo But what it the Teſtator 4 14 quod non ſemel 

make two Executors, whereof the one proveth the Will, and doth accepia yuris regni 

intermeddle as Executor, and the other refuſethz attcrwards he which "0ſtri peritis. 27 H. 

did prove the Will maketh Executors, and dieth ? whether in-this wa. We 

caſe niay the Executors of the Executor fue for the debts due to the hiſt m_ 

Teſtator? or whether may the other Executor- of the firſt Teftator 

prove the Will, and ſue for thoſe debts ? Wherein I am of their opi- 

aion who hold that the Executors of the Executor may recover the 

debt due to the firſt Teſtator f. For albeit the Executor of the firlt' f Dyer f. 160. n. 42, 

Teſtator might at his pleaſure have adminiſtred as Executor, fo long; 

as his Co-executor lived; yet after his death it is not within the coni- 

paſs of his power ſo to doe for his-authority did die when his Co- 

executor died, by their opinion upon whoſe judgment I chictly relie in 

the deciding of this queſtion ||. Infomuch that ifthe Executor who pro-- || Dyer ubi fupraz 

ved the Will had made no Executors,but had dicd inteſtate, yet the ad- (pol D. Brook, fum- 

miniſtration of the goods of the firlt Teltator,not adminittred by the ſaid Tins takes 

Executor,is to be committed,as of one dying from that time intellate,to regni Angliz. ) - 

the widow or next of his-kin, and not to theſaid Executor who refuſe 

to prove the Will,and would not adminiſter as Executor whillt his Co- 

executor-lived +; And the Executor of the Executor mult anſwer tothe + prook Abrid, tir, 

Creditors of the hr(t Teltator,as muchas he ſhall receive ot the goods of executor, n. 92. $9. 

the fix Teſtator *, But if that Executor did alienate or convert to his &-"- 145» P 

own uſe all the goods which-did belong*to the tormer Teltator 3 in this hg 

caſe noAGion doth lie againſt the Executor of the Executor, tor recovery 

of any debt due by the tirlt Tettator ||. But where the Teſtator maketa | Labridg.dez cafes 

ene his Exccutor,and dieth, which Executor maketh another his Exccu- edit. an.Vom. 1596, 

tor,and alſo dicth before he hath proved the Teltament ot the firlt Telta- ena pen F177. 8-5 

K yg x . - ut carnvenit RO 
tor: in this caſe the adminittration of the goods of tho firlt Tellator ſhall kelleway, 1. relatio- 
rot be committed-to the Exccutos of the Executor, ( nenher is he Ex- pum, fol. 39. on, 5. 
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ecutor to the firli Teſtator, ) but the adminiſtration ſhall be committed, 


+ Dyer f, 372. n.8. with the Teſtament annexed, to his next of kin f 3 unleſs he did be- 


queath his goods, after his debts, funerals and legacies diſcharged, to 

the Executor named in his Teſtament : for in this caſe the adminitira- 

tion of the firſt Teſtator's goods, with the Teſtament thereunto annexed, 
* Er hoc ex rela» is to be committed to the Executor of his Executor *, 


rxione reverendi! Do- | ith F f 
Roris Drurie, Judicis Curiz prerogative Cantuar. Cui reliqui Judices acquieverunt, Vide Dyer ubi ſupra, 


Morcover, it is to be noted, that the Executor of an Executor can- 
not ſell the Land of the firti Teſtator, who by his Teſtament gave pow- 
i m— _ rn Db. er to his Exccutor to ſell the ſame * : for after the death of that Execu- 
3, 27 H. 5, Bendloes {, thepower ceaſeth 3 unlcſs divers being appointed Executors, ſome 
_—_ of them , 4p refuſe to prove the Will,for then the others ſurviving, or 
accepting, may ſell the ſame, as is afore ſaid, 

If (12) the party deceaſed, to whom thou art Executor, were not 

Executor unto another, but Aduiiniſtrator onely 3 thou art not to ſuc- 
* Fitz. Abridg, tit. ceed in his place in the adminittzation of the goods 8, but a new admi- 
Adminiſtr, n. 3: nijſtration is to be granted of the goods not adminiltred by the Admi-. 
niſirator to the next of kin, nut of the Adminiſtrator, but of him that 
b Firz, ubi ſupra. died firſk®. 
Principallgrounds, f' And (© it is, if he to whom thou art Executor were Executor to a- 
ets nother, but died before he had proved the Will, or adminiltred any 
| of his goods: for in this caſe Adminiſtration of his goods is to be com- 
mitted to the Widow, or next of his kin, with the Will annexed; 
unleſs alſo he had bequeathed the reſidue of his goods unto his ſaid Ex- 
ecutor 3 for then the Adminiſtration oi his goods is to be committed 
unto the Widow or next of kin of the Executor, and not of the Telta- 
* Supr, cod. $. 1-33. tOr, as Is afore {aid *, 

Debt againſt the Executor of an Executor 3 the det. pleaded, that 
the Executor's Tyitator had fully adminiftred, and that he had nothing 
in his hands at the time of his death 3 and it was found that he had At- 
ſets z whereupon a Fieri fac. iſſued to the Sheriff, and he returned that 
the def. had nothing : and it was held, that the Sheriff ſhould be amer- 
ced, for heſhould not have rmade ſuch a return 3 and that it ſhould be 
no prejudice to the pl. for that the debt ſhould be charged fo long as 
the record remains in force not reverſed by crror or attaint 3. and it he 
hath no goods of the Teſtator's , he ſhall be charged of his own proper 
goods 3 for that when he pleaded that the firſt Teſiator had fully ad- 
minifired, he did not ſay, that Afﬀets did not come to his hands after 

4 P. 3 Eliz. Moors his Tefiator's death ||. 
rep. 01. 8, W. E. brought debt upon an Obligation by the name of W, E. ad- 
miniſtrator bonorum & catallorum A. E. durante minorti etate of ],E. Exc- 
cutor of the ſaid A. E. Eexecutor of R, E. Per Curiam, en brevi de error 
he hath no authority to meddle with the goods of the firſt Tefta- 
F H. 33 Eliz. B, R. tor +, | 
- ns eg 2 There is yet (13) a farther conſideration to be had of ſome things 
Ec4.fo-1-27 A.8.fon, which ſeem to concern the Teltator, not to be neglected by the Exe- 
cutor, 
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cutor, deſirous to be reſolved whether it were better to accept or refuſe 
the Executorſhipz namely, the conſtderation of the laſt Will and Te- 
ſtament of the deceaſed, and of the Legacies and deviſes therein given, 
Wherein the Executor is not onely to conhider, whether the Teitator 
hath given more then the death's part doth extend unto, ( in which 
caſe, what courſe is to be followed, is already elſewhere preſcribed i; ) * Supr. Parr. 3, 6 19, 
but alſo in (14) caſe any thing do remain, the funera!l, debts and oY 
Legacies diſcharged, the Execytor may not think to convert the ſame 
to his own proper uſe*, nor any more of the Teliator's goods then * Magna Charta c; 
is given to him by the Teltator in his life-time, or by his Will, or ?%-<-!taturum. $ ſta. 
which the Ordinary ſhall allow him for his labour, or in licu of ſome 
debts due unto him by the Teſtator, or due by the Teitator to ſome bominic. & Gem 
other perſon, and diſcharged by the Executor i. And (15) if after in c.religioſ.de reft.. 
dueadmonition to him given, he refuſe the Executorſhip, or to perform "9 & Podt.& Stud, 
the Will, he ſhall loſe his Legacy bequeathed unto him by the ſame rocky + "0mm 
. ©, : 4 +» INAKE, Parte to, 
Teſtator, although he were of kin, or allied unto the fame Teltator ®, 2, 15 E. ;. 53. 29 
The reaſon is, becauſe he is deemed unworthy the benefit, that refu- E. 3. 88. 25 E. 3. 13, 
ſeth the burthen ®. Moreover, here the Executor doth what in him ' I<Xt- in &. $ fta- 
lieth eo make the party deceaſed to die.inteſtate ®. But if the Execu- og —— 
tor be not admoniſhed toundertake the office, then b:ing the Teſtator's = Rom. conC. 2-”, 
kinfman, or ſuch a perſon to whom the Teltator would have given the & 235. cujus opinio 
legacy, though he did not perform the Will, he doth not loſe that ©2munis eſt, ur per 
legacy in not undertaking the Executorſhip P ; neicher (hall the Wite my wry <rlbe 
lofe her thirds, nor the Children their Miall portions, in refuſing the com. op. verb. turor. 


Executorſhip 4; much leſs ſhall che Creditor lole his debt due by the * G- qui fentir, de 
Teitator. reg. Jur. 6, 
® Gribald. Theſaur. 


com, op. verb, turor, P Jaſ, Alex, & Sichard, in L, fi legatarius,C, de legs #% Auth. hoc amplius- 
c. de fidei commiſ, Novel, de hzred. & falcid. $ fiquis autem. 


After the conſideration of the cſtate of the Teſtator, he ( 16) that 
is named muſt alſo confider his own perſon, in whom many things 
ought to concur but chiefly it is requitite that he be prudent, diligent, 
and faithfull * ; wherein if there be any deteR, I mean, it either he be 
ignorant, negligent, or unfaithfull, he is very like to find the office - =>» poogg 
very troubleſome, peradventure alſodiſcommodious t : unleſs there be + |,, ge Cn nba 
certain hope, that being ignorant, he will uſe the advice of thole that ſupr. 
be skilfull 3 and that of a negligent perſon he will become diligent, 
caſing himſelf alſo of ſuch butineſs as might hinder the expedition of 
this office 3 and that, howſoever he hath behaved himſelt in other at- 
firs unfaithfully, yet in this office he will have an honelt care, well 
and truly-to diſcharge that truſt committed unto him, always having 
before his eyes, not cnely the forfeiture of his bond, by his unfaithtull 
dealing, together with the ignominie by deceiving.the dead man's 
expectation, but alſo the danger of his ſoul by the breach of his oath: 
for he muſt be ſworn to execute the Will, and to adminiker the goods hor oaifim np 


well and faithfully c, foro, mavirre 1 tr 2 + 
| provinctam Eo 


' Jo.de Canib. Tra. 


=_ 


if 


tm. de teſta. |, 3, 
previnc, conſt, Cant, 


tw 


— —— — 
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It ſhall behove thee likewiſe in particular to confider, whether thou 
be indebted to the Teſiator, or whether the Teſtator were indebted 
anto thee, In which caſe how far thou ſhalt be tied or diſcharged, 
| thou mayeſt eaſily and clearly perceive by that which I have formerly* 
+ Supra parte 5.5 1- written of the Debtor or Creditor made Exccutor *; whereunto I re-, 
prope finem. fcr thee to be more fully inſtructed, whether it were better for thee to' 
accept or to refuſe the Executorſhip. 


If (17) a wife during the coverture be-named Executrix, there is , 


this farther to be conſidered in her perſon, that ſhe alone cannot ſue for 

any debt due to the Teſtator, nor be ſued for any debt due by the Te- 
"Brook _ idg. ex- ſtator, without her husband  : but ſhe alone may doe any #& extra- 
£cur. Nn. 179, - Ir s _ 
- judiciall, as the paying of debts or legacies, or the receiving or relea- 
S_ __ ling of any debts due to the Teſtator * : (yea, the husband without the 
127, N. 74 wife. ( though ſhe alone be Executrix ) may doe any extrajudiciall aQ, 
7 Firzh. Abridg. tit. a5 well as the wife Executrix Y.) And therefore it the husband releaſe 
= _— or remit any debt due to the Teſtator, the ſame is good and available, 
15 2 ar lib; «, not onely during the marriage, but alſo after the death of her husband *, 
relar, in Ruſſels caſe. But if the wife die, the husband cannot convert any of the goods and 
» Firz, & Brook ubi (hatrels belonging to the firſt Teltator to his own proper ule 3 for of 
ſupr, quibus conte- © goods the wite her ſelf may make a Teſtament, appointing an Ex- 
nit D. Coke in Ruſſels . - 
caſe,quamvis contra- Ecutor, without the licence of her husband, as is before more tully de- 
rium . teneat Rob, clared 2, 
Kelleway, lib. relat.. Finally, concerning the perſons of others, with whom thou that art 
___ _ part. $9. named Executor in the Teſtament haſt to deal, it bchoveth (18) thee to 
d 4 de Canibus have a ſpeciall conſideration of thy Co-execmtor Þ, ( if any be) lelt he 
Tra. de exec. ul. be an overmatch for thee; that is to ſay, whether he be of more expe- 
vol, particula 2+ 4+ 1+ jence and greater wealth then thou art, and namely, whether he be a 
© Jo. de Ca. d. 1, 4. cOvetous and contentious perſon ©, If he be, take thou good heed 3 
n.18. * * foritis to be feared, that (19) he will keep all the goods from thee 4; 
« Brook Abridg. tit- that he alone will receive the debts due to the Teſtator, and make them 


ms $8, vec. n, 2 TEleaſe: for this allo he may doe *, ( except it be after judgment. ) 
—_ ro * Without doubt, ifhe be ſuch a perſon, he hath learned this leſſon, that 


* Brook cod; tit, n. ( 20) one Executor cannot ſue another tor poſſeſſion of the Teltator's 
1. ; goods f ; becauſe, how many Executors ſoever they be, they are all 
Rn but as one perſon, arid no man can ſue himſelts; and fo the poſſeſſhon 
@ He — oF 4ar. of one is as the poſſeſſion of another *: and hereby thou ſhalt remain 
ab his.Plowd. in caſu without remedy, unleſs it be for a Legacy left unto thee alone i, or un- 
inter Par. & Yard- Jeſs thou maicſt have ſome ſlender remedy before the Ordinary *, Ie is 
—_—_ © 22, Alſo very likely that he alone (21) will ſell the Telſtator's goods 3 in 
hoes — which caſe he alone will and may ſue for the money due for the ſame! : 
104 but if there be any debt due to be payed in the behalt of the Teſtator, 
& Bro:k cod. tit, 1 then look afſuredly that thou ſhalt be ſued as well as he ® 3 howſoever 
Execution may pals againſt him alone which hath the goods ®, To 
T conclude, 1f thy Co-executor be ſuch a perſon as is afore ſaid, an hun- 
" $upr. part-4- $ 20. red to one he will not ſuffer thee to partake of the commodity, but 
» Brook tit, exec. n. of the trouble thou ſhalt not avoid but be partaker. 

16, © This alfoisnot to be omitted, that (22) if thy Co-executor do re- 
fuſe the Executorſhip befoxe the Ordinary, and thou alone dot = 
. the 
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the Teſtament, yet may he afterwards ( fo long as thou livelt ) admi- 

niſter the goods, or remit the debts due to the Teltator ®, and thou * Brook tir. exec. n, 

canſt not hinder him 3 neither canſt thou recover againſt the perſons by 38. Lye fol. 150, 

him ſo releaſed PF. Aﬀeer ( 23 ) conlidezation of thy Co-executor, * Brook ecd. tir. n, 

there is regard alſo to be had to the reſt of thoſe perſons with whom 37 & 8. 117, 

thou art to deal, viz. to the Creditors and Legataries, and to the pay- 

ment of debts 3 for debts are to be payed before Legacies 1: and of x 1, Gimus, ©, a- 

debts, ſome are to be preferred and f(atished before others, and likewiſe jure deli%, 2 

of Legacics, as elſewhere * hath been and F ſhall be ſhewed. Other- * Supr. part.3. 5 15, 

wiſe it may come to paſs that the Executor ſhall be forced to pay out of f lair.cad.parr. g 16, 

his own purſe, atter he hath ſpent all the Teſtator's goods and chat- 

wo” * D. ſ.imus, Do. & 
By the due conſideration of thoſe things, viz. firſt, of the eſtate or Stud-lib. 2. c. 10, 

condition of the Teſtator, ſecondly, of his own eſtate, and thirdly, of 

the Co-executor or other perſon with whom he is to have any dealing, 

it is not hard, in my opinion, for the Executor to collect whether it is 

likely to be beneficiall or hurtfull, to accept or retuſe the Executorthip, 

and to reſolve accordingly 3 at the leaſt it hereunto he alto take a view 

of thoſe things which do appertain to the othce of an Executor, accep- 


ting the Executorſhip hereafter deſcribed »,  Infr, ead.part. $ 5, 
cum $$ lequentibus, 


$ IV. Of the time which the Executor hath to conſult , 
whether he will undertake or refuſe the Ex- 
ecutorſhip, 


1. The time of deliberation arbitrarie, 


He time (1) wherein he that is named Executor in the Teſta- 
ment is to deliberate and determine, whether he will accept or 
refuſe the Executorſhip, is uncertain, and left to the diſcretion of 
the Ordinary *, who uleth at his pleaſure, and when he will, not onely |, PILE 
wa b —__ J—_— Leganie. liherrat.de 
within the year ®, but within a month or two, to cite him that is na- 6.2 won @ i; Jo. 
med Executor, to accept or refuſe the Executorſhip. de Athon. verb. ap- 
probatam conſueru- 
dinem. * Quod vero annus deliberandi jure Civili conceditur, (L. cum in antiquioribus. C, de jure delib.) 
illud ira intelligendum, ubi heres non. confe&o inventario tenetur ultra vires hereditatis, Siquidem non 
tenetur heres inventariur facere, 1 juri rantum civili attendamus, ( L. ſcimus. $ fui. de jure delib. C. 8 
ibidem Sichard, ) dummodo velit ſubire periculum ſolyendi univerſa defun&i debita. Sed jure Legatin. 
quo nos communiter utimur, executor tenerur przce ad confetionem Inventarii, nectenetur ultra vires 
bonorum, Quare ſublata cauſa, id eſt, periculo ſolvendi debira ultra vires bonorum defun&i, per confe- 
Riopgm inventarii, quam non poteſt evitare, ( ut infra eadem parte $6. ) ſublara ( inquam ) cauſa, tol- 
liuFfie&us, id eſt, annuale rempus deliberandi,. num velit huic periculo ſcipſum ſubjicere, Nam exe- 
carores, quoad confeRionem inventarii, turorum potius quam heredum naturam ſapiunr. Lind, in c. fta- 
rurum, $ inhibemus, de teſta, L. 3. provincial, conftir. Cant, verb. prius, 


LE $ V. 


of the Office of an Executor. Part VI 


& V. Of the office of an Execator teſtamentary undertaking 
the Execntorſhip. 


, 


1. herein the office of an Executor doth principally conſiſt. 


T (1) appertaineth to the office of an Executor Teſtamentary here 
» Dequibus conſulas | in England, accepting the Executorſhip, (amongſt other things ®) to 
velim Jo. de Canid. (an Inventory to be made® 3 to procure the Will to be proved and 


Your I approved ©; to pay the Teſtator's debts and legacies 3 and finally, to 


26.ubi decem envme- Make an account * 


ecutioris officio 
ens ar d. Ur infra ead. part. SS 6, 7, 8, 9, 10. *© Ur infr, ead: part. $$ 171, 12, 13, 14, & 15, 
©* Infra $ 16, *- De quo infra cad. part. $$ 17, 18, 19, 20, 21, 


- . C * y_- A 
SPE 2% I- ig nn 


C C2 ws 
_ IK 
2 ni ht 3.0 


- ” 
—_ ” = - —_ 
5 Go — I 4. - : 2 
— I - Las Sack ,- hs 4 . fn 
3,7, rb rt hunting ern eapenmanns + WYQuat vo 
a va, + ” - 
. Xt - o — » = 


$ VI. Of divers queſtions about the making of an Inventory: 
- and firſt, Whether it be of neceſlity that an Inven- 
tory be made.. | 
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I, By.the laws Eccleſiaſtical of this Realm, and Statutes of the ſame, 
an Inventory-is neceſſary. 

2, The Executor which preſumeth to adminiſter the goods, and refuſeth 
to make an Inventory, may.be puniſhed. 

3. The reaſon of this neceſſity, 


Sy the making of an. Inventory, it is expedient to under- 
. and, whether it be ſimply neceflary. that an Inventory be made; 
what things are to be put into the Inventory .3 within what time the 
Inventory is to be made3.in what mannerz and what be the effects of 
_ an Inventory, 
SR mens, That. (1) an Taventory is neceſſary to be.made by-an. Executor tc- 
fam. ©. ftarurum, s fiamentary , is evident, as well by the Laws Eccleſiaſticall of this 
inhibemvs, li. 3. pro- Realm ®, confirmed by.continualluſe 3 as alſo by the Statutes » of the 
vincial. conft. Cant. {ame ; neither (2) ought the Executor to meddle with the goods of 
+ the deceaſed, before he make an Inventory ©, And if any Executor 
«.Legatin, livertar, 7efuſe to make an Inventory, and nevertheleſs preſume to adminilter the 
de execur, teſta, = g00ds of the deceaſed, he may be puniſhed at the diſcretion of the Bi- 
*Francif. Porcellin.. ſhop or Ordinary 9, | 


: ee 
NY by greg The (3) reaſon js, leſt the Executor being diſpoſed to deal unfaith- 
de fared, & fal, in fully, ſhould defraud the Creditors or. Legataries, by concealing the 


Auth, goods of the deceaſed *, 


$ VII, 
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$ VIE. What things arz to be put into the Inventory. 


1. All goods, chattels, wares, merchandiſes, movable and immovable, 
are to be put into the Inventory. 

2, Leaſes are to be put into the Inventory, 

3. Corn on the ground i to be put into the Inventory, 

4. Graſs or Trees growing are not to be put into the Inventory. 

5, W _ ſuch things as are affixed to the Freehold ought to be Inven- 
toried, 

6. Whether Debts are to be put intothe Inventory. 

7. Whether money due for land is to be put into the Inventory. 


He (1) things that are to be put into the Inventory, are all the 

goods and chattels and rights which were the Teltator's, or did 
belong, or were due unto him at the time of his death, whether they be 
movable or immovable, corporall or uncorporall *®. Whereunto alſo « pgrancif, Porcellin, 
agree the Statutes of this Realm , whereby it is enacted, that a true tra. de inventar. q. 
and perfe& Inventory be made of the goods, chattels, wares, merchan- 3-Yrat. gs 
diſes, as well movable as not movable, whatſoever, that were of the per- (17% ” = jo wary 
ſon deceaſed Þ: and therefore (2) Leaſes ought not to be omitted forth TRY rationem 


of the Inventory ©, how many ſoever they be. tutel, Sichard. in $ 
ſin aurtem. L. fir, C. 


= _ delib.n. 9. > Stat, H. 8, an. 21, C. $+ © Cartalla etenim ſunt realia. Terms of Law, verb, 
artels, 
po 


Likewiſe (3) Emblements, or Corn growing upon the ground, 
ought to be put into the Inventory, ſceing they belong to the Execu- 
tor 4; but (4) not the Graſs or Trees fo growing, which belong to © Perkins tir, de- 
the heir * 3 nor (5) things that are affixed to the Tenement, and are 'i&, ol. 99. & hane 
made parcel of the Free-hold 3 ſuch I mean as belong likewiſe to the ho probavie fits 


heir, and not to the Executor f, quicquid dicat Si- 
: : chard, poſt Angel. 
in d. $ fin aurem, * Perkins ub1 ſupr, f L, acceſſorium. de reg. jur, $5. huc facit L. catera, de 
leg. 1, ﬀf. in princ. 


Andrherefore the Glaſs annexed to the windows of the houſe, bc- 
cauſe it is parcell of the houſe, ſhall deſcend as parcell of the inhe- 
ritance to the heir, and the Executors ſhall not have it ®. And al- *D. Coke lib. 4. rc- 
though the leſſee himſelf, at his own coft, do cauſe the glaſs to be put — n Herlee 
into the windows yet the ſame being once parcell of the houſe, he can- — x "6 md 
not take the ſame away afterwards, without danger of puniſhment for * 
waſte +, Neither is there any materiall difference in law, whether the + tyidem. 
glaſs were annexed to the window with nails, or in other manner, ci- 
ther by the Lord, or by the Tenant for being once athxed to the 
Free-hold, the ſame cannot be removed by the Leſſee, but ſhall belong 
to the Heir, and not to the Executors, as is afore ſaid ||; and therefore | Tide? 

Z2 2 the 


the fame is not to be put into the Inventory, as part or parcell of the 
goods of the deceaſed, The like may be concluded of Wainſcot, that 
it ought not to be put into the Inventory, as parcell of rhe goods of the 
deceaſcd 3 for being annexcd unto the houſe, either by the leſſor or by 
* D. Coke ub1 ſupra. the leſſee, it is parcell of the houſe F. And there is no difference whe- 
Quamvis Jure Civil, ther it be affixed With great nails, or little nails, or by ſcrews, or irons 
nk te thrult through the polts or walls of the houſe 3 for howſoever it be af- 
endi domum ponun- fixed, either in manner aforeſaid, or in any other manner, it is parcell 
rur,zdium partesnon of the free-hold, and if the Executors ſhould remove it, they are puni- 
_ = qua _ ſhable for the ſame+. And not onely glaſs and wainſcot, but any o- 
—— + bf * ther ſuch like thing, affixed to the free-hold, or to the ground, with 
+ Þ. Coke ubi ſup. mortar and ſtone, as Tables dormant, Leads, Bayes, Mangers, &c. 
{| Rob, Kelleway lib. for theſe belong to the Heir, and not to the Executor || : and therefore 
w— 95g x" they are not to be put into the Inventory of the goods of the deceaſed. 
tit. pony fol. 181, Nevertheleſs the Box enſealcd,or the Cheſt with evidences. of the Land, 
N. 4» though the ſame be not affixed to the free-hold, yet becauſe they con- 
tain thoſe things which belong to the Heir, they alſo belong to the Heir, 
andnot to the Exccutors ; and therefore they are not to be put into the 


* Labridg. dez caſes Inventory of the deccaſed's goods *. And fo it is of Fiſhes in the ltagns 


edit.ann.Dom. 1599. or ponds, and of Doves in the Dove-cote, fituate within the grounds 


ric, exccut, fol. 181. belonging to the heir z for in this caſe the Fiſhes in thoſe ponds and the 
gr ng no Doves belong to the heir, and not to the Executor ; and therefore 
ſtatuit in- tabula , they are not to be put into the Inventory of the goods of the party de- 
quippe guz cedir p'-.ceaſed F What ſhall we ſay to thoſe goods which may ſeem to belong 
Quiz. —_—_ © tothe Wife, rather then to the Husband, as her apparell, her bed, her 
Apellis Va Farrar; jewels, or ornaments for her perſon ? whether are they to be put ito 
In acceſſionem viliſh- the Inventory of the Husband's goods, yea or nay ? By the Civill Law 
mz rabulz cedere. thoſe goods belonging to the wife, which be called Bona parapberna- 


Taft. de rer. devil. $ fi 1;, ||, are not to be put into the Inventory of her Husband's goods, 
quis in alienas ; 


+R, Relleway lib. re» PEither are they ſubject unto the payment. of the Husband's debts *.. 


lationum, fol. 118, But whether the Wite's apparel], with her-bed, jewels, and ornaments 
| L. hac lege, & L, for her perſon, be comprchended amongſt thoſe goods which the Law 


fin.de paQis corvent. 11.1, Boys paraphernalia, is the matter in queſtion. And it ſeemeth, 


ſup. dote, C, 


* L, ob maricorum, Tather that they are not, ( her convenient apparell, agreeable to her 


ne ux. pro marie, C, degree, Cnely- excepted F.) Otherwiſe whatſoever goods belong to: 
+ Dyer fol. 166, the Wife, are preſently, by virtue of the marriage celebrated-betwixt: 


them two, become the Husband's, the property thereot being changed 
*-Supr, eod. 1; par. and transferred from the wite to the husband F, Inſomuch that with- 
2.5 9.0. 14, out her husband's licence or conſent, ſhe cannot diſpoſe thereof, nei- 

ther by ad in her life-time, nor at her death by her laſt Will z which 
+-Lindw, in C, fa. {he might doe if they were Bona paraphernalia F.., Wherefore theſe 
zvt, de eſta, 1. 3.pro- goods being the Husband's, and not the Wife's, and the property there- 
vinc. conft. Cant. $ of being in him, and not. in her 3 and confidering withall, that by the 
wv Statutes of this Realm of England, it is enacted and eſtabliſhed, that 
lege. & L. fin. C. de he Executors thall make or cauſe to be made a true and perfeR Inven- 
paR. con\ent. ſuper tory of all the goods, chattels, wares, merchandiſes, as we:l movable 
tote, as not movable, whatſoever, that were of the perſon deceaſed, and 


the ſame ſhall cauſe. to be indented, &c, (as by the faid Statute morg 
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at large appearcth || :) It may be concluded, that in conſtruQion of || $a, a. 8.an.21.c.5, 

Law, thoſe goods above mentioned, and namely the wife's jewels , 

chains and borders, are to be put into the Inventory of the deceaſed hus- 

band's goods *, And yet notwithitanding, if we ſhall reſpe&-what * 2. ſtar. H, 8. an, 

hath been uſed and obſerved,. ſuch hath ever been the generall and an- *** ©: 5+ 

cient cuſtome, or rather courteſy, of the Province of Tork, as thereby 

widows have been tolerated to reſerve to their own uſe, not onely their 

apparel, and a convenient bed, buta coffer, with divers things therein 

neceſſary for their own perſons 3 which things uſually have been o- 

mitted outof the Inventory of their deceaſed husband's goods F. Un- + Quemadmodum & 

leſs peradventure the husband were fo far indebted, as the reit of his in aliis quibuſdzun 

goods would not ſuffice to diſcharge the ſame. In which caſe, the regnis obſervarur, re- 

wife's jewels, chains and borders, and ſuch like, being things of de- fic Jo- Garfia, tradi, 

cency or ornament, and not of neceſlity, have been uſually prized, de expents, fol. 182. 

and put into the Inventory among other goods of the deceaſed, to- 

wards the payment of his debts. And ſo they ought to bel. he a. ftar. H. 

k N. 21. C, $.adverius 

The (6) debts due to the Teſtator are to be put into the Invento- qyvq fuperveniens 

ry 8, But the debts due by the Teſtator, they need not to be put into conſuer.parum valer. 

the Inventory *®. And it any ſuch debts be put into the Inventory, * Glof. im L. chiro- 

the Ordinary ſhall doe well to make diligent examination, whether POND 

the Teltator did owe any ſuch : tor many times debts are thrutt into gem «ſt, ener 

the Inventory, which are not due by the Teſtator, and fo the Legataries inftrumenta ; alias 

and-children of the deceaſed are often defrauded, at leatt of ſome part of 297 requiritur ut ins 

their due, by the unfaithfulneſs of -the Executor, and negligence of og I 

the Ordinary or his Othcer, manibus rractentur, 


ur quz interim non / 


rete dicantur reperta, Lind. in d.c. ftatur. $ inhibemus. verb. bonis. Pra. Ferrar. forma libeili ad red- 
dendam rationem tur. $ in ſuo. n. 13+ Aquum ramen eſt, ur aliqua fiar commemoratio hujuſmodi cre» 
dirorum, utut incertorum, ne ſublara penicus eorum memoria, decepti mancant defunRi creditores, liberi, . 
legatarii, vel alli interefſe habentes in ca parte. > Lind. ind. c ſtatut. | 


Lands, tenements and hereditaments,- with the appurtenances, ſuc 
I-mean as do not belong to the Executor, but deſcend to the Heir, are 
not to be-put into-the Inventory : infomuch that (7) if the Teſtator will 
by his Teſtament or laſt Will, that the ſame lands be fold in this caſc, 
by the Statutes of this Realm, neither ſhall the money thereof coming, 
nor the profits of the ſaid lands for any. time, be accounted -as any ot 
the goods or chattels of the perſon deceaſed * 3 and conſequently arc * Sta H.3. an. 21, c.g. 
not to be put into the Inventory, 

The Lady C.was poſſeſſed of divers leaſes,and conveyed them in truſt, 
and afterwards married with A. B., the Lady reccived the money upon 
the leaſes, and with part of the mony bought jewels, and other part of 
the money ſhe left, and died 3 A. B. takes letters of adminiſtration of 
the goods of his wife: and in a ſuit in the Ecclefialticall Court, the 
Court would have compelled him to have given an account ot 
the jewels, and for the moneys, to have put them into the Inventory. 
But the opinion of the whole Court of B. R. was, that he ſhould no: 
put them into the Inventory 3 becauſe the property of the jewels was 


-” . _ 
+ 2bl9 
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abſolutely in him as husband, and he had them not as Adminiſtrator 
but of ſuch things as be in acion, and as he ſhall have as Adminiſtra. 
tor, he ſhall be accountable for, and they ſhall be put into the Invento- 
ry- And for the moneys received upon truſt, it was reſolved, that the 
ſame was the moneys of the truſtees, and the wite had no remedy for 
it but in equity, and therefore the husband ſhould have it as Admini- 
firator. And in that caſe it was reſolved, that if a woman do convey 
a leaſc in truſt for her uſe, and afterwards marrieth, that in ſuch caſe it 
lieth not in the power of the husband to diſpoſe of itz and it the 
wife die, the husband ſhall not have ic, but the Executor of the 


+T. 15 Car. B.R. wife f. 
S* John Saint jobns 
cal, 


$ VIIE Within what time the Inventory is to be 
made. 


= The time for making and exhibiting the Inventory is left to the mo- 
* deration of the Ordinary. 
2, The Inventory ought to be made before the Executor meddle with the 
Teſtator's goods, except in ſome caſes. 


He (1) time appointed for the making and exhibiting of the In- 


2 Text, in ©, Ram ventory, by the Laws Ecclefiafticall of this Realm is left to the 


$ inventarium.cit. de Ji{Erction and moderation of the Ordinary *z who may appoint a 


teſta.l. 3. provincial, ſhorter or longer time, as the diſtance of the place where the goods re- 


conſtir. Cant, unde main, being more or leſs, together with other circumſtances, ſhall mi» 
mn mee = niſter occaſion Þ, 

ater” Þ And (2) if the Ordinary do not appoint a time, the Executor had 
h d perfi nary PP 
_ gy ret need to beware, that he do not adminiſter the goods of the deceaſed, 
quandoque 66 dies, untill he have cauſed an Inventory to be made : for howſoever the a&t 


__ annum of him that is named Executor is faid to hold in Law before the pro- 
abeat ; maxime fi 


incipiar intra men- Ying of the Will ©, and the making of the Inventory ©: nevertheleſs, 
ſem 2 morte defun- he that ſo preſumeth to meddle and adminiſter as Executor, before he 


&i. Sichar. in L. fin.S$ make an Inventory, is ſubje& to Eccleſiaſtical] puniſhment * ; unleſs 


> wang C. de jure it be for doing ſuch things as cannot be deferred till the Inventory be 


b Lind. in ec. ſtatur, Made 5 as for- intermeddling about the funerals, or diſpoſing of ſuch 
verb. atbitrio. things as cannot be preſerved with keeping, and ſuch like f, 

© Plowd. in caſu in- 

rer Greisb, & Fox, 4 Lind, in d, c. ſtatut, verb, prius, in fin, illius gloſſl. # Legatin. libettart. de 


executor. teſtam. #* Jo. de Athon, ind, legatin, libertat, verb, inyentarium, d.e, ſtarut, $ inhibemus. 
4 text; & in gloſl, 
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$ IX. Of the form to be obſerved in the making of an 
Inventory. 


1. What perſons ought to be preſent at the making of the Inventory. 
2, Whereof the Inventory is to be made. 

3+. Inventory to be indented, 

4. Of the oath of the Executor about the Inventory. 

5. The goods and chattiels are to be valued, 

6, Of the ancient form of preiſing the goods, 


Y the. Statutes of this Realm 3, it is thus enacted concerning the » $4, 1.8.an. 21;c. 4; 
form to be obſerved by the Executor teftamentary in making of an 
Inventory 3 viz. *©* That the (1) Executor or Executors name the per- 
<* ſons, two at the leaſt, to whom the perſon dying was indebted or 
<* made any Legacy, and upon their refufall or abſence, two other ho- 
*nelt perſons, and in their preſence, and by their diſcretions , ſhall 
* make, or cauſe to be made, a true and perfe& Inventory (2)ot all the 
« goods and chattels, wares and merchandiſes, as well movable as not 
© movable, whatſoever they were, of the ſaid perſon fo deceaſed 3 and 
* the (3) ſame ſhall cauſe to be indented : whereof one part ſhall be 
* by his ſaid Executor (upon (4) his oath to be taken before the Bi- 
*ſhops, Ordinaries, their Officials and Ordinaries, or other perſon ha- 
wing power to take probate of the teſtament, upon the holy Evange- 
** lifts) averred to be good and truez and the ſame one part inden- 
« ted, he ſhall preſent and deliver to the keeping, of the ſaid Biſhop, 
« Ordinary, or Ordinaries, or other perſon whatſoever, having power 
« totake probate of teſtaments; and the other part of the ſaid Inventory 
«indented to remain with the Executor. And that no Biſhop, Ordi- * Bar. in I. fin, C. de 
* nary, or Ordinarics, orother perſon whatfoever, having authority to n_ — _ 
*take probate of Teſtaments, upon pain in the faid Statute contained, ———_— "—_ 
«viz, ten pound,) do refuſe to take any ſuch Inventory to him or tariiexecuroresmagis 
*them preſented or tendered, tobe delivered as is afore ſaid. aſſimilantur rutori- 
Thus far the Statute, Whereunto it may be added, that (5) it is jag <7 ge on) 
not ſufficient to make an Inventory containing all and ſingular the goods gy F4 n e. (tary. £ 
of the deceaſed, unleſs the ſame be particularly valued and preiſcd * by jryit;cnms, de refta, 
ſome honeſt and skilfull perſons, to be the juſt value thereof in their 1. 3 Provincial. con- 
judgments and conſcicnces, that is toſay, at ſuch price as the ſame may =: —_ kay 
be {old for at that time ©, EE I 
In ancient (6) time, amongſt many other ſolemnitics of Inventories ©, « De probarione re 
this order was obſerved: Firſt of all,the movable goods were inventoried movilis vel unmodr- 
and preiſed,as houſchoJd-{ivff,com,and cattel, &c, then the immovable, 5 
as leaſes of grounds or tenements after that, the debts due to the Tc- a 1. quibus bb. in 
ſtator were ſet down *. Which order is for the molt part obſerved at L. fn. fin aurem. C. 
this time here in England, ſaving that ſome do omit leaſes, wherein &e jure _ = 
they doe amiſs f ;, others preiſe them among the movables ; but it were , My EE” 


better to preiſe them ſeverally, f Qupr.co0. Pa: 
Ss X..O! 
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$\X. Of the effect and benefit of an laventory. 


1. The goods contained in the Inventory are preſumed to be in the 

"bands of the Execntor. 

2, The Teſtator is preſumedto have no more goods then are deſcribed in 
the Inventory . 

3. Whether ſufficiency ef goods be preſumed , when there is no Tn- 
Ventory, 


* Quorum Caftrenſis Tvers be the effes and benefits of an Inventory ® : this one I 
quingue , Minſinge- thought-good to note, namely, that” ( 1 ) all ſuch goods and 
rus ſeprem oſtendir : chattels as are contained in the Inventory are preſumed to have be- 
= =D __ mm longed to the Teſtator, and after his death to belong and to be in 
Inſtit, de hzred.qual, *©© POWEr of the Executor ®. And on the (2) contrary , that no 
& diflerentia, Seq more goods and chattels are preſumed to have belonged to the Teſta- 


horm maxima pars ſtator-then are contained in the Inventory ©. 
noſtratibus parum 


prodeſt, ® L. (cimus. $legitima. C, de jure delib. & ibi Sichard, * Bald, & Sichar, ind. $ legitima, 


And therefore if any Creditor or Legatary do affirm, that the Te- 

ſtator had any more goods then be compriſed in the Inventory, he 

: muſt -prove the ſame; otherwiſe the Judge is to give credit to the 

” - trad. de Jnyentory, being made in manner and form aforeſaid 4. Although 
omar ag indeed, when (3) the Executor entereth to the goods of the decea- 
bac. concl. 939. ſed, and maketh no Inventory thereof, nor will ſuffer the quantity 
* Bald. in L, filium, thereof to be known 3 in that caſe our Law preſumeth that the Te- 


C.famil.herciſc. n.37. ſtator had ſufficient to diſcharge, not onely all his debts, but all his 


Sichard.in L. fin. $ & . * 
ſiprefatam. C, vs Legacies alſo *, 


re delib, n. 1, 


$ XI. Of the probation and approbation of Teſtaments, and 
namely before whom they are to be proved. 


I, Divers queſtions about the —_— of Teftaments, 

2. Teſtaments are to be proved before the Biſhop or Ordinary. 

3. Certain caſes wherein Teſtaments are to be proved before others then 
before the Biſhop. | 

4. Of the Prerogative of either Archbiſhop. 

5. What j« meant by Notable goods. 


(Donennig (2) the probation and approbation of Teſtaments, 


theſe things are chiefly to be inquired : before whom the Teſta- 
ment is to be _proyed 3 by whom when; how 3 and what fees be 
due in{that behalf, 


The 
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The perſon (2) before whom the Teſtament is to be proved, is the 

Biſhop of the Dioceſe where the Teſtator dwelleth ®, or his Officer Þ 3 « xeparin. liv 

. ! gatin. libertat. 
to whom by the ancient cuſtome obſerved this many hundred years, to- de exec. teſtam. c. i- 
gether with the Royall conſent of the Kings and Princes of this land, tem quia, c. ſtatur.de 
the probation and approbation of Teſtaments. hath appertained © : (i- INS 
ving (3) in certain Scigniories or Lordſhips, where the probation and paneng'—agpkes ar il 
approbation of Teltaments of the Tenants there dwelling doth by pre- conſtit. Evor.& Lind. 
ſcription appertain to the principall Lord 4; and ſaving in certain pe- i" 4. c. tar. Dott, & 
culiar juriſdictions, where by preſcription or compolition , or other _— l. 2. C.28. Per- 

— : n ns r:r, reſtamenr, fo, 
ſpecial title, the probation and approbation of the Teſtaments of ſuch 04. Tra. de repub, 
as dwell and die within thoſe places doth appertain to the Judge of the Angl. liv. 3. cap. 7. 
peculiar*: and ſaving where no goods are bequeathed in the Teſtament, Star. Hen. 8. an. 21. 
but onely lands, tenements and hereditaments, or other lay fees, are #5: 

A , . ap a * > Perkins ubi ſupra. 
deviſed 3 and that in ſuch places where -neither inlinuation nor inrotu- Fiz, Abridg. tit. te- 
lation is neceſſary f : and ſaving (4) where the party deceaſed at the ſtamen. n. 3. Brook 
time of his death had Notable goods extant in divers Dioceſes or Juriſ. £24-tit.n.12.c. fin. de 
ditions. For the probation, approbation, and infinuation or publica- _ -- 9q . © a g _ 
tion, of the laſt Wills and Teſtaments of ſuch perſons doth appertain « Lindw.in d. c. tar. 
to the Archbiſhop or Metropolitan, within whoſe Province ſuch Notable verb. ecclefiaſticarum 
goods be diſperſed in divers Dioceſes, or other inferiour juriſdictions 8, crratum. qui in d, 


, KY h -h; Cc. item quia, verb.in- 
whether M be within the Province of Canterbury ®, or within the Pro- finuationem, ſeu pub- 
vince of ork . licartonem, air jure 

. Civili non pertinere 
ad Epiſcopos, ſed jure tanrum Authenticorum, (quo jus codicis corrigitur, & quod jus authenticum ſan=- 


cirum fuir ab imperatore Juſtiniano ultra mille annos retronumeraridos.) Non folum executio, fed etiam:-+ 


ipſa infinuatio & publicatio, coram Epiſcopis ordinariam juriſdiftionem exercentibus fieri poteſt, ut-firmar 
Sichardus in L, 2. C, de teſta. 3, © Firz. tir. Teſtament, n. 2. Do. & Stud. lib. 2, cap. 28, * Jo de A- 


thon. in legatin, libertat. de execur. reſta, verb. Ordinario. * Supra part. 3.$3. £& Lind. in d. c. ſatu. 


verh, ad quos pertiner. Perk. tir. teſtament, fol. 94, Firz. Abridg. tit. adminiſt. n. 7. Brook cod. tit, n. 49. 
> Lindw. in d, c. ſtaturum. verb. Laicalis feodi. Stat. H, 8. an. 23. c. 9. & plenius per Inſtrum. & Atorum 
libroscuriz prarogative Archiepiſc. Cant. * Perkins tit. teſtament, fol. 94. pag. 2. Stat, H. 8.an. 23. C. 5. 
& evidentius per Inſtrum. & Aﬀorum libros in atchivis Archiep. Ebor. fideliter per plurimorum ſeculorum 
curricula conſervara, 


The probate of Teſtaments did belong to Ordinaries but of late 
times, de conſuetudine Anglie, & non dejure communi ; arid the power 
to grant adminiſtration was granted to the Ordinary by the Stat. of 
31 E.3.c,1+. And in ancient time, when a man died inteſtate , 
and had made no diſpolition of his goods, the truſt of them was com- 
mitted to the King, who is Parens patrie, to the intent they might be 
diſpoſed for the burial of the dead, the payment of the inteftate's debts, 
, and the advancement of his wife and children 3 and the Ordinary was 
conſtituted by the King in loco parentis, and his power given him by PA 
the Statute. (a) (a) Coke I'b, G. fol. 
But the Ordinary hath no property in the inteſtate's goods, to dif- 3” z0. Henflets cake, 
poſe of them to his own uſe, or to the uſe of any other. (b) (5) Coke lib, g.f0,23, 
The Commiſſary of the Biſhop of the Dioceſd granted letters ad col- 
ligendum & ad vendendum ea que periturs eſſent, & inde compotum red- 
dere ; the grantee (old goods which would not keep, but periſhed 3 and 
an action of debt was. brought again(t him as Excsutor of his own 
| A'aa wrong, 3 
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wrong ; and it was adjudged maintainable, becauſe the Ordinary him. 
ſelf had no ſuch power, and therefore could nor give it to ano. 

(c) 7 Eliz, Dy. 286. ther. (ec) 

Tf leſſee for years of lands by his laſt will devife his term to A. whom 
he maketh his Exccutor, and dieth 3 A. entered before any probate of 
the will, and held the ſame for a year, and died: per Curiam, the pro. 

: perty of the term was lawfully veſted in the Executor by his entry, 

(4) M. 22 Eliz. Dyer and the deviſe well executed without any probate. (4d) 

fi The probate of every Biſhop's Teſtament, or the granting admini- 
Nration of his goods, although he had no goods but within his 

_ . -own juriſdiction, doth belong to the Archbiſhop of the ſame Pro- 

(e) Coke 4. Inſtr. ch. yi oe (e) 

*N If a Teftament be diſproved in the Eccleliaſtical Court, and the par. 
ty appeals to the Metropolitan, and it is there diſproved, and after- 
wards there is an appeal to the Court of Del-gates, and it is there dif- 
proved alſo, and at.laſt the party appeals to the Queen in Chancery, by 
the Stat. 25 H. 8. and there alſo it is diſproved before the Commiſſi. 
oners : if the Queen ex regali authoritate might grant letters of Admi- 
nitration, was the queſtion, The opinion of the Juſtices of the Com- 
mon Pleas was, that ſhe might, becauſe the ſaid Court of Chancery is 

. the higheſt Court, and the matter being once there, it cannot bedeter- 
mined in any inferiour Court : and then the party may fhew in his de- 
claration generally the matter 3 and that Adminiliration'was granted to 
him by the Queen ex ſas regali authoritate under the ſeal of the Court 

(F) N. 24 Eliz; C, of Delegates. (F) | 

B. 10 Jac, - = Ste= And leſt Exccutors ſhould be cited to appear in divers Courts for the 

__ Court of He? Probate of any Will 3 in this caſe, by the late Conſtitutions and Canons 

legates cannot grant Ecclefiaſticall'of the Biſhops and Clergy ofthis Realm, confirmed by 

letters of Adminiſtta- the King's moſt excellent Majefiy, and commanded to be obſerved in 

_ both the Provinces of Canterbury and Tork, it is ordained as followeth, 

Ti _ Ecclef. viz, + ** Foraſmuch as many heretofore have been by Apparitors, both of 

w_ 0.1603. < inferiour Courts and of the Courts of Archbiſhops prerogatives, 

: * much diftraQted, and diverſly called and ſummoned, for probate of 
« Wills, or to take Adminifiration of the goods of perſons dying inte- 
© ftate,and are thereby vexed and grieved with many cauſcleſs and un- 
© neceſſary troubles, moleſtations and expences 3 'We conltitute 
« and appoint that all Chancellours, Commiſlaries, or Officials, or 
« any other exerciſing Ecclefiaſticall Juriſdition whatſoever, ſhall at 
&{ the firſt, charge with an oath all perſons called, or voluntarily appea- 
« ring before them, for the probate ofany Wills, or the adminiſtration 
© of any goods, whether they know, or (moved by any ſpeciall in- 
<« Jucement) do firmly believe, that the party deceaſed (whoſe Teſta- 
<* ment or goods now depend in queſtion) had at any time of his or 
« her death any goods, or good debts, in any any other Dioceſe, or 
« Dioceſes, or peculiar Juriſdition within that Province, then in that 
« wherein the ſaid party died,amounting unto the value of five pounds. 
« And if the ſaid perſon, cited, or voluntarily appearing before him, 


« ſhall upon his oath affixm, that he knoweth, or (as is =_ _ 
* firmly 
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6 firmly believeth, that the ſaid party deceaſed had goods, or good 
& debts, in any other Dioceſe, Dioceſes, or peculiar Juriſdiction with- 
© in the ſaid Province, unto the value aforeſaid, and particularly ſpe- 


© cify and declare the ſame then ſhall he preſently diſmiſs him, not 


« preſuming to intermeddle with the probate of the ſaid Will, or to 
< prant Adminiſtration of the goods of the party ſo dying inteſtate : 
* neither ſhall he require or exa& any other charges of the ſaid parties, 
© more then ſuch onely as are due for the Citation and other Proceſs 
*« had and uſed againſt the ſaid parties upon their farther contumacy ; 
* but ſhall openly and plainly declare and profeſs, that the ſaid cauſe 
« belongeth to the Prerogative of the Archbiſhop of that Province, 
« willing and admoniſhing the party to prove the ſaid Will, or require 
«* Adminiſtration of the ſaid goods,in the Court of the faid Prerogative, 
« and to exhibit before him the ſald Judge the Probate or Adminiſtra- 
< tion under the ſeal of the Prerogative, within forty daies next follow- 
*ing- Andifany Chancellour, Commiſſary, Ofhciall, or other ex- 
« exciling Eccleſiaſticall juriſdigion whatſoever, or any their Regiſter, 
© (hall offend therein, let him be ipſo fafo ſuſpended from the executi- 
« on of his office, not to be abſol ved or releaſed, untill he have rettored 
* to the party all expences by him laid out contrary to the tenour of the 
*premiſſes:; and every ſuch probate of any Teſtament, or Adminiſira- 
*tion of goods ſo granted, ſhall be held void and fruſtrate to all effects 
© of the law whatſoever. 

* Furthermore, we charge and enjoyn, that the Regiſter of every 
*inferiour Judge do, without all difficulty or delay, certify and inform 
* the Apparitor of the Prerogative Court, repairing unto him, once a 
* month, and no oftner, what Executors or Adminiſtrators have been 
© by his faid Judge, for the incompetency of his own juriſdiction, dif- 
* miſſed to the ſaid Prerogative Court, within a month next before, 
*under pain of a month's ſuſpenſion from the exerciſe of his. Office for 
Gevery default therein, Provided that this Canon, or any thing there- 
* in contained, be not prejudiciall to any compoſition between the 
* Archbiſhop and any Biſhop or other Ordinary, nor to any inferiour 
* Judge, that ſhall grant any probate of Teſtament, or Adminiſtration 
* of goods, to any party that ſhall voluntarily defire it, both out of the 
* faid inferiour Court, and alfo out of the Prerogative. Provided like- 
* wile, that ifany man die # itinere, the goods that he hath about him 
* at that preſent ſhall not cauſe his Teſtament or Adminiſtration to be 
*-liable to the Prerogative Court, And concerning the rate of Bona no- 
zabilia, liable to the Prerogative Court, it is ordained in the very next 
*.Canon as followeth ; vis, 

** Furthermore, we decree and ordain, that no Judge of the Arch. 
* biſhop*s'Prerogative ſhall henceforward cite, or cauſe to be cited ex 
© offieis,, any perſon whatſoever, to any of the aforeſaid intents, unleſs 
*Hhe have knowledge, that the party deceaſed was at the time of his 
"*death poſſeſſed of goods and chattels in ſome other Dioceſe, Dioceſes, 
* or peculiar Jurifdicion within that Province, then in that wherein 
*he died, amounting to the value of five pounds at the leaſt 3 decreeing 
Aaa 23 * ang 
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«and declaring, that whoſo hath not goods in divers Dioceſes to the 
© ſaid ſum or value, ſhall not be accounted to have Bona notabilia, Al. 
« waies provided, that this clauſe here, and in the former Conſtitutions 
«mentioned, ſhall not prejudice thoſe Dioceſes, where, by compoſition 
© or cultome, Boxa notabiliaare rated at a greater ſumme. And if any 
< Fudge of the Prerogative Court, or any his Surrogate, or his Regi- 
*< ter, or Apparitor, ſhall cite, or cauſe any perſon tobe cited into his 
©.Court, contrary to the tenour of the premiſſes, he ſhall reſtore to the 
© party ſo cited all his coſts and charges, and the acts and proceedings 
* in that behalf ſhall be held void and fruſtrate z which expences if 
< the faid Judge, or Regilter, or Apparitor, ſhall rctuſe accordingly to 
© pay, he ſhall be ſuſpended from the exerciſe of his othce, untill he 
© yield unto the performance thereof. 

What (5) is meant by Notable goods in this place, or when they are 
ſo to be termed, divers Authours have been of divers opinions. Some 
have been of this opinion, that if the Tcſiator died poſſeſſed of goods or 

chattels to the value of forty ſhillings in two ſeveral Dioceſes, then he 
© Perkin tit. teſta- gyught to be deemed to have Notable goods *, Others have been of that 
*_ ey = . - mind, that the Teltator is to be deemed to have Notable goods, though 
bn 4, tc Aammirt. + the time of his death he had but one in another Dioceſe !. Others 
do not onely vary from the former opinions, but are alſo at variance 
with themſelyes, accounting thoſe for Notable goods, ſometimes, when 
they extend clearly to an hundred ſhillings ſterling 3 ſometimes, when 
they extend to ten pound, eleven ſhillings fix pence 3 ſometimes, when 
they extend to twenty three pound, three ſhillings, farthing, and not 
= Lindw, ind. c.fta- under ®, Finally, others are of this judgement, that he is ſaid to have 
tucu. verb. laicis. Ay; ble goods, which hath goods to the value of ten pound of currant 
money of England diſperſed in divers Dioceſes or Juriſditions. And 
* Plowd. in caſcin» ghjs opinion ſeemeth to me to be moſt commonly received *, 
ef _ & FOXz (But the Law at this day is, that five pounds is the ſum or value of 
: Bona notabilia, But where by compoſition or cuſtome in any County 
Bona notabilia are rated at a greater ſum, the ſame is to continue unalte- 
* Coke 4. Inſt. ch. red ; as in the Dioceſe of London it is ten pounds by compoſition 2, 
75: fol. 335- And if any man die is itinere or in a journey, the goods that he hath 
then about him or with him ſhall not be as Boxe notabilia, to cauſe 
Adminiſtration to be committed, or the Will to be proved in the Pre- 
+ of Exec, C. 4+ rogative?.) | 
Y For the better underſtanding whereof, three things are to be noted. 
Firſt, that it is not neceſſary, that the party deceaſed ſhould have ten 
pound in every of thoſe ſeverall Dioceſes or Juriſdictions where his 
goods be diſperſed 3 But that it is ſufficient, if the party deceaſed were 
poſſeſſed of goods and chattels in ſome other Dioceſe, Dioceſes, or Ju- 
riſdiQtions peculiar within that Province wherein he died, of the value 
of five pound, beſides thoſe goods extant where he died. Secondly, al- 
beit the deceaſed's goods or chattels, whereof he died poſſeſſed, did 
amount to ten pound or more 3 yet if the goods and chattels extant in 
ſome other Dioceſe, Dioceſes, or Juriſdicion peculiar, did not extend 


to five pound at the leaſt, in this caſe the deceaſed isnot to be accounted 
to 
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to have Bona notabilia. Thirdly,that good debts amounting to 5 pounds, 
dueby oneor moe, dwelling in ſome other Diocele, Dioceles, or Jurif- 
diction peculiar, without that Dioceſe, yet within that Province where- 
in the party died, to whom the ſame was due, do make Bina notabilia, 
(to theeffe@ atoreſaid) as well as goods or chattels, perſonall or reall. 
Which three Concluſions are eafily colleted out of thoſe two formerly 
recited Canons, whereby all old controverlies about the rate of Boxa no- 
tabilia are now decided. 

It the penall ſum of a bond be but five pound for the payment of a 
leſs ſum, althovgh the bond be forfeited, yet that is not underſtood as 
Boxa notabilia, although in Law the whole penal! ſum be a duty 2, 
And thoſe debts are (aid to be Bong notabilia, where the Bonds or other 
Specialties are, and not where the Debtors inhabit : ſo that it the Bonds 
be in the County where the Teſtator died, and the Debtors in another 
County, in this cale the Will is not to be proved in the Prerogative 
Court, But in caſe the debts are onely by contra without Specialty, 
they arethen to be eſteemed Boya notabilia there and in that place where 
the Debtor is.But in caſe Lands be by Will given to be fold tor payment 
of debts and legacies, this is not to be accounted as Bora notabilia, 
though it be Aﬀets : for where Land is bequeathed to be ſold for ſuch 
uſes, there neither the money raiſed thereby, nor the protits thereof, 
ſhall be accounted as any of the Teſtator's goods ®. 

An Aion of debt is brought by an Adminiſtratrix upon an Admini- 
firation granted by the Biſhop of R. the Defendant pleaded an Admini- 
ſtration committed to him by the Dean and Chapter of Canterbury ſede 
vacante, becauſe the inteſtate had Bona notabilia ;, the Plaintiff replicd, 
that the ſaid Adminiſtration was repealed; and it was adjudged for 
the Plaintiff. 1. Becauſe the Defendant did not ſhew what Bona #otabi- 
lis the inteſtate had in certain 3 and it ſhall be intended that he had not 
Bons notabilia, and {uch Adminiliration is but voidable. 2. Becauſe be- 
fore the repeal of the Adminiſtration committed by the Metropolitan, 
the inferiour Ordinary may commit Adminiſtration 3 and when the 
Defendant's Adminiſtration is repealed, it is void ab initio. And in 
the principall caſe it was alſo refolved, that whereas the Adminiſtration 
was committed to the Obligor, that the debt was not extinct, becauſe 
it is in another's right ; otherwiſeit is if the Obligee himſelf made the 
Obligor his Exccutor ©. 

Debt as Adminiſtrator upon an Obligation : The Cafe was; that the 
inteſtate died in L. but the obligation was in London at the time 
of his death the Biſhop of Cheſter, in whoſe Dioceſe the inteſtate died, 
committed Adminiſtration to ].S. who releaſed to the Defendant 3 and 
the Archbiſhop of Canterbury committed the Adminiltration to the 
Plaintiff. This releaſe was pleaded in bar: and it was thereupon de- 
murred. Warburton ;, Every debt follows the perſon of the debtce, 
and Cheſter is within the Province of Tork, wherein the Archbiſhop of 
Canterbury hath nothing to doe. Anderſon, When one dies who hath 
goods in divers Dioceſes in both Provinces, there Canterbury ſhall have 
the prerogative 3 otherwiſe there would be two Adwminilizations com- 
Aaaz3 mitted, 
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mitted, which is res inaudits : the Debt is where the Bond is, being 
upon a Specialty 3 but Debt upon a contra follows the perſon of the 
Debtor : and this difference hath been often agreed. Dyer 305. And 
if the Archbiſhop of Canterbary hath not any prerogative in Tork, but 
that ſeverall Adminiſtrations ought to be granted 3 yet at leaftwiſe 
Adminiſtration for this Bond ought to be committed by the Archbj- 
CH, 38 Eljz, B. R. ſhop of Canterbury : wherefore this releaſc is notany bar 4, 
Byron verſus Byron. Jf a man hath goods in divers Dioceſes or Provinces, and makes 
Crook pace 8: $0.472, his Executor of his goods in one of the Provinces, and dies inteſtate as 
to his other goods 3 if the Ordinary do commit Adminiſtration of the 
oods which are in the other Province unto the ſaid Executor, then is 
e both Executor and Adminiſtrator, and the party died both teltate 
* 35 H, 6. fol. 36, and inteſtate v 
In Treſpaſs the Caſe was, A leſſee for years, by ſeverall leaſes, of 
divers lands, ſomeof them in the Dioceſe of Tork, ſome in another pe- 
culiar within the ſame Dioceſe, deviſed all theſe leaſes to his Son, and 
made his Daughter within age his Executrix 3 the Mother takes Admi- 
niftration durante minori etate of the Executrix (in F, the peculiar where 
the Teſtator died ) ad commodum Executrici z the Adminittratrix du- 
rante minori «tate granted this term to the Plaintiff; It was adjudged 
this was no good grant 3 becauſe he hath but a ſpeciall property ad com- 
modum Executrics, and no general property, as other Executors or Ad- 
miniftrators. 2, It was moved, whether Adminiſtration ſhould in 
this caſe be granted in two places viz. the one within the peculiar, 
the other by the Biſhop of Tork, Ordinary of the Dioceſe : or whether 
he ſhould haye the prerogative of both 3.as he had where Bona notabilia 
are in divers Dioceſes, It was reſolved, that there ſhould be two Let- 
ters of Adminiſtration granted : forthe Archbiſhop ſhall not have any 
: prerogative here, becauſe this peculiar was firlt derived out of his Juriſ- 
4H, 41-Eliz, rot. diction F. 
-—-- thy _=_ Adminiſtration is granted -in the Dioceſe of Canterbury, and the Ad- 
3. fol. 7:9, minilirator recovers in debt brought by him, and hath Judgement, and 
hath a Scire fac. upon it after the yearz the Defendant pleaded, that 
the inteſtate died in Londox, and had not Boxs notabilis in divers Dio- 
ceſes 3 and that Adminiftration in London was committed to the wife, 
Per Curiam the Defendant came too. late to plead this plea 3 for that it is 
an annulling of the record, which is not ſufferable. But if the Admi- 
niſtration had been. repealed, he might well have avoided the Judge- 
e.H, 34 Eliz, ror, ment by this plea 8. 
=o _— _ =” Luker Merchant of Ireland was obliged in $0 li, to one D, of London ; 
fol. 283, ro08 PUT'3+ the Obligation was made in Ireland, but alwaics remained in London 
a D. dies intefiate in the County of Bedford in England ; the Biſhop in 
Freland commits Adminiſtration to the ſon of -D. and-he releaſes 3 the 
Axchbiſhop of Canterbury- commits Adminittration.in Exgiand to the 
wife of D. which had the faid Obligation, and recovered : for the Ad- 
miniltration. ſhall be committed by the Oxdinary of the place where the 
Þ- 14 Eliz, Inbers Obligation is at thedeath of the inteſtate, and not where the, debt com- 
calc, Dy, fo.305,, menc<th, for it isnot locall ®. . A 
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To make Bona notabilia, a debt without a Specialty ſhall be accoun- 
ted goods where the Debtor lives, and not where the Teſtator lived. 
Likewiſe if a man dies inteſtate, having divers Debts or Obligations in 
ſeverall Dioceſes, the debts are {aid to be Bona notabilia where the Bonds 
or Obligations are, not where the Debtor or Debtees are i, "TD, 29 Joe, 1 
If a man dies inteſtate having goods in divers Dioceſes, the Metro- bridge -* Taylor, 
politan ſhall grant the Adminittration, 14 H. 6. 21. 10H. 7. 18, Rolles Abridg. tir, 
35 H. 6. 43. If he hath Box notabilia to the value of one hundred ſhjl> <Xecur. 
lings in divers Dioceſes, the Metropolitan ſhall grant the Adminiſtra- 
tion. 10 H.7.tol. 16. Or ita man dies beyond the Scas inteſtate, thz 
Archbiſhop ſhall grant the Adminiſtration +, * Rolles Abride.ibid, 
If a man hath goods to the value of 5 li. in one Dioceſe, and a leaſe 14H. 6. 21. 196, 9, 
for years of the ſame value in another Dicceſez they are Bona notabilia, a '5 = 6, 43. 19 
whereby the Archbiſhop ſhall grant the Adminiſtration, although the *' eas 
leaſe for years be not a thing movable, nor properly bonum, but it is a 
chattell 1, , AY 
If a man becomes bound in an Obligation at Londox,and dies inteſtate AI 

in Devon, and there hath the Obligation at the time of his death with 

him 3 the Adminiſtration ought to be granted by the Biſhop of Exon, 

where the Obligation was at the time of his death, and not by the Bi- 

ſhop of London, where the Obligation was made: for the debt ſhall be 

accounted goods, as to the granting of letters of Adminiſtration, where 

the Bond was athis death, and not where it was made ®, Wy PIR 
In debt brought by an Adminiftratrix upon an Adminiftration comes 7 ,mn Dodſon, Rolieg 

mitted by the Biſhop of R. the Defendant pleaded an Adminiſtration Abridg. ibiden, 

committed to him by the Dean and Chapter of C, ſede vacante, becauſe 

the inteſtate had Bona notabilia in divers Dioceles 3 the Plaintiff replicd, 

that before the writ brought, the (aid Adminiſtration granted in thc 

Prerogative Court was revoked and annulled, It was adjudged, that, 

becauſe the Defendant had not ſhewed in his bar, that the inteitate had 

Bona notabilia in certain, it ſhall be intended that the Adminifiration was 

granted where the inteſtate had not Box notabilia in divers Dioceſes *, » c, jy, g, 1. = 
Furthermore, this is not to be omitted, that if a man die, and have 136.Sir Jo. Need4ams 

goods in one inferiour Dioceſe or Juriſdition onely, and yet the Me- cafe. 

tropolitan within whoſe Province that Dioceſe or Juriſdiction peculiar 

is ſituated, pretending that he hath Boxa notabilia in divers Dioceſes or 

cp within his Province, doth commit the Adminiſtration of 

is goods 3 this Adminiſtration is not void, but voidable by ſentence, 

for that the Metropolitan hath Juriſdiction over all the Dioceſes within 

his Province, and for that cauſe it cannot be void, but onely voidablc 

by ſentence. But if any Ordinary of a Dioceſe, or Commiſlary of a 

peculiar Juriſdi&ion, commit the Adminittration of his goods that hath 

Bona notabilia in divers Dioceſes3 in this caſe the Adminittration is 

meerly void, as well concerning the goods within his own Dioceſe, as 

the other goods without his Diocele, becauſe by no means he can ,,, ©... 1; _ 


have Juriſdiction of that cauſe which belongeth to his Superiour +. lation. Princ's caſe, 
fo, 30. 22 Eliz, Vere 
and Zefferres caſc, 
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$ XII. By whom the Teſtament isto be proved. 


I. The Teſtament is to be proved by the Executor. 
2, Any perſon having the Teſtament may be compelled to exhibit the 


ſame, 


HE (1) perſon by whom the Teſtament is to be proved, is the 

L Executor named in the Teſtament * z whom the Ordinary, or 
other perſon having authority for the probate of the Teſtament, may 
convent, to the intent to prove the Teſtament, and to take upon him 

b Stat, H. 8.an. 21. the Execution thereof, or elſe to refuſe theſame.*, 

6. If on proceſs. or ſummons from the Judge the Executors appear not 
to prove the Will, they are puniſhable for contempt : if they appear, 
but refuſe to prove the Will, the Judge may grant Adminiſtration to the 

fa) 9 E. 4. 33: Pl widow: or next of kin. (a) Refuſal cannot be by word onely.but it muſt 

—_ + At be entred and recorded if Court, and therefore done before a competent 

Henſlges caſe, " * Judge. Whenan Executor hath once adminiſtred, he cannct after. 
wards refuſe to prove the Will, and take on him the Executorſhip ; 
and in that caſe the Ordinary ought not to accept of ſuch a refuſal, but 
to campell him to prove the Will, and take upon him the Executor- 

G)9 E. 4. 47. Pl. ſhip. (b) Yet ifthe Judge doth admit one to refuſe, notwithſtanding 

— fol. = b. his having formerly refuſed, it ſhall and good. (ec) 

A's fol. -8. But after refuſal, and Adminiſtration committed to another, the Ex- 

7 * 7 *. ecutor cannot recede from it, and.go back to prove the Will, and aC- 
ſame the Executorſhip. Yet if after refuſal it thalt appear to the Judge, 
that the Executor had adminiſtred - before ſuch refuſal, he may revoke 
the Adminiſtration, and compell the Executor to prove the Will. 

In debt brought againſt an Executor, it is a good plea, that the Te- 
ſtator made him and another Executor, who is alive, notnamed, with- 

(4) Lib. 9.f0.39,38. out ſaying the. Teſtament is proved. (4) 

Herſloes caſe. This may the Ordinary or other competent Judge doe, not onely ex 
officio.©, but at the inſtance of any party having intereſt 4 ; which inte- 


© L, 1. ff. quemad- Eft is proved by the oath of_the party *. 

modum teſa. app.& 

ibi Bar, N. 1. © Bald, & Angel. ind. L. 1. Opinor etiam quod adejus inftantiam cui nihil eſt relifum, ex- 
hibendum. teſta. ſcilicer, ut inde certior fiar, numquid legatum aliquod fibi reliftum fic a defunRo, gloſl. & 
Bald. in L. 2. ff. quemadmodumteſta. app. in princ, * Bar. & Bald. ind. L. 1» 


*. Perkins tit. teſta- 
ment, fol. 93, 


: It the Executor have not the Teſtament in his cuſtody, but (2) ſome 
fL.r. in = ol other.perſon, then may ſuch perſon be compelled to exhibit the ſame F, 
ER - © And it is. ſufficient to prove that once he had it for he is preſumed 
ealex.inL 2.C.de te. ftill to have the ſame, unleſs he affixm upon his oath, that the ſame is 


Ka. n. 3,verb.tamen, notin his paſſcſhon 8, 
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- $ XII. When the Teſtament is to be exhibited 
and proved, 


1. The Teſtament is not to be proved whilſt the Teſtator liveth, but af 
ter his death. 

2, If it be unknown whether the Teſtator be dead or alive, whether may 
his Teſtament be proved ? 


F (1) the Teſtator be yet living, the Judge may not proceed to the 
| proving and publiſhing of his Teſtament 2, at the petition either of * L- 2+ $ fidubirerur, 


the Executor, or atiy other, ſaving at the requeſt of the Teftator him- | -———_ 


ſelf b, For at his petition the Teſtament may be recorded and regi- » gar. ind. < fi du- 
ſired amongſt other Wills : but it is not to be delivered forth under the birerur. Sickard.in L, 
ſeal of the Ordinary with a probate, becauſe it is of no force {© long as 2+ C+ de eſta, 
the Teſtator livethz who alſo may revoke or alter the ſame at any time 
before his death, as hereafter is declared *. * videinfr, cod. bb" 
But if the Teltator be dead, the Judge may proceed to the proving part. 7. $ 14. & $ 15. 
of the Will © ; and the time of exhibiting and proving the ſameis left to © L-2. C. de teſtam 
his diſcretion, and he may appoint a longer or a ſhorter time, accor- * PD- ibidem. 
—_ the place is farther diſtant or nearer, or as other due circumſtan- 
ces ſhall induce him, «L, 2.5 utrum, ﬀ. 
If (2) it be unknown whether the Teſtator be living or dead 3 foraſ- #uemadmodumreſta, 
much as ſome are of opinion, that every man is preſumed to live till he —_— 
bean hundred years old * it ſeemeth by this opinion, that the Judge * quam opinionem 
may not in the mean time proceed to the publication of the Teſtament, C ranquam conmu. 
unleſs there be lawfull proof, or ſufficient preſumption, for the Teſta» Nm) acrirer defendir 
ſtor*s death fo On the contrary, others are of opinion, that a man is bln ye noni 
X , . Pp. verb, vivere. Mo- 
not preſumed to live ſo long, that is to ſay, untill heattain to an hun- jinzym herericum 
dred years8, for that men commonly die betwixt fixty and ſeventy appellans, qui con- 
years of their age® :; and fo by their opinion it ſeemeth that the Will *rariam crebriorem 
may be proved after the age of ſeventy years of him that is abſent, for 7p." A p 
R . _— , Pra. PapienC, ic 
that he is not then preſumed to be living, form.libel.z.per. hz- 


red. ex teſt, 
8 Quorum opinionem magis communem refert Molinzus in Apoſt. ad Alex, confil. 1. vol. g.n. 24. Menoch. 


de przſum. lib, 6, fol. $45. q- 49. * Franc. Herculan, de probac. negativ.n. 29c« pro quo facit Pal. 
-mus $0. 


I ſuppoſe if a man be abſent, and no certain proot of his death or lite, 
that the Will may be proved, and that the Teftameat it (elf is a preſum- 
ption of his death in this cale #, U Jaf. & Sichard. in 
| | d, L.2.C, de teſta, 
alter n. 9. alrer n,8. Temperanda eſt hzc conclufio, ut per Menoch. Tra. de adipiſcend, poll, remed. 4. 
n, 669, fol. (mihi) 218, 


It is a great queſtion, whether the death cf one that is abſerit may 
be proved by a common voice and fame f, that is to ſay, by the con- + Maſeard. Traft. ce 
ſtant report and opinion of the more paxt of the diſcreet and honeſt in- provat.concuf.107 4. 
habitants of the pariſh, town, or place of his former dwelling that is 
now 
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| Tho. de Viperat. & now.abſent ||; wherein ſome hold the affirmative, others the negative ; 
ps Tra. de . third ſort diſtinguiſhing whether the matter in queſtion be of ſmall or 
ama, princ.Dec.Tho- i P . ! ny 

Jof. 9. 379. great moment: if ſmall, then the fame is a ſufficient proof 3 if great, 

(#) Decif, Tholof. q, then inſufficient, (4) Which diſtinion without queſtion is very rea- 

312. cum addic. Au- ſonable. Whereupon we are to conſider, whether the proving of the 

ire, Will of him that is abſent be a matter of great or ſmall moment, 

Whercin, for my own part, I hold itto be a matter of great importance, 

(b) Panor. in cap, becauſe it concerneth a man's whole eftate. (b) And yet nevertheleſs, 

querela.de procur.ex. T hold it to be a more ſafe courſe to prove the Will, at leaft when the 

1. 5. & DD, ibidem. FExecutor is an honeſt ſubſtantial man, then to ſuffer the goods to periſh, 

or to be ſubje& to be purloyned by men and means unknown. But to 

return to the queſtion formerly propounded, whether the death of him 

that is abſent may be proved by a common voice and fame 3 it may be 

determined by theſe caſes following. Whereot the 1..is, when the 

party hath been abſent long, and the fame of his death ancient ; this 

(c) Maſcard, de pro- fame alone is a ſufficient proot of his death. (c) The 2. caſe is, when 

_ —_— % the fame is that he died in a place far diſtant, (as peradventure be- 

noch. de adipiſcend. yond the ſeas; ) in which caſe the fame of his death is ſuffcient : but 

poſi, remed.g. n.672. it he dicd in a place not far off, then it may be known by witneſſes whe- 

nya conſ. 127.in ther -3 var oralive: in which caſe the fame alone is not a ſufficient 

X proof. (4) The 3. is, when the fame did firſt ſpring from grave and 

CE — credible perſons 3 for then it ſufhceth, otherwiſenot. (e) The 4. caſe 

Alex, Bar. Ang.Spec, is, when the fame is naked or deſtitute of other probabilities z for then 

&alios ibiciratos, jt js not.enough : but being firengthened with other conjeQures, as 

a oj" eg ubi fu- that the party abſent was a very old man, or very fickly ; then the fame, 

$A thus fortified with preſumptions of nature, doth-make a tull proof of his 

(f ) Bar. in trai.de death, (F) The 5. caſe is, when the fame is affifted with other like- 

—_—_ | na lihoods derived from ſuch accidents as we do attribute unto Fortune ; 

0 OP'3- as when the party taketh ſhip to travell beyond the ſeas, and being upon 

the main, a tempeſt doth ariſe, and the expected time of his return be- 

ing paſt, he returneth not, neither can the ſhip after diligent inquiry be 

heard of: for in this caſe, the fame, accompanied with theſe circum- 

( g) Maſeard. poſt ſtances; doth ſufficiently prove his death. (g) And ſoit is when a man 

alios ubi ſupr. n.7. js preſſed to the wars, which being ended, and the reſt of the army rc- 

turned, yet he doth not return with them, nor can it be known by en- 

quiry what is become of him: for then the fame, being thus furniſhed, 

(hb) Par, traR. de te- is a ſufficient proof of his death, (þ) untill the contrary doth appear, as 

ſtibus, n. 38. & poſt ſometime it doth, For it is moſt true that one in Torkſhire took ſhip- 

pens bpyprreoe ping (amongſt other) for Port»gall voiage 3 and after ſome exploits, 
alii quos n:emorart *. x . 

Maſcard. ubi ſupra, Þis ellow-ſouldiers returning, he came not, nor could be heard of ; and 

n. 8. thereupon a fame did ariſe that he was dead, whereupon adminitiration 

of his goods was committed : and whillt his kinsfolk were in ſuit about 

the ſame, after ſome three years abſence, he, not expected, retuned, 

and took up the controverfie. Whercfore it ſhall bchove the Ordinary 

in theſe and the like caſes, at the proving of the Will or the granting 

of Adminittration, to take bond of the Executor or Adminilirator, 

with good ſurety, to make full reſtitution or ſufficient recompence to the 


abſent, in caſe of his life or return, 
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Other means and other preſumptions there be to prove the death 
of him that is abſent*; which nevertheleſs are left to the wiſedom * Ibidem, 
and diſcretion of the judicious Ordinary, to whom alſo I refer the 
{ame. 

Regularly Teſtaments onght to be infinuated to the Official or Com- 
miffary of the Biſhop of the Dioceſe within 4 months next after the Te- | 
ſtator's death. (a) The Ordinary may ſequeſter the goods of the decea- (a) $99 1,99 Part. 3+ 
ſed, untill the Executors have proved the Teſtament : ſo may the Me- © 15095% 
tropolitan, if the goods be in divers Dioceſes. (b) Alſo the Ordinary (5)9 E.4.f0.33- 
may compell the Executor to prove the Will, and to accept or refuſe 
the Adminiſtration. If the Exccutor retuſc,or if there be a Will made, 
and no Executor appointed, the Ordinary muſt commit Adminittra- 
tion, cum teſtamento annexo, to whom he ſhall think fit,and take bond 
of the Adminiſtrator to perform the Will, If no Will be made, he 
muſt grant Adminiſtration to the next of kin : if they refuſe it, then 
to whom ſhall defire it. And if no body take the Adminiſtration, the 
Ordinary may grant letters ad colligendum bona defunii, and thereby 
take the goods of the deceaſed into his own hands, wherewith he is to 
pay the debts and legacies ſo far as the goods will reach: (c) for (c)31E.3.c-11.13E, 
which himſelf becomes liable in law, as other Executors or Admini- 1.c.19, 21 H.8. C5. 
ſtrators. 


$ XIV. Of the manner of proving Teſtaments. 


1. The form of proving Teſtaments is twofold, 

2, Of the vulgar form, 

3. Of the form of law. 

4. Of the difference betwixt the vulgar and the Iegall form. 
5. Of a third form of probation of Teſtaments, 

6, Of the oath and bond of the Executor. 


Hat it is neceſſary for the proof of Teſtaments that there be ei- 
ther witneſs or writing, is already declared ©; alſo what number * Supra part. 4. $ 1. 
of witneſſes, and what manner of writing, is ſufficient, is likewiſe de- | 
clared » -; wherefore in this place I ſhall not necd to ſpeak, ſaving onely - _ d, part. 4. $ 
of the manner of proceeding in the probation and approbation of Tetia- "oy 
ments, 
This ( 1) manner and form therefore here in England is of two ſorts ; 
the one is called the vxlgar or common form, the other is termed the 
ſolemn form, or form of Law ©, * Ad imirationem 
confirmationis, quz 


nunc fir in forma communi, nuncin forma ſolenni & ſpecifica, Molin, in conſuer. PariC, $ 5, Alex.con- 
fil. 123. vol. 4.n. 18. &c. Dec. in Rub. de confir, utili vel 1nutili, 


The (2) vulgar or common form is more compendious or bricft then 
the other: for after the death-of the Teltator, the Executor preſenter} 
the Teltament to the Judge, and in the abſence., and without citing 
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or calling of ſuch as have intereſt, produceth witneſſes to prove the ſame, 
who teſtifying upon their oaths (viva voce) that the Teſtament exhibj. 
« Sta. H.8.an,21. C5. ted is the true, whole and aſt Teſtament of the party deceaſed 4, the 
Judge doth thereupon, and ſometimes upon lefler proot, annex his 
probate and ſeal to the Teſtament, whereby the ſame is confir- 
* Quz omnia fre- med *. 
quentifima paſſm When (3) the Teſtament is to be proved in form of Law, it is requi- 
obſervatione fieri G4 that ſuch perſons as have intereſt *, that is to ſay, the widow and 
» « -"_- eſt mani- ext of kin to the deceaſed, to whom the Adminiſtration of his goods 
f Bald.in L, 2. C. de ought to be committed, if he had died inteſtate 8, are to be citcd to be 
teſta. n. z Sichard.in preſent at the probation and approbation of the Teſtament *, in whoſe 
— ©" "RO preſence the Will is to be exhibited to the Judge, and petition to be 
Echiquidem,ur vide. Made © by the partic which preferreth the Will k, and enadted ! for the 
rur, citandi ſunt no- receiving, ſwearing, and examining of the witneſſes upon the ſame, 
minatim 3 licer, ſiin- and for thepubliſhing and confirming thereof ®., Whereupon Witneſ- 
—= _ _ ſes are received and ſworn accordingly, and are examined every one 
_—_— focir > ie of them ſecretly and feverally,not onely upon the allegation or Articles 
generalis omnium , made by the party producing them, but alſo upon interrogations mini- 
ſcilicer quorum inte- ſtred by the adverſe party ® 3 and their depoſitions committed to wri- 
reſt-Sichar.poſt Balf" ting ® ; afterwards the ſameto be publiſhed 3 and in caſe the proof be 
_ + ©» Hg ſufficient, the Judge doth by his ſentence or decree pronounce for the 


10, & N. 14+ validity of the Teltament P. 

> Alias quoad non Ci- . 

ratos, nullum facit przjudicium, Panl. de Caſtro confil.g5.vol. r.Sichard.in d.L., 2.n.4- Graff. Theſaur.com, 
Op. $ teſtamen. q. 6. 61, Kling. ubi fupr. i Non ramen requiritur libellus, vel litis conteftatio, Si- 
chard. ind, I. 2. n. 7. in fin. Simo de Prztis de interp. ult. vol. J. 2. dub. 2. fol. 3.1. 4. © Nec referr 
an ſir Executor, vel fidei commiſſarius, vel legatarius 3 vel an futurus fit revs, an aQor : quamvis con- 
trarium quoad legatarivm reſpondear Pariſ. conf. 24.vol.z, ſed male, ur per Simo. de Prztis ubi ſupra. 
Bald. in d. L.2.C,de teſta. n. 3. ubi afſignat rationem, ® Formam petic, vide apud Sichard. in d. 1. 2. 
n.2. * Bald, Alex. & Sichard,. in d.L.2. ® Bald. Alex. & Sichard,in d, L. 2. & Non tamen opus 
eſt ſenrentia definitiva in ſcripcis, ſed interlocutoria, Bald. Alex. Caſtreaſ, & aliiin d.L, 2, 


Which (4) two forms being compared together, we may cafily per- 
ceive the differences betwixt the one and the other : of which differen- 
ces I fuppoſe this to be of the greateſt moment, that in the vulgar form, 
ſuch as have intexeſt are not cited to be preſent at the probation of the 
Willz whereas obſerving the form of Law, they are to be cited to 
that end. Which difference of form worketh this diverlity of effe ; 
namely, that the Executor of the Will proved in the abſence of them 
which have intereſt, may be compelled to prove the ſame again in due 

Tm = cm form of Law 9; And if the Witneſſes be dead in the mean time, it 
TED incerp, Tay indanger the whole Teſtament * 3 eſpecially it ten years be not 
ulr, vol, 1. 2. dub. 2. Paſt ſince the probation, whereby neceſſary ſolemnities are preſumed 
ſoſuc.z, f0.207.n. 4- to have been obſerved F, Whereas the Teſtament being proved in 
Mp Je Caftr, a, form of Law, the Executor is not to be compelled to prove the {ame 
£confil. '06.DD. in 1,2. any more : and although all the Witneſles afterwards be dead, the Te- 


*C. de teſta. ſtament doth Mill retain his full force *, 
+ L.filius famil.C. de 
peric.hzred,nifi forte contrarium probetur ex inſpeRione ator. * Le2.C, de teſtan. Socia. Jun.conſil. 8g. 
yol.1.Kling.in tit. de teſta, ordin,l.2.ipſt, n.10. 


Here 


” 
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Here a quettion not to be negleQed may be demanded ; What if a 
Teſtament being made in writing, and afterwards loſt by ſome caſual - 
ty, they to whom the Adminiſtration of the goods of the deceaſed 
ſhould belong, if the party deceaſed made no Executors, but diced in- 
teſtate, ſhould call the Executors either to prove the Will of the dc- 
ceaſed in folemn form of law, (in caſe he made any ſuch Will,) or 
elſe to ſhew cauſe, wherefore the Adminiſtration of the deccaſed's 
goods ſhould not be committed unto them ? whether may this Will 
written and loſt be proved by witneſſes, yea or nay ? Whercunto my 
anſwer is, that albeit the very original Teftament be loſt, yet if there 
be two witneſſes, which did ſee and reade the Teſtament written, and 
do remember the contents thereof, theſe two witneſſes, (o depoling || vide Ear. in 
the tenour of the Will, are ſuthcient || for the proof thereof in form of tra. de reſtiv.:.38, 
Law,ſo that they be otherwiſe,as well mn reſpec of their $kill as of their * _ ce pr —_— 
integrity, greater then all exceptionzand ſpecially ſome other likelihoods _ os a 
concurring therewithall to make their Teſtimony more credible, copioſe de mortis 


. . 6 probation. ſcriptum 
invenies; * Simo de Prztis de interp. ule, yol.[.2, fo, 204.n,82.per doftinam Bart, communiter approbat, 
in Auth, fi quis in aliquo.C.de edendo, 


Beſides ( 5 ) theſe forms of proving Teſtaments above recited, 
which are referred to that kind of probation which is called Publicatio 
Teftamenti " , there is yet another form, which is called Apertura * De qua ind, L. 2, 
Teſtamenti *, which form doth reſpe& written or cloſed Teſtaments y : D eaſts, 
: , ng **.* «De quain L, 1.ﬀo 
in the making whereot, amongſt many other ſolemnities, the Civill quemadmodum teſt. 
Law did require that the witnefles ſhould put to their ſeals 3 and after app. 
the death of the Teſtator, at the opening of the written or cloſed Te- ? 1-1. & 2. quemad- 
ſtament, the ſame Law did alfo require, that the ſame witneſſes ſhould ——C vn 
be called-by the Magiſtrate to acknowledge their ſeals *, or to deny fa.c 
the ſealing *®. But as we do not obſerve that ſolemnity of the Civill * | . 4. f. quemad- 
Law in the ſealing of the Teftaments by the witneſſes, no more do we modumt teſta, _— 
obſerve that ſolemnity which the Civill Law requireth in opening of CURES wy 
Teftaments ſealed; unleſs this may ſeem to have ſome relemblance 
with this third form, de apertrrs Teftamenti, which is enacted in the 
Statutes of this Realm z viz. That the Biſhop or Ordinary, or other 
perſon having authority to take probate of Teſtaments, upon the dcli- 
very of the ſeal and fign of the Teſtator, do cauſe the ſame ſeal to be 
defaced, and thereupon incontinent re-deliver the ſame ſealed unto 
the Executor or Executors, without claim or challenge thereunto to 
be made, &c *, > Srar. H.9.an, 21; c. 


$. Crederem tamer 
hujuſmodi verba ſtat. non referre veterem iJlam formam de apertura reſtamenti; ſed potius, quoniam 
mylra ſolent aſtute fieri quando figill, mortui interceprum eſt, eaproprer ſtat. caveri, ut figil, ad Judi- 
cem deducatur, ut ipſius forma ab codem pervertatur ; materia autem Executori (tatim reflicyatur, Has- 
don de reformatione legum Eccl. cit. de teſta, c, 19. 


Furthermore (6 )itis to be noted, that in what manner ſoever the 
Teſtament be proved, the Executor, before he be admitted by the Or- 
dinary to-execute, and before he have the Will wnder the ſeal of the Or- 
Bbb 3 dina1y, 


Of the Office of an Execntor. Part VI, 


dinary, is to promiſe by virtue of his oath, and, if ir be behovefull, 
alfo to enter into bond, to make a true account, when he ſhall be there- 


e $rar.$ & poſiquar; unto lawfully called by the Ordinary ©. 


de teſt, 1, 3. provin, 
conſt, Cant, F 


« Stat, Hl, 8. an, 1p 
CAP. 5+ 


$ XV. What Fees are due for ard about the probation and 
approbation of Teſtaments, 


1. Where the clear goods do not exceed the value of five pound, onely 
ſix-pence is due to the Regiſter, 

2. Where the clear Goods, being above five pound, do not amount to 
forty pound , onely three ſhillings ſix-pence is due ;, viz. two 
ſhillings ſix-pence to the Ordinary, aud twelve-pence to the Re- 

ifter, 

3. i here the clear goods exceed forty pound, there five ſhillings is 
due , viz. two ſhillings ſix-pence to the Ordinary, and two ſhil- 
lings ſix-pence to the Regiſter, 

4+ What fees are due for the copies of Teſtaments or Inventorier. 

5. The penalty whereinto they fall which offend by extorting greater 
fees then are here limited, . 


T is enacted and cftabliſhed by the Statutes of this Realm ®, © That 

© from the firſt day of April, Anno Domini 1530, ( 1) nothing (hall 

* be demanded, received or taken, by any Biſhop, Ordinary, Arch- 
* deacon, Chancellour, Commiſſary, Offciall, nor any other manner 
* of perſon or perſons whatſoever they be, which now have, or at any 
* time hereafter ſhall have, authority or power to take or receive pro- 
* bation, infinuation or approbation of Teſtament or Teſtaments, by 
< himſelf or themſelves, nor by his or their Regiſters, Scribes, Preiſers, 
© Summoners, Apparitors, or by any other of their Miniſters, for the 
* probation, inſinuation and approbation of any Teſtament or Telta- 
© ments, or for any writing, ſcaling, preiling, regiitring, fines, making 
* of Inventories, and giving in of acquittances, or for any other man- 
* ner of cauſe concerning the ſame, where the goods of the Teltator of 
** the ſaid Teſtament, or perſon ſo dying, do not amount clearly over 
* and above the value of an hundred ſhillings ſterling 3 except onely 
©*to the Scribe, to have for writing the probate of the Teſtament of him 
* deceaſed, whoſe goods ſhall not be above the ſame clear value of an 
* hundred ſhillings, fix-pence; and for the Commiſſion for the mini- 
© {tration of the goods of any man deceaſing inteſtate, not being above 
© like value of an hundred ſhillings clear, ſix-pence. And that neverthe- 
* leſs the Biſhop, Ordinary, or other perſon or perſons having power 
* and authority to take or receive the probation or approbation of Te- 
«{taments, rctuſe not to approve any ſuch Teſtament, being lawfully 
*tendred or offered to them to be proved or approved, where the 
* goods of the perſon ſo dying amount not to above the value of an 


* hundred ſhillings ſterling : ſo that the ſame Teſtament be exhibited 
c& by 
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* by him or them in writing, with wax thereunto athxed ready to be 
* ſealed, and that the ſame Teltament be lawfully proved before the 
© (ame Ordinary (before the ſealing ) to ke the true, whole, and laſt 
© FTeltament of the ſame Teſtator, in ſuch form as hath been common- 
&* ly accuſtomed in that behalt. 

* And when(2) thegoods of the Teſtator do amount over and a- 
* bove theclear value of an hundred ſhillings, and do not excced the 
* ſum of forty pound ſterling, that then no Biſhop, Ordinary, or other 
*kind of perſon or perſons, whatſoever he or they be, now having, or 
* which hereafter ſhall have, authority to take probation or approbati- 
* onof any Teſtament or Teſtaments, as is afore ſaid, by themſelves, 
© or any of their ſaid Regiſters, Scribes, Preiſers, Summoners, Appa- 
*ritors, nor any other their Miniſters, for the probation, intinuation 
© or approvation of any Teftament or Teſtaments, or for the regiſtring, 
* ſcaling, writing, preilng, making of Inventorics, giving of acquit- 
© tances, fines, or any other thing concerning the ſame, ſhall take, or 
* cauſeto be taken, of any perſon or perſons, but onely three ſhillings 
* {ix-pence, and not above : whereot to be to the Biſhop, Ordinary, 
*or to any other perſon or perſons having power and authority to take 
** probation and approbation of any Teſtament or Teltaments, for him 
** or his Miniſters, two thillings fix-pence,and not above; and twelve- 
*© pence, rclidue of the ſame three ſhillings lix-pence, to the Scribe, for 
© the regiliring ot the ſame. 

* And where (3) the goods of the Teltator, or perſon or perſons 6 
* dying, do amount over and above the clear value of forty pound 
© ſterling, that then the Biſhop nor Ordinary, nor other perſon or per- 
«* ſons now having, or which hereafter ſhall have, power or authority 
©* to take probate of Teſtaments, as is atore ſaid, by him or themſclvcs, 
© or any of his or their Regiſters, Scribcs, Preifers, Summoners, Appa- 
© ritors, or any other their Miniſters, for the probation, inlinuation 
* and approbation of any Teltament or Teftaments,or for the regittring, 
* ſealing, writing, preiling, making of Inventorics, fines, giving of ac- 
«* quittances, or any thing concerning the ſame probate of Tettaments, 
* ſhall, from the ſaid firſt day of April take, or cauſe to be taken, of any 
* perſon or perſons, but onely five ſhillings, and not above: whercot 
*to be to the ſaid Biſhop, Ordinary, or other perſon having power to 
* take the probation of ſuch Teltament or Tetiaments, tor him and 
«his Minitters, two ſhillings ſix-pcnce, and not above; and two 
« ſhillings ſix-pence, refiduc of the ſame hve ſhillings, to be to the 
* Scribe for regiſtring of the ſame 3 orelſe the ſame Scribe to be at his 
© liberty to retuſe two ſhillings fix- pence, and to demand and have tor 
< writing of every ten lines of the ſame Teltament, whereot every line 
*to contain ten inches in length, one peny. . 

*Andin (4) caſeany perſon or perſons, at any time hereatter, re- 
© quire a copic or copies of the ſaid Tcliaments ſo proved, or of the 
© ſaid Inventory ſo made, that then the ſaid Ordinary or Ordirarics, 
* and the other perſor;s having authority to take probate ot I eita- 
« ments, or their Minilters, ſhall from time to time, with convenient 
ceed. 


— — 2-<14nD4. Clara wi _s 4 
9 > , 


_— 


Of the Office of an Executor. Part VL 


— 


* (peed, without any fruſtratary delay, deliver, or cauſe to be delive. 
& red, a true copic or copies of the ſame to the faid perſons ſo deman. 
< ding them, or any of them 3 taking for the ſearch, and for the ma. 
* king of' the copy, either of the {aid Teſtament or Inventory, but 
«* onely ſuch Fee as is before reherſed, for the regiſtring of the ſaid Te. 
<« {tarent 3 or elſethe ſaid Scribe or Regiſter to be at his eleQtion,to de- 
&« mand, have and take, for every ten lines thereof, being tull in pro- 
« portion before reherſed, one peny. 

<« Provided always, that where any perſon or perſons, having power 
« or authority, have uſed to take lefſe ſums of mony then is above ſaid 
«for the probate of Teftaments, Commiſſions, or Adminiſtrations, or 
« other cauſe concerning the ſame, they ſhall take or receive ſuch ſum 
* or ſums of mony, for the probate of Teſtaments and Cominiſſions, 
« or the Adminiſtrations, and other cauſes concerning the ſame, as 
© they before the making of this AR have uſed to take, and not aboye, 

« And it is enacted, (5) That every Biſhop, Ordinafy, Archdeacon, 
« Chancellour , Commiſſary ,' Officiall, and other perſon or perſons 
« having, or they which hereafter ſhall have, authority to take probate 
« of Teſtaments, their Regiſters, Scribes, Preifers, Apparitors, and all 
<« other Miniſters whatſoever they be, that ſhall doe, or attempt to be 
« Jone and attempted, againſt this Act or Ordinance in any thing, 
<« (all forfeit for every time fo offending to the partie grieved in that 
« behalf, ſo much mony as any ſuch perſon aboveſaid ſhall take contra- 
© ry to thispreſent AQ 3 and over that, ſhall loſe and forfeit ten pound 
© ſterling, whereof the one moiety ſhall be to the King, and the other 
&© moiety to the party grieved in that behalt, that will ſue in any of 
« the King's Courts for the recovery of the ſame : in which Action no 
<« eſloin ſhall be admitted or allowed, 


Reſolutions upon the Statute 21 H. 8, c. 5. 


JF a man makes his Teſtament in paper, and dieth poſſeſſed of goods 
and chaftels above -the value of forty pound, and the Executor 
cauſeth the Teſtament to be tranſcribed in parchment, and bringeth 
both tothe Ordinary, &c. to be proved 3 it is at the eleion of the 
Ordinary, whether he will put the Seal and Probate to the Original in 
paper, orto the Tranſcript in parchment : but whether he put them to 
the one or the other, there can be taken of the Executor, &c. in whole 
but fiveſhillings,and not above z viz. two ſhillings fix-pence to the Or- 
dinary, &c, and his Miniſters,and two ſhillings fix-pence to the Scribe 
for regiſtring the ſame; or elſe the ſaid Scribe to be at his liberty to 
refuſe thoſe two ſhillings and fix-pence, and to have forwriting every 
ten lines of the ſame Teſtament, whereof every line to contain ten 
inches, one peny. 

It the Executor defire that the Teſtament in paper may be tran- 
{ſcribed in parchment,he multi agree with the party for the tranſcribing ; 
but the Ordinary, &c. can take nothing for it 3 nor for the Examina- 
tion 
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tion of the Tranſcript with the Original, but onely two ſhillings ſix- 
pence for the whole duty belonging to him. 

When the goods of the dead do not exceed an hundred ſhillings, 
the Ordinary, &c. ſhall take rothing 3 and the Scribe ſhall have one- 
ly for writing of the Probate ſix-pence 3 fo that the ſaid Teſtament 
be exhibited in writing, with wax thereunto afhxed, ready to be 
ſealed. | 

Where the goods of the dead do amount unto above the value 
of a hundred ſhillings, and donot exceed the ſum of forty pound 3 then 
ſhall be taken for the whole but three ſhillings fix-pence, whereof to 
the Ordinary, &c. two ſhillings fix-pence, and twelve-pence to the 
Scribe for regiſtring the ſame. 

Where by cuſtom leſs hath been taken in any of the caſcs aforeſaid, 
there leſs is to be taken : and where any perſons require a Copy or Co- 
pies of the Teſtament ſo: proved, or Inventory ſo made, the Ordina- 
xy, &c. ſhall take forthe ſearch, and making of the Copy of the Teſta- 
ment or Inventory, if the goods exceed not a hundred ſhillings, (1x- 
pence z andit the-goods exceed a hundred hillings, and exceed not 
forty pounds, twelve-pence and if the goods exceed forty pounds, 
two ſhillings ſix-pence 3 or to take for every ten lines thereof, of the 


proportion aforeſaid, one peny 2. « M. 6 Jac.rot. 1301. 

C. B, inter Edward 
Neale informer, &c. & 7acobum Rouſſe Officialem infra Archidiaconatum de Huntingron def. per |' chicte 
Juſtice, Walmeſly, Warburton, Danjel & Foſter, Inſt, pare 3. fo. 149. Inſt. part 4+ fo. 335. 


Officials indiflatus de citando & affligendo plurimos, non poteſt dedi- 

cere , & petit quod admittatur ad finem ®. » M. 228.3. coram 
If a Biſhop, or other Eccleſiafticall Judge or Miniſter, doth exa& 7755 59% 20s. Ed0- 

a Bond or Oath of any perſon in any Ecclefiaſticall caſe, not warranta- *' 

ble by law 3 the Bond is void, and this ExaGQiion is puniſhable by fine. 

The Record is long, but worthy to be read ©, © Rot. Parl.8 H. 4.n. 
Contra Sequeſtratores,Commiſſarios, & alios Officiales Epiſcoporum, pro 15» 154 17418,19,20, 

captione fadorum pluſquam debent pro teſtamentis probandy 9, «HK. 13 E. ;. coram 
If the Executor requeſt any to ingroſs the Teſtament, he muſt agree Rege. 

with him he doth fo requeſt, or bring one ready ingrofſed with him 3 

which for preventing of more fees then by the Stat. is adviſed as a ſafe 

and ready way *, Nots, that by the ſaid Stat. neither the monies rai- * 1nſt-part 4-f0.335; 

fed of lands appointed by the Will to be fold, nor the profits thereof, 

are to be accounted as any of the Teſtator's goods or chattels, 


— * — 
F- _ - 


© Ecd. $16. 


*Fcd. $16, 
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I, ' Many : ons about the payment f Debir and Legacies 
2, What Debts are firſt to be diſcharged. ' © 
3. Of Debts due to the King. | 
- Of Fudgements and Condemuations. | 
5. Of Debts dus by Recogningnen ans. Statute Merebant, 
A Of Obligations. 
7. Of Bills and. Books. } 045 4 Fs $7 
: Of debts without Specialty, 
9. Whether the Executor may ollaw his on a debe, F 01 
10, Of paying part, and receiving an pn for the, whole 
ebt, I bs 
11, Of paying the T eftator 5 debts wah the Execwter” i obey 
12. Of Mortaries. 
13. No Mortuary to be taken FI in certain cofer, and that under 4 
certain pain. 
14. No —_ due where the movable goods do not extend to ten 
Marks, 
15. No Mortuarydae bat'i in thiſe ofater where they have been uſed to 
be paid, 
16, One onely Mortuary due, and that in the place of the moſt abiding 
of the deceaſed. 
17. Three ſpillings four-pence due for a Mortuary, where the movable 
clear — do excerd ten Marks, bur do not amount to thirty 


18, She ſhillings eight-pence due for a Mortuary, where the clear mo- 

nk extend to thirty pound or above, and be under forty 
0un 

en ſhillings due for a Mortuary, the clear movable goods exten- 
| ding wnto forty pound or above. 

20. Divers perſons diſcharged of Mortuarier. 

21, Other interpretations extending and limiting this Statute concer- 
ning Mortuaries, 


OW (1) far the Executor is bound to pay Debts and Legacies * 3 
how the payment of Debts is to be preferred before Legacies b;how 


Legacies are to be paid out of the dead's part © 3 how the dead's part is 
ſornetimes the whole clear goods, ſometimes half, and fometimes but a 
third part 4; alſo whether in caſe the Legacies do exceed the dead's part, 
it be in the election of the Executor to prefer one Legacy before another, 
Y Sup. par. 3. $ 19. or what other order js to be taken *:; all theſe things are more fully 
heretofore declared, and need not here to be iterated. It (2) remaineth 
therefore that in this place bs ſhewed, which debts are farlt to be dif- 


charged, 
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charged, inicaſetherebe not ſufficient goods and chattels to pay all the 
Teſtafor's debrs 31 ot whether it be in the power of the Executor to 
pay which debts/ he will 7 and it any remain clear, then whether 
Mortuaries are to'be paid, and how much is to be paid for Mor- 
tuaries. & 

Firſt of all therefore, (3 ) I ſuppoſe that the debt due by the 
Teſtator to the King is to be diſcharged; and-that it is not in the 
choice of -the Executor , to preftr 'any other debt due to any Sub- 

| * Magna charts, c. 


je f, | 

18, Quod ve ft, 
non ſotum in a&ionibys perſonalibus, ſed etiam in hypothecariis, ſaltem jure quo nos ni ur i 
jure Civili, ex hypothecatils crediroribus prior cempore, porigr jure. 


Which muſt be underſtood of ſuch debts as are due to the King 

onely by matter of record , and not of ſums of mony due to the King 

upon Wood-ſales or ſales of his Minerals,for which no obligation is gi- 

ven or of amercements in his Courts Baron or Courts of his Honours, 

which be not Courts of record 3 or of fines for Copyhold eſtates there z 

or of forfeitures to the Crown of debts by contract due to any ſubjet 

by utlary or attainder, untill office thereupon found F. It the Executor * office of Executer, 

be ſued by any SubjeR for a debt,he may plead in bar,that his Teltator fo. 206. 

dicd ſo much indebted unto the King, ſhewing how, &c. and that he 

hath not altrs to ſatisfie the debtF. Ifhe hath no day in Court to F M. 33, 34 Eliz. the 

plead this, then the Executor is put to his Audits querela, wherein he _— - _ 

mult ſet forth the ſpecial matter, OE IEOY” 
Secondly, (4) ( if yet there remain ſufficient goods and chattels, ) 

before other perſonall debts, whether they be due by Obligation, 

Bill, or otherwiſe, Judgements and Condemnations are to be diſchar- 

ged®, £ Brook Abridg. tit. 
It is no plea for a Creditor by Statute, to ſay that his Statute was exec.n. 172. Dutt. & 

acknowledged before the Judgment, and ſo more ancient: for a Judg» 99 + Coke 

ment, though later, is to be preferred before a Statute in time prece- * 4% 0 

dent ||]. But if this Judgment be ſatisfied, and is onely kept on foot to || Dy.32, M, 42 Eliz. 

wrong other Creditors, or if there be any defeaſance of the Judgment Pembertons caſ. lib. 4, 

yet in force 3 then the Judgment will not avail to keep off other Cre- *Þ* Sadlers calc. 

ditors from their debts *. If there be two Judgments againſt the Te- ? L9- 5+ fo. 28, lib, 

ſtator, precedency or priority of time is not material, but he that firſt ** + 13% 

ſueth out execution ſhall be preferred, and before execution the Exe- 

cutor may ſatisfie which he pleaſeth firſt, And it is not neceſſary that 

the Judgment be limited tothe Courts at Weſtminſter, but it it be ob- 

tained in any Court ofrecord, which hath power to hold plea by char- 

ter on preſcription of debt above forty ſhillings, it is ſufficient. For 

though upon ſuch a Judgement execution' cannot be there had, but of 

ſuch goods as are within the jurifdiQtion of that Court 3 yet it the rc- 

cord be removed into Chancery by a Certiorari, and there by Mittimus 

intoone of the Benches, then execution may be had upon any goods 

in any County of England, 


Ccc 2 Thirdly, 
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Thirdly, - (5) thedebt due upon Statute Merchant and- Recogniſance 

b Quibus enim res is to be diſcharged ( if there be aſſets) before any perſonal debt * : for 

obligacz ſunt,ſunt il- that by force of the - Recognilance, not onely the perſon of the 

pA army ane" <1; Debtor is bound, but alſo after the'day of payment is expired, the 

wen y movables of the Debtor may be apprehended and fold tor the payment 
cunbunt. L. cos. C. of the debt i. | 

ui potiores in pig. Judgements in a Court of record ſhall be paid before: Statutes, 

Anno 13 Ed. 1. hich are but private Records, and alſo befoxe Recogniſances acknow- 

ledged by aſſent of parties- A debt due upon a Judgment, though it 

be a later debt, ſhall be paid before a precedent debt due by Recog- 

niſance or Statute : for though they be both records, yet the Judg- 

ment in the King's Court upon Judiciall proceedings is more eminent 

+ M. 32 Eliz. C. B. jn degree F. 

_— _ _- A Statute and Recogniſance ſtanding in equal degree, it is at the 

yay ce eons Executor's eleCtion to give precedency to which he will : neither be- 

and Comminalry of tween one Statute and another doth the time or antiquity give any ad- 

Sadlers. Lib.s. fo. 28. yantage as touching the Goods, though touching the Lands of the Co- 

Harrifons caſe. nuſor it doth : but as for the Goods in the hands of the Execcutor, he 

who firſt ſciſeth them by execution is preferred 3 and- before ſuing of 

Execution,the Executor may give precedency to which he will. 

If there be a Judgment, Statute, or Recogniſance for performance of 
Covenants, and no Covenaut broken, an obligation for payment of pre- 
f.H. 4e Eliz. C.B.rot. ſent mony ſhall be diſcharged before it ||. 

119, Lib.s. fo, 28. If there be ſeveral Obligations for the payment of mony, the time in 
one was come at thetime of the Teſtator's death, and not ſo upon the 
other, if -when the mony is payable, he forbear to ſue for his debt, un- 
till the other Obligation become payable 3 it is in the eleRion of the 
Executor to pay which he pleaſes firſt ; for it is the commencement of 
the ſuit onely which entitles to priority of payment ; or at leaſt re- 
Grains the Executor's eleion. Therefore an Executor may not pay a 
debt of equal degree to a Creditor that brings no AQion for the ſame, 

* Dr. ard.Stud. lib. after another Creditor hath brought his Aion F. 

2+ C10. 29 H. 8. Dy. Fourthly, (6) (ifthe goods and chattels will ſuffice ) Obligations 

_ d.n. 192, 41 to be diſcharged *, And if there be divers Obligations, then it 

: ſeemeth to be in the power of the Executor, to diſcharge which Obli- 

_ ubi ſopr.Do.. 22tion, and to gratifie which of the Creditors he will | ; which being 

Scudd.2.6.10 done, the other Creditors be without. remedy, if there be. no aſſets. 
Unleſs the day of payment in the one Obligation be expired, and the. 
day of payment of the other Obligation is not yet come in which caſe 

* Brook d. tix. exec. the former Obligation is to be firſt ſatisfied ®; or unleſs there be ſuit 

pr 7 ig Ing commenced tor ſome Obligation 3 for then it is not in the power of the 

r509. fo.194. pag. 2, E-Xccutor to diſcharge another Obligation , for the which no aQion 

n.4. 28 H, 8. Dy. fo. is brought , in prejudice of the former ſuit®. But if there be two. 

32. Obligations, and the two ſeverall Creditors bring ſeverall ations 

2 at gt <a. Wainli the Executor, he that firſt obtaineth judgement muſt be firſi 

ſes, fo.29 oak ſatisfied 9, Yet a debt duc upon Record. may be paid depending the 

» Brook cod, n. 472, Attion P, 


Fifthly, 
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Fifthly, (7) after Obligations ( ſuppoſing ſufficiencie of goods ) 
debts due upon ſimple Bills, or Merthants Books , or other like $ pecialties, 
are to be diſcharged 4. 7 Do. & Stu, 1. 2. 
| Howbeit of theſe laſt recited Specialtics, Bills are of the nature of + '©+ 
an Obligation, For when a man maketh ſuch an Obligation, namely, 

Thi Bill witneſſeth, that I A. B. have borrewed ſo much mony of C. D, 
without ſaying more, this ſhall charge the Executor as well as an Ob. 
ligation 3 ſo that the Teltator, it he had been alive, could not have 
waged his Law againſt this Bill. For theſe words, recepiſſe, or debere, 
or teneri ad ſoluendum ten pound, do make a good Obligation, and 
ſhall. bind the Executor 3 for every word which proveth a man to be 
debtor, or to haye another's mony in his hand, though it be by Bill, 
yet ſhall it charge the Executor *, *Fulb. 1. 2 

Finally, ( 8 ) if the Creditor. have no Specialtie, or writing, it ſee- fol. 35. 
meth that the Executor is not bound by the Laws of this Realm to pay 
the ſame, albeit he had affers in his:hands, (faving ſervants wages* 3 ) * Brook tit, exec. n, 
becauſe in every caſe where the Teliator might wage his Law, no aQi- $7: 163- 
on lieth againſt the Executor F. Howbeit an Action of the caſe may + Terms of law, verb, 
be brought againſt the Executor, upon the promiſe or aſſumption made exec. 
by the Teſtator in his life-time by word onely, without writing, if 
there be aſſets *. But if there be no aſſets to ſatisfie all theſe atoreſaid * Brook tir. exec. n; 
Creditors, then obſerving the Order aforeſaid, beginning with the 71 Lib.4. Slades cal. 
payment of the debt due to the King, and fo forward, I ſuppole it is 
a diſcharge againſt the reſt v. Otherwiſe it is dangerous to the Exe- ” Quod fatto in- 
cutor, if he pay debts without Specialty before thoſe debts which are RW io fine, "nya 
due upon Specialty, or if he. diſcharge Obligations before Judge- j;,, ken, 6 refpicts. 
ments ®, &c.. mus Jus Civile. L. ſci. 


_ _ mus.$& #1 prafaram. 
idque ob przſumptam fraudem. * Brook, Do. & Stu. locis lupradiRis. 


- paral, 


But here it may be demanded, what ifthe Teftator were indebted 
to the Executor, whether may (9) the Executor allow his own debt, 
in prejudice of other Creditors ? By the Civill * and our Eccleliaſti- * L. fcimus. $ in 
call y Laws, he is in the ſame cafe as other like Creditors. And I <ompurarione, C, de 
ſuppoſealſo that, by the Laws of this Realm, he may allow- his own \/© ym OS 
debt in prejudice of other. like Creditors 2, in caſe he have made an gereſta. 1.3. provinc. 


Inventory, and in cafe he be not Executor of his own wrong *. conſt. Cant. 

z Plowd, in caf, inter 
Wordward & Darcy : licet contrarium tereat Brook tir, exec. N. $7. $9. 112, 114. 118, cu;us opinio 
communirer hodie reprobatur, ut non ſemel mihi nunciarunt juriſperici hujus -Regnt Angitz non pauci, 
nec mediocriter doi. * D. Coke |. 15, relat. foal. 30... 


But he- muſt obſerve-that the debts be of an equal- degree. For if 
the Teſtator be indebted to other men by Judgement or Statute, and 
to the Executor onely by Bond, then he may not firſt pay himſelt, un- 
le(s there be goods ſufficient to pay both him and them, Pl; Com. to. 
Woodward and Darcies cal. Lib. 5. to. 30. 


Ccc 3 Futhermore, 
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Furthermore, iitis to benoted in this place, ( 10) if the Executor 
pay to ſome of the Creditors part of the-debt due by the Teſtator, and 
receivean acquittance for the whole z as if the Teſtator be indebted 


«to one in forty pound, whereofthe Executor payeth but ten pound,and 


« Brook tit. aſſers, n. 
1. & tit, EXEC» N, 6, 


nevertheleſs taketh an Acquittance of the 'whole” forty pound 3 this 
Acquittance ſhall not prejudice any other Creditor, but for ten pound 
onely 2, | . 

If there be 2 Creditors in equall degree, and both ſue, 'if the Execu- 
tor doth by Covin help that Creditor which began his ſnit laſt to his 
Judgment or Execution firſt , and there be no affets left to pay the o- 
ther Creditorz he muſt be ſatisfied out of the Executor's own eliate, if 
this Covin be. proved againſt him. But the confefſion'of an' Action'by 


, the Executor, where there is areall debt; is no Covin :'and fuch reco- 


vey by confeſſion is a good plea for the Executor againſt another Cre- 
ditor. 5 H. 7. 27. P. 39 Eliz. C. lib, Intrat, fo. 269. 41 E. 3, Fitz, ex» 


£cutor, pl. 68. 7 Eliz. Dy. fo. 232+ 21 H. 7. Kelw.. fo. 74- 


Þ Brook abridg. tit. 
aflets, N. 8. tir.exec. 
n-116.150.tit.admin. 
n.z37-38.51.Lind. in 
c.ita quorundam.ver. 
ſibi.de refta.l.3. pro- 
vinc. conſt. Cant: 

* Brook & Lind. ubi 
ſupra. Quibus adjun- 
gas Sichar. in L.ult.$ 
& fi prafatam.n. 11, 
12.C.de jure delib. 
ho Dyer fol, 2+ ra fol, 
487+ 


If an Executor or Adminiſtrator compound for 40 1. with one who 


hath a Judgment for 1001, this underhand compoſition ſhall not pre- 
zudice any other Creditor whois a firanger to it : for every Executor 


or Adminiſtrator ought to execute his office lawfully in paying debts, 
duties, and legacies, in ſuch precedency as the Law requires 3 and an 
agreement made between them and others ſhall not be to the prejudice 
of a third perſon. Lib. 8. fo. 132. Turners caſe, 

A man is condemned in debt, and dies before execution had 3 per 
Curiam, the Adminiſtrator or Executor is bound to pay this debt upon 
record before Specialties. Dy. fo. $0. 

Moreover it is to be noted, that this hath been delivered and recei- 
ved for Law, viz. that if (11) the Executor did pay with his own 
mony {ſo much of the Teſtator's debts as the value of the Teſfiator's 
goods or chattels did ariſe unto, and retain in his hands the Teſtator's 
goods or chattelsz then ſuch payment ſhould not prejudice the other 
Creditors to whom the Teftator was indebted, but ſhould charge the 
Executor as aſſets Þ ; and therefore; that it behoveth the Executor to 
alicnate the goods of the Teſiator for the payment of his debts, it he 
would be fate from paying any more debts then the goods of the Teſta- 
tor did extend unto®, Howhbeit at this preſent the contrary opinion 
ſeemeth to prevail iri this our Realm 3 namely, that the Executor pay- 
ing the juſt valueof the Teſtator's goods to the Creditors, may retain 
the ſame goods in his hands, which nevertheleſs (hall not charge the 
Executor as aſſets 4, 

In an Action of debt brought againſt an Adminiſtrator, it was the 
opinion of the Court, that he might retain_moneys in his own hands 
of the inteltate, to ſatisfic a debt due to himſelf. M. 11 Jac. C. B, Bond 
and Greenes caf. Godb. rep. fo. 216. Lib. 5. fo. 29. Coulters cafe. 

F = ſo may an Executor, PL 184, 20 H.7. Kelw.to.58, M. 2 Eliz. 

y. 187, 

It the Teſtator be indebted to A. by bond in 20 1. if his Executors 
Make a ſufficient Obligation to the Teſtator's Creditor, and ſufficient- 
ly 
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ly diſcharge the Teſiator without covin, they - may retain the goods 
for ſo much, and the goods retained ſhall not be affets in their hands ; 
yea though they have appointed alteriorem diem for the payment of the 
mony *, - *P. 3 Eliz, C. B 
S. brought debt againſt ]. S. as Executor to B. who pleaded fally $74"P* and Wurching 
adminiſtred, &c. to which the plaintiff replied, that he had goods or Leon, fo. 111, 
the Teltator's to the value of 200 marks; which the other confeſſed, * 
and gave in evidence, that. he had paid as much of his own proper 
mony for the Teſtator's debts, and ſhewed how. Reſolved, that it 
might well be given in evidence, and that the property of the decca- 
ſed's goods by payment'ot the Teftator's debts to the value of the ſaid 
goods is altered 5 and the property being altered to the uſe of the de- 
ceaſed,it isa juſt Adminittration+. + Shelly verſ, Sack- 
If a Teſiator morgagtsa leaſe for years, and dies, his Executors may %* Andert. _ 
redeem it with their own mony, and the leaſe ſhall be aſſets in their ft $i od aid 
hands, for ſomuch.as the leafe is worth above the ſum which they 
paid for redemption of it ||. | T. 32 Eliz. C. B, 
Concerning (12) Mortuarlies, it is enated by Authority of Parlia- — on Loaſes 
ment as followeth #. ©* No (13 ) Parſon, Vicar, Curat , Patiſh- + $;ar. 8, a -— 21, 
«Prieſt, ne any other Spirituall perſon, nor the Farmers, Bailiffs, ne cap. 6. 
© Lefſees, ſhall take, demand, or receive, of any perfon or perſons 
« within this Realm, or any perſon or perſons dying within this 
« Realm, for any Mortuary or Corle-preſent, ne any fumme or ſumms 
* of mony, ne any other thing for the fame, more then is hereafter men- 
«tioned 3. ne alſo ſhall convent orgall any perſon or perſons before the 
« Fudge fpirituall, for the recovery of any ſuch Mortuarics or Corſe- 
* preſent, or any other thing for the ſame, more then is hereafter men- 
« tioned 3 upon pain 10 forfeit for every time ſo demanding, recei- 
« ving, taking, or conventing or calling any fuch perſon or- perſons 
© before any Spirituall Judge, ſo much value as they ſhall take above 
© the ſame limitcd by this Act3 and over: that,, forty ſhillings to the 
<« party grieved contrary to this Act: for the which forfeiture, the 
« party fo grieved contrary to this A ſhall have an Action of debt by 
«Writ, Bill, Plaine, or Information, in any of the King's Courts, 
« wherein no wager of Law, &c. ſhall be allowed. 
« Firlt, (14) it is enacted 3 Fhat no manner of Mortuary ſhall be 
©* taken or demanded of any ſuch perſon, whatſoever he be, which at 
* the time of his death hath no movable goods but under the value of 
© ten Marks. 
** Alſo( 15 )that no Mortuary ſhall be given ox demanded from hence- 
* forth of any manner of perſon, but onely in ſuch place as a Mortuary 
* heretofore hath been uſed to be payed and piven; and in thoſe 
© places none otherwiſe but after the rate - and form hereafter nicn- 
* tioned. 
* Ne(16) that any perſon pay Mortuarics in more places then one. 
© that is to ſay, in the placeof their meſt dwelling and habitation ; and 
* there but one Mortuary. 


© Nor 


. 


__ 
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« Nor (17) no Parſon, Vicar, Curate, Pariſh-Prieſt, or other, ſhall 
« for any perſon dying, or dead, being at the time of his death of the 
« yalue of movable goods of ten Marks or more, clearly above his debts 
« payed, andunder the ſumme of thirty pound, take for any Mortuary 
« more then three ſhillings four-pence in the whole. 

« And (18) for a perſon dying, or dead, being at the time of his 
« Jeath of the value of thirty pound or above, clearly above his debts 
« 5ayed, in movable goods, and under the value of forty pound, there 
&« (hall be no more taken and demanded for a Mortuary then fix ſhillings 
<«eight-pence in the whole. | 

« And -(19) for any perſon dying, or-dead, having at the time of 
« his death of the value in movable goods of forty pound or above, to 
<any ſumme whatſoever it be, clearly above his debts payed, there ſhall 
<« beno more taken, payed or demanded for.a Mortuary, then ten ſhil- 
«lings in the whole. 

« Provided, (20) That for no woman being covertbaron, ne child, 
<« nor for any perſon not keeping houſe, any Mortuary be gayed, ne 
< that any Parſon, Vicar, Curate, Pariſh-Prieſt, or other, ask, demand, 
«or take for any ſuch woman, child, or for any perſon not keeping 
« houſe, dying, or dead, any manner of thing or money by way ot 
* Mortuary. 

<« Ne alſo for any way-faring man, or other that dwelleth not ne 
© maketh reſidence in the place where they ſhall happen to die3 but 
<« that the Mortuary of ſuch way-faring perſons be an{werable in places 
« where Mortuaries be accuſtomed to be paid, and in manner and form 
«and after the rate before mentioned, and no otherwiſe, in place or 
* places where ſuch way-faring perſons at the time of their death had 
on = moſt habitation , houſe and dwelling places, and not elle- 
* where. 

* Provided (21) alwaics, That it ſhall be lawfull to all manner of 
* Parſons, Vicars, Curats, Pariſh-Prieſts, and other Spirituall perſons, 
© to take and receive all manner ſums of money, or other thing, which 
* by any manner of perſon dying ſhall fortune to be diſpoſed , given 
* or bequeathed unto them, or any of them, or to the high altar 
* of the Church, this A or any thing therein mentioned notwith- 
* ſtanding, 

* And be it, &c. That no Mortuaries or Corſe-preſents, or any 
« fumme or ſumms of money, or other thing, for any Mortuary or 
* Corſe-preſent, ſhall be demanded, taken , received or had in the 
*© parts of Yales, nor in the Marches of the ſame, nor in the Towns of 
© Calice or Berwick,, or the Marches of the ſame, but onely in ſuch 
< parts and places of Wales, Marches and Towns aforeſaid, where 
* Mortuaries have been accuſtomed to be taken and payed: and in 
© thoſe parts and places no Mortuaries or Corſe-preſents, ne any other 
**thing for Mortuary or Corſe-preſent, from henceforth thall be de- 
- © manded, taken, received, or had, but onely after the form, order 
* and manner above ſpecified in this preſent AR, and none otherwiſe, 
*ne of any other perſon or perſons, then is limited in this __ 

«a&, 


Part VI. Of the Office of an Executor. 375 


_ - and none otherwiſe, upon pain above contained in this preſent 
cc 

AQ. 

*Provided alſo, That it ſhall be lawfull to the Biſhops of Bangor, 
« Landaff, $. Davids, and Saint Aſaph, and likewiſe to the Arch- 
&« Jeacon of Cheſter, to take ſuch Mortuaries of the Prieſts within 
* their Dioceſes and JuriſdiQions as heretofore hath been accuſto- 
* med. 

*©Provided always, That in ſuch places where Mortuaries have 
* been accuſtomed to be taken of leſs value then is afore ſaid, that no 
* perſon ſhall be compelled to pay. in any ſuch place any other Mortu- 
< ary then hath been accuſtomed 3 ne that any Mortuary in ſuch place 
© ſhall be demanded, taken, received or had, of any ſuch perſon or per- 
© ſons exempt by this A, nor in any wiſe contrary to this Ac, upon 
* pain afore limited, 

A Mortuary or Corſe-preſent is a gift kft by a man at his death to 
his Pariſh-Church, for the recompence of his perſonal Tithes and Of- 
ferings not duly paid in his life-time, 

A Mortuary was formerly uſed to be paid by the Executor next to 
the Heriot, and before the debts. Fleta lib. 2. c. 50. BraQton lib. 2. fo. 
60. Britton fo. 178. Inſt. part 1. fo. 185, b. 

If a man'be ſued in the Spirituall Court for a Mortuary, a Prohibi- 
tion will lie. Do. & Stud. lib. 2. c. 55, Though it appeareth by 
the Stat. 13 E. 1. commonly called Circumſpege agatis, that Mortua- 
ries are ſuable in the Court Chriſtian. In ancient times, it a man dicd 
poſſeſſed of 3 or more cattel of any kind, the belt being kept for the 
Lord of the tee as a Heriot, the ſecond was wont to be given to the 
Parſon in the right of the Church. Inſt. part 1. fo. 185. b. 

But here it may be demanded , whether the Mortuary ought to be 
paid before the goods be divided amongſt the wite and the children, 
(where ſhe hath a widow's part, and they filiall portions, by the Cu- 
itome of the Countrey 3) or it ought to be taken out of the dead's parr 
onely. To which queſtion anſwering, I hold it more agreeable to the 
Civil and Ecclefiafticall Law, that it ought to be fatished out of the 
dead's part, after the divihon of the deceaſed*s goods, according to 
the Cuſtome of the Country : and my reaſon is, becauſe a Mortuary is 
of the nature of a Legacy, and termed in Law the principall Legacy. 
Now ſeeing it is clear that Legacies are to be paid out of the dead's 
part , therefore the Mortuary is to be paid out of the {fame part *; yet * Mortuarium efle 
before any other Legacies, and without any defalcation, as well tor |*gatum, nempe pro 


"_ "——_ a anio'a defuntti reli- 
that it is a principal Legacy, as by force of the torelaid Statute, Aum;confteren glol 


in c, conquerente de offic, ordin, ev. & Hoſtienſ, ibidem, verb. mortvar. idecque non ex aſle, fed ex illa 
parte quzdicitur pars defur&i, ſolvendum; nec patitur defalcarionem, maxime proprer Staz, inde edit. 
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$ XVII. Of making an accompt 3 and firſt, of the necef- 
fity thereof. 


1. Divers reaſons wherefore Executors are to accompt. 
2, Whether the Executor be ſubjed to accompt, being releaſed by the 
Teſtator. 


* Super hac materia | bs many things may be conſidered *:; namely, how needfull it is 

_— de Can. in that Executors ſhould be accountable 3 to whom the account is 

—_ eXec.ult-YO. | 1 e made; within what time 3 In what manner 3 and what effecs 

iſſimum, n. 4- 

& Jo. Olden, conf, the ſame hath. 

Tra. tit. 8, How (1) requiſite and needfull a thing it is, that Executors ſhould 
be charged with the making and rendring of an account 3 the untaith- 
full dealing of a great ſort of faithleſs Exccutors, to the utter undoing 
and ſpoiling of many fatherleſs and friendleſs children, is a proof over- 

b Argument. 2 $ well known Þ, Surely, if it ſtand with reaſon, that Stewards, Recci- 

quoriam,in Authent, yers, Bailiffs, Tutors, Factors, and ſuch as have todeal for other per- 

ut hi qui oblig. ſons, ſhould be accountable of their Stewardſhip, Receiverſhip, and 

e Jo. de Canib.in d.s their other Offices ©z with greater reaſon may it be maintained, that an 

noviſſmum,n. 1. Me- Executor ſhould be ſubject to account rather then they : tor they tor 

_—_— ard. jud. 1:2. the moſt part have to deal for ſuch as be living, who may have an eye 

el to their doings 3 but an Executor hath to deal for a dead perſon, who 

can neither ſee nor hear it his Executor deal unjuſtly, Again, it the 

Executor have well and faichfully executed his ofhce, and fully diſchar- 

ged the truſt repoſed in him, what ſhould move him that he ſhould not 

willingly make a due account thereof, and thereby obtain an acquit- 

« Jo, Olden. tra&. tance, and be delivered from the burthen laid upon him 4? On the 

- - nas ulr, vol. contrary, if he have played the unjuſt Steward, much rather in that 

_ caſe ought he to be urged and compelled to make his account, that his 
fraud and deceit being deteqed, he may be julily puniſhed, and others 

* Olden, ubi ſupra. by his puniſhment premoniſhed #. By this alſo, that as well the Civill 
Laws as the Eccleliafticall Laws be fo preciſe in making of Inventories, 
we may learn the neceſſity in making of an account : for if Execu- 
tors were not accountable, the uſe of. Inventories were to little pur- 

f Jo. de Canib. ind. poſe f, 

$ noviſlmum. To conclude, all equall Laws of every well-governed Common- 
wealth have favoured the execution of Teltaments and laſt Wills of 

. men deceaſed, and have had ſpeciall care that they ſhovld not be fru- 

ſirated : and therefore no man can with ſafe conſcience ſpeak againſt 

© Old. &. trad. tir.8, the xendring of an account, or ſeek immunity from the ſame 8, Inſomuch 
that if (2) the Teſiator ſhould diſcharge his Exccutor from making 
an account 3 yet nevertheleſs, it the Executor deal fraudulently , the 

Ordinary may in his diſcretion exact an account at his hands, tor the 


_ G7 
Lind, in c: religio- formation of ſuch fraud *. For it is not to be preſumed that the 


{a.1erb. rationem. de 


teſtam. ], 3. provinc., conſt, Cant. Jo. de Athon, in magna gloſl, in Legatin. libertat, de exec. reſtam. Jo. 
d: Canib, & Jc, Olden. locis ſuperius citatis, 


Tecltatox, 
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Teſtator, in granting to the Executor immunity from making an ac- 

count, did think that the Executor would deal unjuſtly and fraudu- 

lently i, and fo did not pardon any ſuch injuſtice and fraud, whereof * Lin. Jo. de Canid. 
he had-no conceit * ; but rather hoped that the Executor would dif- * PRI _ 
charge his office with all tidelity, fo that there ſhould not necd any ac- —_ —_— 
count, and in that reſpeQ onely ( I mean in the caſe of his fidelity ) 

did acquit him from rendering of an account !. i Lind. ubi ſupra. 


$ XVIII. To whom the Accompt ought to be made. 


1» The Account is to be made to the Ordinary, 
2, Whether the Account i4 to be made to the Creditors or Legataries, 
3. Whether the Account is to be made to the Co-executor. 


He (1) accompt is to be made by the Executor Teſtamentary to 
the Biſhop or Ordinary, to whom the probation of the Teſtament 
appertaineth *: who therefore not unaptly may be termed the Execu- * Clem, Unic de teſt, 
tor of Executors, becauſe he examineth the accompt of every Execu- ©-Stat. $ & poſtq. de 
tor 3 and the father of the fatherleſs, for that to poor Orphans he is in _ l. 3, provinc. 
ſtead of a Father *, in providing how they may obtain that which is I MG 
left unto them by the Teſtament of their father or other perſon de- vol.2.partic. 5 noviſ. 
ceaſed. fmum, Per, he nulli, 
And albeit (2) it ſeemeth that the Executor is not tied to make an Hogg 
accompt to the Legataries or Creditors extrajudicially ©; yet I ſuppoſe choritii_e __ : 
that at the inſtance or promotion of ſuch Legataries and Creditors in- © Jo. de Canib. in d. 
vocating the office of the Judge, he may be compelled to render an ac- S noviſſmum, = 
compt to the Ordinary judiciatly 9. Mi =>. gp yew 
To (3) this queſtion, whether an Executor be bound to make an g,2,, ' i cating 
accompt to his Co-executor, it is anſwered, That extrajudicially an * Lind, in d. c. ſtar, 
Executor may exa& an accompt of his Co-executor, but not in judge- S* poſtquam, verb, 
ment * : but the Ordinary may call them both, orcither of them, to a joe — 
judiciall accompt f, / *. ads adit. 
rur.C, Lind,ubi ſupr» 


$ XIX. Of the Time of the Accomp. 


1, The Time is left to the diſcretion of the Ordinary. 


- ® Text. in c. ſtat. $ 
2, Of the general and particular accompt. & pcſtquam.de teſta. 


I. 3. provincial.conſt, 


6 ba = (1) Time appointed for making of the Accompt ſeemeth to cane. 
be arbitrary, that is to ſay, left to the diſcretion of the Ordinary 3, * Lind. in d. c, $ 8 
And (2) although it may ſeem that the Executor ought not to be cal- op m_— 
led to a generall accompt of his whole Executorſhip, betore he have — 

had ſufficient time for the performance of the Will Þ,(which is a twelve- « L.qul/i. C. de Epif. 
month © : ) nevertheleſs in the mean time, it the Executor do not ad- & cer. £01. in c. mma 
miniſter faithfully, or if the Ordinary think it convenient, the Exc- — teſta —— 
Ddd 2 eee ONTO 


—_— 
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« Lind. in d; c. ſtar, CVfor may be compelled to make a particular accompt 4 ; and fo in di- 
verb.congrue.& verb, Vers reſpeas the Law hath appointed the time diverfely. 
rationem- reddere. But whatſoever the Law hath determined herein, it is for the moſt 
JON exec. paxt every-where within this Realm obferved, that the Exccutors pro- 
ok + novnttmun, [rife to the Ordinary, by virtue of their Oath, to make a true and 
; perfe&.accompt whenſoever they ſhall be thereunto called by the ſaid 
* Text. in d.$ poſt- Ordinary * 3 and therefore may be called to a generall accompt within 
" Je Athon the year * : yet I refer the Reader to the ſeveral tiyles of ſeverall Courts, 
elofi. in Legarin, li- for his farther information in this behalt, 


bertat. verb. approb, 
$ XX, Of the manner of making an Accompt. 


1: What Proof is requifite in the Accompt. 

2, Of the diſtribution of the reſidue. 

3. Of the office of the Ordinary in the accompt. 

4. What manner of expences are to be allowed to the Executor. 
5. Of the Citation in the accompt. 


T* we refpe what is to be performed by the Executor who maketh 
* De forma reddendi | the Accompt ® 3 he is not onely to declare what goods and chattels 
—— | 1-0 belonging to the Teſtator he hath received Þ, and what debts and Le- 
_ ":. ©0l. cir. $acies he hath paid for the Teftator ©, and to (1) make due proof 
?. & Venoch de arb. of every payment, that is to ſay, of leſſer ſumms by his oath, and of 
jn4 Ii, 2. cal. 299. greater furnms by other proofs 9, fuch as the Ordinary fhall allow of * : 
-M _— nc, but alſoif (2) any thing do remain of the faid goods and chattels f, 
TY —_— ©5060 the funerals together with the debts and Legacies fatisfied and diſchar- 
: %olin. it'd. ged 8, the fame ovght to be diſtributed, and converted in pios wſus *, 
© Jo. And. in addic. Neither ought the Exccutor to apply any part thereof to his own pri- 
ad Spocel.tr —_ vate uſe, more then is given him by the Teftator,or which the Ordinary 
quid G execucor. Lin, fhall allow him for his labour, or for the like confideration i. Bur of 
in c. ſtaturum. verb. this diſtribution of the refidue (in piosr uſu) there is but ſmall uſe 
reddere rationem. I1« iq theſe daies, as well for that the refidue is commonly left to the Exe- 
let ford _ cutors 3 as alſo for that the Executors are afraid that fome unknown 
in Legatin. liberrar, debts due by the Teltator ſhould afterward ariſe, and fo the Executor 


de executor. teſtam. be compelled to pay the. ſame out of his own purſe. 


Maſcard, Trad. de | 
probac. verb. expenſz. conclu, 922, * Menoch, d. caf. 2cg. Old. de exec. ulr, vol. tir. 8. Ma. 


ſcard, de probac, conclul. 720, f L. cum ſervus, |, de cord. & demon. #® Magn. char. c. 18, 
b Jn c, ſtatuturr. $ ſtatuimus. de teſts, lib. 3. provincial. conſtir, Cant, c, cumtibi. de teſta, extr, Plowd, 
- in caſ. inter Norwood & Read. DoCt. & Stud, li. 2, c, 40, circa medinm. i Text. in d. $ ſtaruimus, 
Qued ramen inrellige prout ſupra (cripſi-ead, part. $ 1 in fin. 


If we reſpeR (3) what is to be performed by the Ordinary in the ma- 
king of this Accompt, I ſuppoſe that it doth appertain unto his office, 
not onely to examine the Accompr, and to ſee whether the ſame be 
rightly calculated , and whether the Accomptapt. do charge himſclf 

» Menodks 4. caf, WIth the receit of the whole goods and chattels of the Teltator, and 
209, Old. d. tit, 8. how much he hath disburſed, cither for funcrals, debts, os L_ &; 
: ut 
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but alſo to have a regard what manner of expences the Accomptant 
requireth to be allowed unto him: for (4) R— and delicate 
expences are not to be allowed, but honeſt and moderate, according 
to the condition of the perſons, And after due examination of the ' d. c. ftatutum, £ 
faid Account, the Ordinary finding the ſame to be true and perfec, ſtatvimus,Oldd, tit, 
may pronounce for the validity thereof, and fo acquit the Executor ſo i 5+ 
far forth as appertaineth to the Eccleſiaſtical] Court ®, But if, UP- ® De qua re atten- 
on the examination of the ſaid Account, it do appear that the Executor dendvs eft cujuique 
hath not dealt faithfully, the Account is to be rejected n, fori ſtylus, 

But whether (5) we reſpeR the office of the Accomptant or of the " Vide infr. $ prox 
Ordinary, this is perpetually co be obſerved, that the Creditors to 
whom the Teſtator did owe any thing, and the Legataries to whom 
the Teftator did bequeath any thing, and all others having intereſt, 
are to be cited to be preſent at the making of the ſaid Account 9; other- * Specul. de tnftr, 
wiſe the Accompt made in their abſence (and they never called ) is not <4it- $ nune vero ali- 


> x a qu#,n.45. Lind.in d. 
prejudiciall unto them P þ. ſtarutum.s & poſt. . 


quan. verb, ordinarius, ® L, de unoquoque. ff. dere jud, & DD. ibid. & ſupr. cad. part. $ 14. 


$ XXI. Of the end and effte& of an Accompt. 
1. The making of an Accompt ordained in favourable regard of Teſta- 


ments, 
2. The effelt of a perfelt and juſt accomyt, 
3. The effelt of an unperfet accompt. 


He (1) End for which it is ordained, that every Teſtamentary 
Executor ſhould be ſubjeR to. make an Account, is this, that the 
hawfull Teſtaments and laft Wills of them which depart this lite ſhould + 
be fully effeed and accompliſhed, according to their true and honeſt 
intents 3 and that the occaſion of defrauding the dead man, and mif- 
{pending his goods by unhoneſt Executors, might be prevented 2. * Jo.de Canib, Tra. 
The (2) effe& which ariſeth of a true and juſt accompt is this z de exec. uit. vc. 5 
the Executor having well and faithfully pertormed his office, and made —_— ui. 9, Old. 
X : K : eod, Trad, tit, &. & 
his accompt accordingly, ought to be acquitted and diſcharged from (,,. e494. part.s 17, 
farther moleſtation and ſuits, as one that hath fully adminitltred and h- 
nihed his office Þ 3 neither is he to be. called by the Ordinary to any * Menoch. d, caf. 
farther account £., 2-9. in fins —_ 
But this finall (3) diſcharge and acquittance cannot be obtained, *>"idg-tit, a6nunin, 
untill the Executor have fully adminittred and accompted, And it c1 ; © do fie 
any inferipur Judge ( I mean under the degree or dignity of a B:{ltop) poch.Older. de exec. 
do grant unto any Executor letters of Acquittance or finall diſcharge, uit. vol. it, 8.0, 17, 
before. a lawfull accompt of full adminittration and faithfull execution 4 e, fin. de reſtam 
be made, that Judge is ipſo fatio ſuſpended ab ingreſ# Ecclefie by the 119.3, provincial.con- 
ſpace of fix monthsd, Belides that the Acquittance it felt doth rot ps gy p* _ 
bench the Executor, when it appeareth that he hath not tully and taith- 4,1, "8cquiezapcia- 
fully adminiltred *, - rus 
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$ XXII. Of the Executor refuſing the Executorſhip, and 
| what he is to take heed of. 


1, The Executor reſolved to refuſe, muſt not meddle as Executor, 
2, Who i ſaid to medadle as Executor, or not. 


F the (1) Executor named in the Teſtament reſolve not to ſtand 
to the Executorſhip, but to refuſe the ſame then muſt he beware 
that he do not adminiſter the goods of the deceaſed as Executor : for 
having once adminiſired as Executor, he may at any time after be com- 
4 Panor, in c. Johan- Pelled to undergo the burthen of an Executor ®, and alſo may be ſued 
nes. Boi. in c. tua as Executor by the Creditors of the Teſtator 3 though he cannot ſue 
nobis. de teſta. extr. others as Executor, for that he hath not the Will under the Ordinarie's 
d Perkins tit. reſta- (64] b, 
mene, fol. 93. Plowd. (2) man is then ſaid. to adminiſter as Executor, ſo that thereby 
in caſ. 1nter Greisb, | 
& Fox. Brock tit, he may be compelled to ſtand to the Executorſhip, when he doth 
EXEC. Ce 49» perform thoſe a&ts which be proper to an Executor © ; as to pay the 
* L. pro hzred. ff. 1:þts due by the Teſtator, or to receive any debts due unto the Te- 


_—— = ftator, or to give acquittances for the ſame 4, with other ſuch 


ulr, vo.lib.12-tit.9.n, like acts *, 


18, i. 
« Maſcard, de probace concl. 44. 1. $+ 29. 45. Fitz. Abridg. tir, executor, ne 38, * Aditio hzreditatis 


quomodo probatur copioſe Maſca, Tract. de probac. qui per multas conclufiones hanc materiam proſequi- 
tur in verb, aditio. 


- 


Inſomuch that if a ſtranger (one I mean who is neither Executor 

nor Adminiſtrator) ſhall aſſume upon him the office of an Executor or 

Adminittrator, by uſing the goods of the deceaſed, or by taking them 

into his poſſeſſion 3 this is a ſufficient adminiſtration to charge him as 

Executorof his own wrong, whereby they to whom the Teftator was 

indebted may recover their debts againſt him 3 fo that there be no other 

Executor or Adminiftrator, who hath proved the Will or adminiftred 

the goods of the deceaſed, againſt whom the Creditors may have action 

*-Do. Ccke lib, $, for the recovery of their debts*. But when the Will is proved, or Ad- 
relationum,. fol. 33, miniſtration granted, and they intermeddled 5 in this cafe, albeit a 
34-in Reades caſe. ſtranger take the deceaſed's goods into his own hands , challenging 
them for his own, and do uſe and diſpoſe them as his own, yet 

this doth not. make him Executor of his own wrong by conſiruction of 

Law : becauſe there is another Executor of right, whom the Creditor 

+Remedium ordina- may charge, and againſt whom he may bring his ation F. And thoſe 
A ——_ © goods which the right Executor taketh forth of the other's poſſeflion, 
ES: aku after he hath adminiftred, are afſets in his hands ||. And yet for all 
ordinarium cum this, albeit there be an Executor which doth adminiſter, yet if the 
auxilio in ſubſidium ſtranger take thoſe goods, and, claiming to be Executor, pay debts 
TE and receive debts, or pay legacics, and intermeddle as Executor 3 
L.Do.Coke ubj ſupra, there, becauſe of fuch expreſs adminifiring as Executor, he oy < 

| charge 


apain 
Picrs 
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charged as Exccutor of his own wrong, although there be another Ex- 

ecutor of right *': as in the former caſe, where he doth take the goods * Ibidem. unde ii 
of the deceaſed, before the right Executor have taken upon him 'Mpuret, quia os ſiu- 
the Executorſhip, or proved the Will; in which caſc he is chargeable may > oagen - aperu- 
as Executor of his own wrong, whereas the right Executor ſhall not cent, que woke __ 
be charged but with thoſe goods which come to his hands after he hath nocenc. Lode reg, jur. 
aſſumed upon him the charge of executing the Teltator's laſt Will +, 
And here alſoit is to be noted, that a man ſhall be charged as Exccutor 7 Do. Coke ubj ſup. 
ot his own wrong, which taketh into his hands any of the goods of the 

deceaſed, although the Teſtator were indebted unto him, and he onely 

intending to ſatisty his own debt, doth take and retain fo much of the 

deceaſed's goods as doth countervail his debt, and no more ||: for he || Do. Coke lib, 2, 
may not be his own carver in this caſe *, becaufe of the great inconve- #elationum, fol. 32, 
nience and confuſion which otherwiſe would inſue 3 for then, when- Eons. Ghi 
ſoever any died indebted more then his goods would: extend to dif- jus dicere. L. uni. C: 
charge, every of the Creditors would ſtrive to fatisty himfelt firlt, and Nequis in caul. fan. 
by. torce or tart means bar the reſt from. their right, contrary to 

right f. | + Nemo ex dolo ſuo 


But if a man doe thoſe as which are not proper toan Executor, he {Vet reportare com: 
is not ſaid to have adminiſtred as Executor to the effe@ atoreſaid * : as, graudibus gr 
to feed the cattell of the deceaſed, leit they ſhould periſh 8,or to take into omnibus modis oc- 
his cuſtody the goods of the deceaſed, to the end they may be fafe from Curr. C. ſees, de re- 
being ſtoln or purloined Þ ; or to diſpoſe of the Tecliator's goods about Fa Sena 
the funerals i; for theſe be deeds of charity common to every Chritti- yjc. vol. lit. x2, tir, 
an, and not peculiar to an Executor*, Likewiſe to make an Inven- 9. n. 18. : 
tory of the goods of the deceaſed, is not to adminiſter as Executor | , * d.L-pro ner. Firze 
or to deliver to the wite her convenient apparell®; or to take the CIC 
Teſtator's horſe and ride him, or to uſe him as his own, ſuppoſing him « g,4, L.-pro har. & 
not to be the Teltator's, but his own " 3 or to take of the goods of the ibi DD.Lind. ind. c. 
Teſtator by the lawfull and unfiaudulent gift of the Teliator ®%, And fſtarutum. "a + 
generally, whoſoever as a meer treſpaſſer catreth into the goods of the wget tn wg I 
Teltator, whether it be to things living, as horſe, kine, theep, or dead « 1., non hoe, C.unde 
things, as pots, pans, diſhes, converting the ſame to his own proper legit. d, L. pro hr. 
uſe, and not to the uſe of the Teltator, as tothe payment ot che Tetta- _ —_ N. 39. 
- . — anr. de conictt. 
tor's debts or legacies, doth not adminilter as Executor P, ule. vol.1i.12-tir. 9.n. 


15. Jaſ.& Alex. in L. ult. $ fin autem. C. de jure deli. quzz opinio communis eſt, adverſus Far. & ejus (-= 
quaces, ut reſert Maſcard. de probac, concl, 49. fed cum dittinione, ut iht per cundem, ® Brook tit, 
admin.n.6, Tu autem vide Maſcard. de provac, concl. 44-n. 46. &c. Dyer fol, 165, * Brock tit. a%- 
min, n, 28, Huc pertiner quod ſcriprum retiqu't Maſcard. de provac, concl. 45. n. 45, &c. * Brook tit, 
EXCcut, N. 152, Maſcard, d. concl. 45. n. 29. &c. *® Brock tir, exccnt, n. 165, tit. ad&minift. nh. 42+ 


Which former concluſions are generally trace, whenas another 5 
namcd Executor, and as Executor hath intermeddled with the goods 
of the deceaſed ; for then he which didwithout authority take the 
goods of the deceaſed into his own poſſcihon, or dilpolcth thereof tc; 
his own private uſe, tha!l not be ſubject to be fucd as Executor of 1s 


own wrong, by the Creditors of the decealcd, ſeeing they have action 
apainlt the right Exccutor, and he again hath action agatalt the occu- 
picrs of the (aid goods without authority, as is atore (aid | What it | Supr.-24d, 52, 64.4 
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the Executor named:in the Teſtament prove the ſame? whether is he 

thereby ticd to ſatisfy the Creditors of the deceaſed, as one that hath 

+ Labridg, dex caſes adminiſtred ? It ſeemeth that he is not *, unleſs alſo he pay the fees due 
edir, An, Do. 1597. out of the goods of the deceaſed. What if the Executor named in the 
_ "—_ _ "©; Teſtament do take the goods to him deviſed by the Will? whether is 
probatio ” hr he hereby adjudged to have adminiſtred as Executor , and conſe- 
eſt opus ſpirituale , quently tied to anſwer the Creditors as Executor ? It ſeemeth that 
{me adminiſtrarione. he js 4, unleſs they had been delivered unto him by another 3 in 


CS a —_ caſe it ſeemeth that he hath not adminiſtred to the efteQt afore- 


392, aid. 
Howbeit, in theſe caſes and ſuch like, whoſoever feareth to be ad- 
- judged Executor adiminiſtring of his own wrong, the moſt ſafe courle is 
not to-meddle at all, but utterly to abſtain from all manner of uſe of 
the Teltator's goods 3 and namely, let him beware that he do not (ell 
« Brook tit. admin. any goods, or kill any cattell of the deceaſed 4, 
n. 26, Quamvis jure 
Civili cerrocertius eſt, eum qui res perituras, quz videlicet ſervando fervarinon poſſunr, diftraxir, in ea 
—_— ut pro hzrede non rit, quia hoc non adeundi animo faQum prefumitur,d. L, pro 
rede. 
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By what means 


TESTAMENTS 
LAST WILLS 


become void. 


The Seventh Part. 


$ 1. 


1. Teftaments loſe their force two waies, 

2, By what means Teſtaments are void from the beginning, 

3. By what means the Teſtament, once good , is made woid afier- 
wards, 

4. How we may know when tbe Teftament is wid from the begin- 
ning, 


: [therto of thoſe things which appertain to the making and as 
H compliſhing of Teltaments ; now of ſuch things as tend to the 


diſſolution thereof. | 
Albeit (1) the means whereby Teſtaments and la Wills do loſe , De quibus Vigel. in 
their force be many * : yet they may be reduced totwo ®. ſua method, jur, ci» 


The firſt is, when (2) there is ſome Original detect or corrupti- vil.l.g. C.g. cum ſeq. 
: is : h di ies: Ccitherb (6 * Vigl. in tir, quib, 
on in the Teltament © 3 which may happen divers waies : either becauſe de, oe 
the Teſtator is ſuch a perſon as cannot makea Teſtament or laſt Willd; ©; «5 quzramus. ff. 
or becauſe the things bequeathed are not deviſable by Will *, Or be dercſta, 
cauſe the manner of the diſpoſition is unlawtull * 3 or tor that the per- * Supra part. 2. 
ſon named Executor is incapable thereof 3 or tor ſome other cauſe A— gk 
E ce hereaftex "PAs 5+ 


” L.A 
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® Infra $ prey, cum hercafter expreſſed b, And ſuch 2 Teſtament or laſt Will being void 
SS ſeq. uſquead 5 14, originally, or from the beginning, is called nullum, lometimes injuſtum, 
4 NMioſing, & Vigl, in Or #0# jure fagum |, 

in-t17.quid. mod, reſt. © The other means is, when (3) the Teſtament or laſt Will, being 
« bc. Infhe, free from originall fault, doth afterwards become void *. And this al- 


Vigl. in d, tir, qui- ! . 
bu” m_ BOO et ſo may happen divers waies: as by the making of a later Teſtament 1; 


L.$ poſteriore. Inſt, or by revoking or canceNing of that which is made ® or by alteration 
quiv.mod. eſta. infir. of the ſtate of the Teftator ® 3 or by forbidding or hindering the Teſta- 
LF. Get quz te- © tomake another Teſtament-® 3 or if he that is named Executor will 
fta, del. ff, & inf, $« Not, Or doth become unable to be Executor? 3 and; by many other 
Is, 16, means more particularly ſhewed hereafter 4. And this: kind of Teſta- 
* $ allo. Inſt. quibus ment which, once being good, becometh void ex pyt fao, is ſometimes 


med.rtcſta, infir. & in- : OY - 
fras 17, called ruptum, ſometimes irritum *, 


® Tit, f1 quis aliquem ; 
reſtari prohib, ff. & C. & infrag 18, ® L.z. f,de jnjuſt. rupr. & irrir. teſtam. & infr. $19. 4 Infr, 
$ 20, Cum rcliquis $5 uſque ad finem, * Tir, de in;uſt, Tup, & 1rrit, teſtam, A. d. $5 alio. Inſt, quib, mod, 


icſta, infir, 


Touching the former. of theſe void Teſtaments, foraſmuch as we 
have already declared who may make a Teſtament, what thing may 
be diſpoſed, what form is lawtull, and who may be Executor or Le- 
gatary 3 and on the contrary, what perſon catinot make a Teſtament, 
what thing cannot be deviſed, what form is not lawtull, and what 
perſon is not capable of anExecutorfhip or Legacy; it is a matter of little 
labour, and leſs difficulty, by examination of the premiſles, to colle& 
and diſcern (4) when the Teſtament is originally void, either in rc- 
ſpe of the Teltator, or of the thing bequeathed, or of the form of the 
diſpoſition, or of the perſon of the Executor or Legatary, Whereunto 
it may be added, that the Teſtament is originally void, or at the leaſt 
voidable by exception, when the Teltator is compelled by fear t, or 


Infra $ prox 
Tf $ y circumvented by fraud *, or overcome-by immoderate flattery , to 
" Infra $ 4 make the ſame. Tt isalſo void from the beginning» ſometimes by rea- 


fon of error *, ſometimes by reaſon of uncertainty Y, and ſometimes by 


os : 5. cum ſeq. reaſon of imperfeftion *, and ſometimes becauſe the Teliator hath not 
z Infra $ 12. animum teftandi ©, a meaning to make his Teſtament or laſt Will. 
« Infra $ 13» Touching the other kind of theſe Teftaments, ſuch,T mean, as were 
; good at the firſt, but do become yoid afterwards, we ſhall ſpeak more 
particularly hereafter. | | U 
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$ II, Of the Teſtament made by Fear. 


x. Exception of Fear deftiroyeth the Teſtament. 
2, Whether this exception be prejudicial to any other then to the Au- 
thour thereof. 
3» What if the Teſtament be confirmed with an oath ? 
4+. What if the force be not of preſent hurt ? 
5. What if the Teſtament be made after the time of the violence offered, 
and not at that inſtant ? 
6. Whether the Teſtament made by fesr be void iplo jure. 
7. Vain fear bindereth not the validity of the Tejtament, 
8. The Teſtament confirmed after fear paſt «5 good, 
9. The Teſtament is good, ſaving in favour of the Authour of this fear 
and his complices, 
10. What if the Teſtator proteſt that he made his Teſtament being com- 
pelled by fear ? whether doth this proteſtation make void the Te- 
ftament ? 


Noting more contrary to free conſent then Fear *®. Worthily * Nihil conſ-» fi, de 
(1) therefore is that Teſtament to be repelled which is made up- \\8: vt * 


: l ; : \ vm im L fo. £ 
on juſt fear®. Which concluſion is diverſly both extended and li- ,,;. ——_—_ — 
mited, prohib.f. Jaſ. & Sich. 


 _ In Rub. (1 quis ali. 
quem. C, quamvis communi DoRorum opinione, hujuſmodi teſtamenr, non fit ipſo jure nullum, ut per 
Graſl. Theſaur, com. op. 5 teſt. q. 23. £ oarez. |. rec. ſenten, verb. teſtam. n. 56, 57. 


The firſt Extenſion is, that the Teſtament made by fear is uneffeQu- 
all, not (2) onely in reſpe of that perſon who put the Teſtator in 
fear, but in reſpe& of other perſons allo © 3 albeit. ignorant of that fear © gj6, in Rub. f 


wherewith the Teſtator was conlirained in their behalf 9, quis aliqu. prohib. if, 
Bariin d, L, fin. El, 


trac. var. tir. de h's qui prohib, aliquem teſtari, n. 44 *4 Bar. & 2off. vbi ſupr. Contrar. ramen opinic» 
nem trenent Jaf. & Siehar., in Rub. fi quis aliquem, C. Sed diſtingue, ur infra in limirac. 4- 


Segondly, the (3) Teſtament is overthrown by the exception of tear, 
albeit the Teſtator did with an Oath confirm the ſame during the tear *. * Quamvis de padtis. 
For where aman being overcome with fear, to the end he may eſcape | * 
that danger, doth ſwear with his mouth to perform that thing which 
he intendeth not with his heart 3 this Oath doth not give any firength 
to that a&f ; but contrariwiſe, the a& is ſo much the weaker, by ,;. "oy pron 
how much the ſuſpicion .of fear by this extorted Oath is made the ge jurejur,extzacn 8, 


{tronger. declar, 4. | 
Thirdly, (4) not onely that Tcftament is deprived of lawtull force c m—_ __ _ 
which the Teſtator is conltrained to make by preſent force and vio- x Lins uadrup. in- 
lence, þut that alſo where the Teltator is but onely threatned with tu- {1 r,de aRionwubt rra- 
ture evils, being ſuchas may move jult tcar®. Alttough by the Ct- ae qui OIL 


vill Law in other reſpects, that is to ſay, of greatey or lefier punitii- 


. % ©Y' 
G & - LEE 


—th 
x © — — ” - 
A x 
BY —— . 0 —_ 
- - i 4 T - - I 
A  mm—_— cz Ci 
- - <. - - bh 
_ = 


386 ; How Teſtaments become void. Part VII 


—_— 


ment of the authour of this fear, there is great difference, whether he 

exerciſe violence againſt the Teſiator, or threatnings onely 3 as alfo 
d Sichar, in d. Rub. whether the violence be ogen or ſecret © : of which puniſhment we have- 
Jul. Clar. $falſum.Z& ercat uſe in England, except it be for forgery of Willsi, 
P ma I E Fourthly, albeit (5) the Teftament were not madeat the time of the 
—_ violence or threatnings executed, but afterwards; yet the cauſe of the 

fear (ti]l enduring, it is of no more force then it it had been made at the 
 Zaf.in L. f1 ob tur- te of the former beating or threatnings*. 
a >. The Limitations of this former concluſion are theſe. Firſt, the Fe- 
——_— t.tir.o. n.z. fiament (6) made by fear is not void ipſojure, but voidable by the help 
' Bar, inL.fin. fiquis of exception !, The reaſon is, becauſe he that doeth an a through 
aliq. teſtari prohib, fear, doth after a ſort conſent ®, that is to ſay, of twoevils he chuſeth 
oy 5 Qi * and isWilling rather to make a Teſtament, then to incur 
IH mulier.$ pen. the perill threatned #. Andalbeit ſome be of this opinion, that the 
f, quod mer, cauſa. Teſtament made by fear is void ipſo jurez and that in this caſe a con- 
* Weſenb.in tir.quod g,.;ned Will is no Will, being rather nolantas, then volunts? : yet 
——— the common opinion is againſt them 4, unleſs the coaQtion be not con- 


» Vaſq. de ſuccef. ditionall, but preciſe, neceſſary, and inevitable. 

crea, $ 17. requihir, 

22, Jaſ. in Rub, f quis aliquem teſt. prohib.C. 4 Vaſq.d. $ 19. n: $s. Graff, Theſaur. com. op. $ reſt, 
q. 83. Soarez. cod, |, verb. reſt. n. 55, 57. Manric. de conjeR. uit. vol, I, 1. tit. 3-1. 2.tit. 7. * Quia 
tunc omnino deeſt volunras, Welen. in tit, quod mer. cauſa, 


+ L. fi avis abal. of, The ſecond Limitation is, when (7) the fear is but a vain fear þ : 
de re. itid. L, yani,de (for a jult fear onely, that is, ſuch a tear as may move a conltant manor 
= - mc. Woman, maketh void the Teſtament * 3 as the tear of death, or of bodily 
com dileA us. dehis Durt,or of impriſonment, or of the loſs of all or moſt part of one's gouds, 
quz metum extra. and ſuch like fear ; ) whereof no certain rule can be delivered, but it is 
Mantic. de conje&. Jeft to the diſcretion of the Judge, who ought not onely to conſider the 
ulr. vol, lib. 2. tit. 7+ quality of the threatnings, but alſo the perſons, as well threatned, as 
anda threatning 3 and in the threatned, the ſex, the age, the Courage, or 
* Menoch, de Arb, Puſillanimity 3 and in the perſon threatning, the power, the difpoſiti- 
Jud.caC.135.Maſcar. 0, and whether he be a meer boalter, or performer of his threats », 

tra. de prob, conc. Thirdly, if the (8) Teltator afterward, when there is no cauſe of 


I-54 Idem Menoch. fear do ratify and confirm the Teſtament, I ſuppoſe the Teſtament to 


i 1 i be good in Law *, 
ED ls his que Fourthly, where (9) it-is ſaid that the Teſtament is uneffectuall, as 


ric. L.fi ob.turper, well in reſpect of the authour of the fear, as of others for whom he ex- 
f. de cond. inded. torteth any benefit inthe Teliament : yet if the Teſtator of his own ac- 
— mo ® PET cord do in the ſameTeltament bequeath any Legacy to any other perſons 
Ds pum 30" beſides theſe afore named,the Teſtament in that reſpe& is not unlawfuly, 
Y Bar.in d.L, fin. $S Fifthly, if the (10) Teſtator, after the making of the Teſtament, 
ſi quis aliq. ff. Bal. in qo affirm or proteſt generally, that the Teſtament by him made was 
L wy done through fear, not exprefling particularly by whom! he was com- 
Mantic, de conje&, pelled thereunto 3 ſuch bare proteſtation doth not make void the Telta- 
ult.vol.l.2. rir.7.n.5- ment * : but if the Teſtator doth expreſs by whom he was conſtrained, 
* Manric, ubi fupra. rroteſting that he would gladly alter the Teſtament, but for fear of the 
gs —_ 1 perſons by him named 3 by ſuch afſertion the Teliament is void, at the 
quem feitari pro : x ; ſr A . 
hib. C. N. 5, lealt in the prejudice of thoſe perſons *. 
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$ III. Of Teſtaments made by Fraud, 


I. Fraud as deteſtable as Force. 
2, Whether all manner of Deceit be evil, 
3. What if the Deceit be very ſmall. 


Raud (T1) isno leſs deteſtable in Law then open force ®. Where- * Olden." de Attion; 
fore when the Teſtator is circumvented by fraud , the Telta- pony 09" wang aQi- 
ment is of no more force then if he were conſtrained by fear Þ. og 34rapee de 
Nevertheleſs (2) when the Deceit is not evill, but good, (for all inoffic. teſta. L.1. de 
deceit is not evill ©,) ſuch deceit doth not hinder the Teſtament 4. For *excep. dol, ff, 
example z the Teſtator intending to beſtow all his goods upon ſome —- in tit. de dolo 
vile and naughty perfon, omitting his honelt wite and dutitull chil- « za1q, int. 6 quis 
dren 3 it the wife or children beguile the Teſtator, perſwading him aliquem reftari pro- 
that that lewd perſon is dead or by ſome other means deceive the Te- hib.C.& Sich.ia Rub. 
ſtator, and ſo.procure themſelves to be made Executors, or univerſall Idid. 
Legataries : this deceit is not reproved as eyill, and therefore the Te- 
ſtament is not to be repelled as unlawtull *, * Bald. in d. L. 1. 
It ſeemeth (3) alfo that the Teſtament isnot void, when the deceit 17, » 
is very light and ſmall; ſuch as cannot beguile a prudent man or wo- 
man *, © For as that fear onely-is termed jult, and isable to overthrow *C. cum dile&us. de 
the Teſtament, which may overcome a conſtant man : fo that deceit _ yh velsmetus 
onely ſeemeth ſufficient to repell the approbation of a Teſtament, which "TIT mma. 
may deceive a prudent perſon 8. Howbeit, (ifthis limitation be true, ) s Panor. in d.c. cum- 
yet aSin that caſe it isleft to the diſcretion of the Judge, to determine dilectus. n, 4. Marfit, 
what fearis juſt, reſpeRing the quality of the threats, tagether with the MLA _ 
diſpoſition of the parties ſo in this caſe, the Judge comparing the de- CE © mm ewe 
« 2 : ganrer, 1.Ge ao 
ceit with the capacity or underſtanding of the perſon deceived, may lo, inprin. d. L. 
beſt diſcern whether it be ſach a deceit as may overthrow the Tetta- 
ment or not ®, > Arg, d, c. dilet. 
How the Teſtator may be induced by fraud to make or revoke his 
Teſtament, were it not that the crafty would put the {ame in practice, 
isa thing not altogether unworthy the underſtanding. Burt lett by in- 
ſtrucing the better to avoid the ſarne, I might allo teach the evil-at- 
feed to follow the fame ſufliceth it to refer the Reader to that which 
hath-been ſpoken of captious Wills i, and to that which hercatter ſhall ' Supr.parts 4. $ 22+ 
be uttered of forbidding or hindring the Teſtator to make or alter his 
Will &; * Infra $ 10, 


ow - PR_ - 6 = cody 
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$ IV. Of Teſtaments made by Flattety. 


1. Flattering perſwaſions not always unlawful, 

2, What if fear go before ? 

3. What if fraud be intermingled with flattery ? 

4. What if the Teftator be of weak judgement, and the Legacy 
reat © ; 

5. W, bh if the Teſtator be under the government of the flatterer ? 

6. What if the flatteries be immoderate ? 

7. What if the Teftator have made a former Teſtament ? 


TFT T isnot (1) unlawfull for a man by honeſt interceſſions, and mo- 
deſi perſwaſions, to procure either another perſon or himſelf to be 
« OlJen. de ation, Made Executor® ; neither is it altogether unlawfull for a man, even 
clafl. 5, fol. $18. in With fair and flattering ſpeeches, to move the Teſtator to make him his 
Oy Pe 6 bo give nie "s gp0gs 2 rear yer _ rp ws 
win pa Sar” -4 e firſt caſe is, when (2) he that is made Executor did firſt beat 
ERED or threaten.the Teſtator, and thereby did put him in fear: for then it 
< Peck. de teſt, cor» is juſtly ſuſpected and preſumed, that the Teſtator is moved to make 
Jug-l.1.c.9.n.23. Jaſ. his Teſtament rather by fear then by fair ſpeeches . 
COINS « The ſecond caſe is,(3) when unto flattery is joyned fraud or deceit 4, 
Sod Menoch, de Thethird caſe is, (4) when the Teſtator is a perſon of weak judge- 
arb.Jud.c. 395.n.41, ment, and eaſy to be perſwaded, and the Legacy great T, 
vgs _ The fourth (5) caſe like unto this is, when the Teſtator is under the 
; + Obdin, can. government of the perſwader, orin his danger f. And therefore if the 
clafſ.$.f.518 Menoch, Phylician during the time of fickneſs be inſtant with the Teltator 
d. caſ.395.n.41.Af- to make him his Executor, or to give him his goods, this Teſtament is 
o_—_ _ 69. q:1, not good 8 z forthe Law preſumeth, that the Teſtator did it leſt the 
Op acony hh mage Phyſician ſhould forſake him, or negligently cure him Þ, So it is if the 
f Molin. in Apoſtil, Teltator being ſick, his wite neglect to help him,or to provide remedy 
2 Peck. de teſtam. for the recovery of his health, and nevertheleſs in the mcan time bufily 
conjug. I. 1. £:9-N.5. apply him with fweet and flattering ſpeeches, to make her his Execu- 


> tar gry trix, or to beſtow his goods upon her : for in this caſe the diſpolition is 


# Peckius ubi ſupra, uneffectuall l, 
&in c. 19, eod,L. Lu- The fifth caſe is, (6) when the perſwader is very importunate* : 


cas de Penna in d. L. for an importunate beggar is compared to an Extortor !; and it is an 


aa p__ impudent part ſtill to gape and cry upon the Teltator, and not to be 


Garrulws egroto me- content with the firlt or ſecond deniall ®, 
dicw fi forte medetur, The fixth caſe is, (7) when the Teftator hath made another Teſia- 
Alrer adeft morbws rent before 3 for then the latter Teſtament, made at the inſtjgation or 


contimunſque dolor. : qa? . 
i _ lib, 4 de 1equelt of another perſon, is not good in prejudice of the tormer ", 


reſta. conjug. c. 9.n, as Elſewhere is and ſhall be declaredo, | 
5. Math. de Afﬀiia. | _ 
decif, 6g, * C.fhn.2-.4-3-Abb.in c. przterea. de offic:defegi. exrr, Menoch.de Arbir. Jud, caf. 395.n. 41.8 
[atius Peckius d.c.g.n,9. ! Imol.inc.petitio de jure.Veckias in dec.g. n.9, L.1. $ perſuadere.ft.de fer. cor. 
» Peckivs ubi ſupr. Rebuff,Tradt, de re(cript.2.gloſl.3. *® Socin. Jun. conf). 14. vols2, Peckius in d.c. 9. 
-verfic.tertio, ® Supra pair, 2. $ 27. infia $ 14+ liMitac, 4. 
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 $ V. Of Error, 


1. Error may happen in divers reſpetis. 
2, Of error in the perſon of the Executor or Legatary, 
3. Of error inthe name of the Executor or Legatary, 
4. Of errer in the quality of the Executor or Legatary. 
5. Whether a falſe cauſe makes void the diſpoſition. 
6. Error in the thing bequeathed, manifold, 
7. Of error in the proper name of the thing bequeathed. 
8, Of error in the name appellative of the thing bequeathed, 
9. 7 the difference betwixt a proper name, and a name appel- 
ative, 
10. An objetion, with the anſwer, 
11, Certain caſes wherein error in the name appellative is not burt« 
full, 
12, Error inthe ſubſtance of the legacy doth deſtroy the legacy, 
13. Error inthe quantity of the thing bequeathed is not burtfull, 
14. Certain caſes wherein error in quantity doth deſtroy the le- 
acy, 
15. Certain caſes wherein error in the quantity of thething bequea= 
thed as a certain body #s not hurtfull, 
16, Error in the quality of the thing bequeathed doth not deſtroy the 
legacy, 


17. Error inthe form of the diſpoſition doth deſtroy the force thereof. 


Rror doth ſometimes overthrow the diſpoſition of the Teſtator , 
ſometimes not. Therctore that we may underſtand whether this 
error hurt or not, we are to conſider, (1) whether the error doth re* 
ſpe the Executor or Legatary, or the Thing bequeathed, or the Form 
of the diſpolition. And if it do reſpe& the Executor or Legatary,then 
whether the Teftator do erre in the Perſon, or in the Name, or in the 
Quality of the Executor or Legatary. 
When (2) the Teſtator doth erre in the Perſon of the Exccutor or Le- 
gatary, ſuppoſing him whom he maketh Executor, or to whom he doth 
bequeath any Legacy, 'to be another perſon then he is, the dilpolition is 


void *, Forexample, the Teltator intending to make Joby at Stile his « I, quorics. ff, h#- 


Exccutor, or to give to Fohx at Stile an hundrcd pound, he faith, I red. inftr, 
make Fobn at Noke my Exccutor, or, I give to Jobs at Neke an hundred 
pound. In this cafe neither can John at Stile nox John at Noke be Ex- 


ecutors, orobtain the Legacy ®. The reaſon is this: Fohn at Noke is t py.in d.L. quotizs, 


excluded, becauſethe Teliator never thought itz John at Stile is exclu- 
ded, becauſe the Teltator never ſpoke it : tor meaning without {pca- 
king is nothing, and ſpeech without mcaning is lels ©, e d. L. quories, & I, 


When (3) the Teliator doth erre in the Name of the Executor or in ambiguo.tt de rev. 


du's, 


Legatary, and not in the perſon, ſuch error doth not hurt ©, but in © I 
certain caſes. One is, when the Teliator is blind z tor then it is knfpec- 4, ,p. 


» 


we WT "IANSELR, Rod Br he coroner.” = ; 4 


_ 


RES 3s 


wed” 1, 1 IE 


* Jaſ. & Sichard, in ted that the Teſtator doth miſtake the perſon, together with the name *, 
— OS Another is, when the Teltator doth erre in the name of his own ſon f, 
fund.f.de leg.1, n.g, OT Of his father 8. The reaſon is, for that this groſs error doth note the 
quem vide, Teſtatorof folly ® : but a fool, or he that is not of ſound memory, can. 
f Sichar.ind.L. fiin not make a Tetitament i. Much more is the diſpoſition void, if the Te. 


ape te 5g #3; ſtator doerre in his own name *: as if the Teſtator ſay, I Peter make 
Fab leg.1 *ubi ſublimi. My Teltament, where his name is Fobn : for this is a plain andevident 


tat hanc limitac, proof of his folly, or lack of ſufficient memory |. 

quando viz. natus & 

educatus effer filius in loco remoro. -£ Ripa ind. L. ſfiquamvis.n. 8. * Sichard. & aliiind. L.fiinno. 
mine. * Supra 2. part. $4. * Jaſ.in d. L, fiinnomine, * Bar. in L, cum in liberis. C, de hered, in- 
ſtir. & eſt communis opinio, ur per Grafl. Theſaur. com, op. $ Inſtit, q. 29. 0. 2, 


When (4) the Teſtator doth erre in the Quality of the Executor or 
Þ L. _ _—_ Legatary, this error is not hurtfull ®, unleſs that quality were the final 
OE on —_ ** cauſe wherefore the Teſtator made him Executor or Legatary : for the 
Mantic, de conieR, EXrOr in ſuch a quality doth make void the diſpoſition *. For example ; 
ulc. vol, lib.4.tir.s.n. the Teſtator ſaith, I make my colin Fohn at Stile my Executor, or, I 
Is Rk GoGaſies in pjve tomy <ofin Fohn at Stile an hundred pound : in this caſe, if oh» 
me" — up - deNZ- 7+ Stile be not colin to the Teftator, he cannot obtain the Executorſhip, 
» L, neque profeſſio. Or Legacy 9. Hereunto it may be added, that it the Teltator doerro- 
C. de tetta. ' neouſly expreſs a falſe cauſe, the diſpoſition is void P. For example; 
= —_ my the Teſtator ſaith, Becauſe thou didft lend me an hundred pound, I 
rein op. £ Inſtic.. Þ£queath unto thee an hundred pound 4 or, Becauſe my for is dead, 
9. 29. 0.4. ubi referr thou ſhalt be my Executor® : In which caſes, the cauſe being falſe, the 
hanc op. eſſe recep- diſpoſition is of no force. And although it be written, that a falſe de- 
ray ab omnibus, nifi on ration or falſe cauſe doth not hurt the diſpoſition + : yet that is 


po gn _ to be underſtood, where the Teſtator doth not ignorantly, but witting- 


ſanguineum ſuurn, ly * expreſſe the ſame. 


P Bar, in L, demon- 

firatio.$ quod aurem. ff. de cond. & Cemon. n. 13. 4 Bar. ubi ſupra. verb. quzdam cauſa proxima, 
*L, ſui.ff, de hzred. inſtit. Sichard. in Rub. de hzred. inflit, C.n. 3. f L. cum tale. $ falſam, de cond, 
2 demon. ff, $ longe. Inftit, de lega, * Glofl.in L, 1. C. de falſa cauſa adjett. & ibi DoQores, 


; But (5) when the Teſtator doth ignorantly expreſs a cauſe, which 
” Bar. in d.L.demon- j« ( annexed unto the Legacy *, as without the which cauſe he would 


_— One 4... not have given that Legacy * : in this caſezthe cauſe being falſe, the le- 


1non. ff,n. 13. & Paul, gacy is void Y. 

de Caſtr. ind. L.n.s. * Secus ficauſa fir impulſiva rantum, quz ab ignorante adjicitur: nam illa, quan- 
rumcunque falſa, non viciat diſpotitione, niſi forte nan cauſative, ſed conditionalirer fit adjefa 3 quia 
runc V.ciaiur d/ſpoſitio, five intellexerit, five ignoraverit teſtator cauſam illam non exiſtere. Sichard. in 


Rub, Paul. de Caſtr. in d. L, demonſtratio, Minfing. & alit ind. $ longe. Inſtit, de lega. Vigel. Method. jur. 
civil. lib. 12.C, 10.cxcep. 71. Y Porciusin $ longe, tnſtic. de lega, 8 ibi Minſing. n. 2. Sich- in Rub. de he» 


red. inſtit, C. & Paul. in d, L. demonſtratio., 


If the (6) error touch the Thing bequeathed, then we are to enquire 
whether the Teſtator do erre in the Name, or in the Subſtance, or in 
the Quality, orin the Quantity of the thing bequeathed. 

The (7) error of the Teſtator in the proper Name of the thing be- 


gueathed doth not hurt the validity of the Legacy, fo that the body or 
{ubſtance 


390 How Teſtaments become void. Part vir. 


Part VII. How Teſtaments become void. 391 


ſubſtance of the thing bequeathed be certain *. For example the Te- : gg quidem in no- 
ator doth bequeath his horſe Bucephal,whereas the name of his horſe is mine. Inſtr. de lega- 
Arundel : this error is not hurtfull, but that the Legatary may obtain quz ſententia_com- 
the horſe Arandel, if the Teftator's meaning be certain *®. For names _ eſt.Graſl. The- 
, ' , X - faur. com. op. $ Le- 

were deviſed todiſcern things, If theretore we have the thing, it gatum. 9. 65. 
Skilleth not tor the name ©. * Bar. ZaC. & alii in 
L. fi quis in fund. &. 

deleg: 1. * L. Labeo, ff, de ſup. leg. * d. $ fi quidem in nomine. Inſtic. delega. 


The ($) error in the Name appellative of the thing bequeathed doth 
deſtroy the Legacy 4. For example3 the Teſtator intending to be- *Si quis in fund. f, 
queath an horſe, doth bequeath an oxe 3 or meaning to bequeath gold, de leg. 1. 
doth bequeath apparell : in both theſe caſes the Legacy is void F. The * d. L.f quisin funds 
reaſon of the difterence (I mean, of the divers effects betwixt the error 
in proper names and the error in names appellative) is, becauſe (9) a 
proper name is an accident attributed to ſome ſingular or individuall 
thing, to diſtinguiſh the ſame from other ſingular things of the ſame 
kind : whereas names appellative do reſpe& the ſubſtance of things, 
and being common to every ſingular of the ſame kind, make them to 
differ from things of other kind or ſubſtance f. Againſt (10) this © Minſing. ind. $ fi 
reaſon it is commonly objected, that words or names are but invented —_—_— ID 
, , .DD., nm d. quis. 
to fignity things 8 3 and that the words of the Teltator are to be & jn L. G6 in nomine. 
drawn even into an improper fenſc to maintain the Will and diſfpoſiti- C. de teſtam. ; 
on of the Teftator ®, To the which objeRion it is anſwered, that theſe * Text. ind. $ & qui- 
words which have a manifold ſenſe may be firetched to that ſenſe -qyotrncee nn leg 
which is contained therein, albeit improperly 3 but to comprehend 3. — war my won. 
that ſenſe which is not at all within compaſs of the words, neither pro- je&.ulr. vol.lib.z. cir, 
erly nor improperly, they may not be ſtretched fo far i : for then this 5+ 2: | 
Conclabon hath place, Thar ivhich I'weakd, 3 flaky meey, aber whhah 1 ET. 
ſpake, I would mt : and fo neither is good *. leg. 1. ille, n. 26, iſte, 
Nevertheleſs, (1r) it is not perpetually true, that the error in the 1. 20. | 
name appellative of the thing bequeathed doth make void the diſpoſi- | + 5" on de 
tion: for if the thing bequeathed be preſent, and the Teltator doth © © 
with his hand demonſtrate the ſame, albeit he doerrein the name ap- : | 
pellative, it doth nothing hinder the validity of the Legacy !. Like- ' _ vos — 
wiſe if there be ſome conformity or ſimilitude betwixt the name appel- ob. Jaf. "1 Len 
lative, and the name wherein the Teltator doth erre, the Legacy is not in fund. qui ibi referr 
void : asifthe Teſtator, meaning to bequeath his books, doth bequeath hanc opinionem eſle 
his papers ®. Orift the Teltator protelt, that the Legacy hall paſs by = Gloif wa. 
thoſe terms : for then the error in the name appellative is not hurtful *, . ;. ;- Ee bn 
Or if by common uſe of ſpeech the name appellative be altered : for then 1. quztitum, $s & mi- 
it is inthe election of the Tefiator to uſe whether name he will, even bi. de leg. 1. & eſt 
that which is leſs proper ®® Or it the names be artificiall, not natural], The _—_ air Graff, 
| ' . OP. $ le- 
as to uſe Proforſhip for Cur@orſhip ?, garum. q. 65, 


: " Clofl. in d. L. fi 
quis in fund. & quod hc communis fit, numerat Ripa ind, L, f1 quis.n, 27, & Grafl, $ legatum. 9.65, 
© Jaſ, & Zal, & Ripa in d. L, fiquis in fund, # Minfing. in $ f1quidem in nomine. Inftir. ds lega. n. 24 


Fit The 


ad. Andi Sat thn. Ht. 
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The (12) error in the "body or ſubttance' of the thing bequeathed 
. f __ in fund. de doth deltroy the Legacy 4, like as in the perſon. of the Executor or Le- 
g& 1. atary *, | 

- Ya de ha- © When (13) the ertoris inthe Quantity of the thing bequeathed, it 
+ L. qui quartam, de doth not hurt the Legacy +. For. example 3 the Teltator meaning to 
leg. 1, ff, bequeath the fourth part of his goods, doth by words bequeath the one 
half; or meaning to give but fitty pound, doth bequeath an hundred 

pound : or contrariwiſe, the Teſtator meaning to bequeath a great 

* Er fic valet-lega- quantity or ſumme, doth expreſs a lefler rate or ſumme*, In theſe 
tum, five quantiras fit cafes the Legacy is good, and the Legatary may obtain ſo much as the 


continua, five diſcre- : 
ca; vel,ur aliiloquun- T <ſtator did mean, be it more or leſs then the portion or ſumme ut- 


cur, fivepars fit quo- tered ”, | , 


tirativa , five nume- | ; p , 
ralis. Jaſ. & Za. in d. L. qui quaftam. Y Bald. Paull. de Caſtr. Alex. Jaf. & Zaf. in d, L, qui quartam, 


quamyvis Bar, contrariam partem tenear, caſuquo minor ſutnma fit expreſla 3 cujus'opinio communitet re- 
þrobatur. Et fic valet legatum utroque caſu. : 


Howbeit- (14). if thequangity be bequeathed as a certain body ; as 
if the Teltator bequeath.an hundred pound lying in ſuch a chelt, when- 
* I, fi ſervus. & 6 95 there is no money in the chelt 3 in this caſe the Legacy is void *, 
quinque. L, ſed & ff Likewiſe if the Teſtator do generally bequeath unto another whatſoever 
_ _ a _ he himſelf doth owe unto that other, the Teltator not being indebted 
Mw. + reniee Laſtic the Legacy is void 7. , Sgt is, if the Tellator do lay, .L do bequcath 
de lega.n. 8. Graff, s unto ſuch a man ten pound which he oweth me z in this caſe allo the 
legatum.q.59.n.z. Legacy is void , if the Legatary be not at all indebtcd to the Teltator 7, 
Ayr ny f1 mihi. $g jt is, if the Teſtator do bequeath a certain ſumme to one, which 
: Minſing oP « huic Either he (the Legatary I mean) or ſome other doth owe unto the Te- 
proxima. Inftit. de ſtator, when no ſuch ſumme is due by either of them to the Teſtatox * ; 
leza. for whether the Teſtator did know, or not know, that nothing was 
_- £ax $ fi mihi. qye unto him, in both theſe caſes the Legacy is-void Þ. + So it is, if the 
d cre. :1 4, Teſtator, ſuppoſing himſelf to be indebted to angther, doth bequeath 
$ fi mihi. & Minſing, that debt to the perſon to whom he erroneouſly ſuppoleth himſelf to be 
ind. $ huicproxima. indcbted, not expreſfing any quantity 3 for the Legacy is in this caſe 
© d. $f1 mihi, void ©. But if the Teftator, knowing himſelf not to be indebted, doth 
ſay, I bequeath to ſuch a perſon ten pound which I do owe unto him ; 
in this caſe the Legacy is good, notwithſtanding the falle demonſtrati- 
*Ex.d.sS ſimihi, & on 4 : neither is the Teſtator preſumed to erre in this caſez and there- 
Minfing. in $ huic fgre unleſs the Executor make proof of the error, the Legatary may re- 
proxima.Inſtir.de le- * | 
94. n, 6, coverthe Legacy *F. 
* Caſtr.in L.2. C.de Where (15) I ſaidalittle before, that the Legacy of quantity being 
falſacaula adjet. bequeathed as a certain body, as when the Teliator doth bequeath an 
hundred pound lying in ſuch a chelt, or which ſuch a perſon doth owe 
unto him, that then no money being found in the chelt, or nothing be- 
tL. ff ſervus. s £ ing due by thatperſon, the Legacy is void* 3 this conclufion doth ad- 
guinque, L, ſed & fi mit theſe limitations. One is, when the mi{-report or falſe demonſtra- 
certos nummos. ff.de tj isnot joyned to the ſubliance of the Legacy, (as betfores, ) but to 
-- Hocipſo 6. plenius the execution thereof: as thus, viz. I give to A. B. an hundred pound, 
ſupr. part, 4+ $ 17. n. and | will that the ſame be payed of the money which I have in ſuch a 
8, KC. cheſt, or of the money which ſuch a nian doth owe unto me, For al- 


bcit 
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beit there be not any money in that cheſt, nor any due by that perſon 
named by the Teſtator 3 nevertheleſs the whole Legacy is due, and is to 
be payed of the Teſtator's goods". For the Legacy being once pure and * L.quidam,de teſta- 
ſimple, and perfect in it (elf, it is not made conditionall by that which Tent. ff. deleg.1, 
followeth in another ſentence, reſpeQing the performance, and not the 

ſubſtance of the Legacy : for by ſuch demonſtration the Teſtator is pre- 

ſumed to have had a care onely how the Legacy might be paid the more 

eaſily,or with leſs diſcommodity to the Executor z not whether it ſhould 

be payed at all unto the Legatary *. 'd. L. quidam. & L, 

Another limitation is this, when ſome part of the Legacy conſiſting Paulo. de leg.3. Bar, 
in quantity is extant, though not all, according to the demontitration __ alitin d. L, 
of the Teſtator *, For example z the Tetator doth bequeath ten pound « 1, 6 fervvs; 5 6 
remaining in ſuch a cheſt, at whoſe death five pound onely is found in quinque. f. de leg. 1, 
that chelt : in this caſe, howſoever this Legacy be as of a certain body, 
yet five pound is due and recoverable by the Legatary ! ; but no more © 4 $ ſiquinque. 
then five pound, Infomuch that it at the death of the Teſtator there 
were ten pound found in that cheſt, whereas at the time of the making 
of the Teſtament there was no more but five pound in the cheſt ; in this 
caſe five pound onely is due ® ; unleſs the Teſtator at the Will making ® Paul. de Caſtr. ir 
did think that there had been ten pound in the cheſt,and fo did adde o- 4% $ quinque.n, g. 
ther five pound thereunto,to make the ſum an{werable to his opinion 3 
tor then the Legatary may recover the whole ten pound, as if the ſame 
had been all there, as well at the making of the Teſtament, as at the 
Teliator's death *, 

And here note, that the Teſtator is preſumed to have thought that 
there had been ten pound in the cheli, like as it is ſet down in his Te- 
ſ{tament , unle(s:the Executor do prove the contrary, viz. that the Te- 
ſtator did know that there was but five pound in the cheſt when he made 
his Teſtament 9, | * Idem Caſtr. in d, s, 

Error (16) in the Quality of the thing bequeathed doth not hurt 
the Legacy, when the body or ſubſtance is certain ?, no more then the » Angel.in d.Lifi quis 
error in the propername: anfl therefore if the Tettator bequeath his 'n fund, fi. de leg. 1, 
white horſe, having but a black horſe, the Legacy is good 4. M1 ey 

j X X ; -L.f: quis in fund. 

Error (17, in the Form of the diſpoſition maketh the ſame to be of gag $legar. 9. 56. 
no force, For exarmple 3.the Teltator intending-to make an Execu- * L. quoties heres. $ 
tor, . or to bequeath any Legacy, conditionally, and not otherwile, fantundem.ff.de har. 
doth by error omit the condition : in this caſe rhe diſpoſition concer- '**'% 
ning the Executorſhip or Legacy is yoid F,  Howbcit, it the Telfator + q, « ranrundem. 8: 
do appoint an Executor, or bequeath any Legacy, according to CEr- DP. ibidem. 
tain conditions afterwards to be written,no conditions being atterwards * L+» pen. C. de In- 

« 6 . , - . : > +, ftit. & tud. 
written, the diſpoſition is good, and as it were fimply made * 3 unlels it ou 2poſti. 
doappearthat theTeſtator did mean,that the diſpolition ſhould nottake aq pec.in d. L. pen. 
place without thoſe conditions following *, as in the tormier example *, * d. $ tanrundem. 
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How T\ eft aments become void. Part VIE. I 
TEE? , p 
$ VI. Of Uncertainty. , 
1. Divers are the means whereby Uncertainty doth grow, 4 
T HA T we may the better underſtand when the uncertainty is ſuch þ 
as it doth overthrow the diſpoſition, (for {ſometimes it doth de- RA 
ſtroy the ſame, and ſometimes not,) we are tobe advertiſed, (1) that w 

| the uncertainty doth ſometimes reſpe& the Perſon of the Executor or 
4 * Infra $$ 7, 8. Legatary * z ſometimes it doth reſpe& the Thing bequeathed Þ 3 and n. 
1 » nr $00- ſometimes it doth reſpe&ithe Time or Date of the Teltament'©, uli 

Y | Fhe Teſtament is uncertain in reſpe of the Perſon of the Execu- 
1 tor or Legatary by divers 'means, but eſpecially by theſe means fol- _ 

+ lowing. | 

$4 Firſt, when it cannot be underſtood whom the Teſtator meaneth, - 
| either for that there is no perſon certainly named 3 or elfe, fome being oa 
; Infra $ prox. mamed, yctno perſon of that name to be found 4, and 
ji Secondly, when there be divers perſons of one and the ſame name, og 
| whereby the Teftator maketh his Executor or doth bequeath any Le- — 
bp * Infra 5 8. gacy *, _ 
| Thirdly, when the Teſtator doth appoint Executors or give Le- wr 
gacies alternatively, or disjunRtively, as, TI make A. or B. my Exe- lik; 
* Infra $.9. cutor f, hay 
| Of the other uncertainties, vis. in reſpe& of the Thing bequeathed, tha 
e Infra $5 19, 11» or Date of the Teſtament, it followeth afterwards-#®. In the mcan Ga 
time therefore of the uncertainty concerning the Perſon of the Executor by : 
or Legatary. Fl 
i 
Bac 
$ VII. Of Uncertainty, either becauſeno certain. dam 
perſon is named; or, ſome being named, none 1 
of that name is to be found. __ 
1; The zncertainty of the Perſon maketh void the diſpoſition. It 
2, If the perſon, at the firft uncertain, be afterwards made certain, and 
whether is the diſpoſition good or no ? ſtato 

3. What if ſome perſon be named, but no perſon found of that 

name £ 


SE” Wc (1) no certain perſon is named Executor ot Legatary, the 
Bar. in L. quidam, Will in that point is void * : and therefore if the Teftator fay, I 


wee, make one man of the world my Executor,or,F give to one of the world 
com. op. $ Legatum, 42 hundred pound, no man can be Executor, nor recover the hundred 
Q 64. pound by this diſpoſition Þ 3 unleſs he be able to prove, that the Te- 
> Ftiologia eſt, quia 
ſta perſona eſt incerra ex incertis, Bar. Graf, & Clar, ubi ſupra; Are, in $ ex incertis, Inſtir, de lega. & 
Mant, de copx& ulr, yol. lib, 8, tit. 4. ; 


ſtator's 


/ 
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ſtator's meaning was that he ſhould be Executor, or have the Legacy ©. © Minſing. in d. $ ex 
Likewiſe where the Teſtator ſaith, I make that perſon my Executor, jt. Saltem valer 
. f . , * legar, jure can. Felin, 
or,I give himan hundred pound, whoſe name is written ina fchedulein jq's, ; de paR.extra, 
the cuſtody of ſuch a man, whenas indeed there is no ſuch (chedule to 
be found, or being found, yet no name therein 3 this difpoſition is 
void 4, Neitheris it ſufficient that a paper or {chedule be extant, and * Bar. in L. & ita. f, 
that the name be therein plaialy. contained 3 unleſs alſo it appear by -> cond. & demon. 
. : . IE OV.in C.cum tib1.de 
ſufficient proofor lawfull conjectures, that this ſchedule is the very ſame ,g. —_ 
whereunto the Teſtator made relation *. Przr. de interp. vlr. 
; vol. 1.3: foluc, vol.x. 
n. 12. * Par. ind, L, frira, Cov. in d, c. cum tibi, Graff, Thef. com. op. $ inft. q. 16. Mant. de conje&. 
ult..vol. L 1. tit, 7, n. 7. Clar. $ reſt, 9. 36. in fin. 


If (2) no certain perſon be named at the firft,but afterwards be made 
certain by event 3 the Teſtament or diſpolition is of no lels force, then 
if the perſon had been eſpecially and certainly named at the firſt *. For f L. quidam. & ibi 
example 3 the Teſtator maketh that man Executor, or giveth him an = = —_ fi, 
hundred pound, which ſhall marry the Telſtator's daughter: in this has _ 
caſe, whoſoever ſhall marry the Teltator's daughter, heis to be admit- 
ted to the Executorſhip, and may obtain the Legacy, as if he had been 
named at the firſt 8, And this concluſion proceedeth whether the mar- , , L. quidaw. de 
riage be made in the life-time of the Teliator, or afterwards ®. Saving rey, dub. i, Nec ob- 
where the marriage is made after the death of the Teſtator, if it be ſtar, quod tutor non 
likely that the Teſtator would not have made that perſon Executor, or mu WA we 
have given him the Legacy, it he had thought that it would falb out er Fan, quia — 
that he ſhould have married his daughter, (tor that perhaps that PEr= procedit jure cano, 
ſon was enemy to the Teſtator, or otherwiſe unworthy of any benefit Apoſt- ad Bar, in L. 
by the Teftator: ) in this caſe the perſon marrying the Teſiator's —_ - gn 
daughter after his death cannot be Executor , or. recover the Le- , 01 nu Lam af 
pacy i, fimilerur turori, (ur 
per Ear. ind. L. qui- 
dam, & per DD, in L, fi quis 2 filio, $ fi quis pluries, de leg. 1.) ramen in Anglia aptius comparatur hare» 
di, qui incertus ex incertis, eventu certificandus, poteſt inſtirui. Are. ind, $ ex incertis, Inſtir, de legar, 
b L, uter, cum ſeq. , de cond. inſt. Donellus in L. quidam, de reb, dub, Bald. confil. 188. 'vol, 5. # Do- 


nel, in d. L. quidam, de reb, dub. Simo de Przr. 1. ult. vol. 128. n. g. 


If (3) a certain perſon be named, bnt no ſuch perſon beto be found, 
and the meaning of the Teſtator utterly unknown3 it is as if the Te- * L. 2. f. de his que. 


ſtator had made no mention of any *. pro nan ſcripr, 


: 
113 +4 
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Part VII. 


— 


$ VII. Of Uncertaiaty ariſing becauſe there be divers 
perſons of one name. 


1. Where divers perſons be of one name, the diſpoſition is void, 
2. What if the Teſtator” s meaning be known ? 
3. What if the one of them be a familiar friend, the other not ? 
4. What if the one be of kin to the Teftator, the other not ? 
5. The diſpoſition ad pias cauſas is not void by reaſon of uncer- 
fainty. 
6. What if the Teftator give ſomewhat to the Church ? what Church is 
underſtood ? 
7. What if there be divers Churches of one name ? 
8. If the Teſtator give axy thing to the poor, which poor are to have the 
ſame ? 
9. The authority of the Executor teftamentary in diſtributing to the 
oor, | 
10. What if the Executor make bis kin bis Executor ? who is to be 
admitted ? 
11. What if the Teftator make another's kin bis Executor ? 


"T Here (1) the Teſtator nameth ſome one man his Executor, or 
EE, doth bequeath ſome Legacy unto him, and there be divers 
= CEE: men of that name this uncertainty maketh void the diſpoſition *, 
hac pe. prog c Forexample 3 the Teſtator maketh Titiv his Executor, whereas there 
qui teſt. fac, poſſ.n,g. be divers perſons ſo called ; or, to ſpeakafter the manner of our tempo- 
rall Lawyers, the Teſtator maketh John at Stile his Executor, or gi- 
veth to him an hundred pound, and there be two perſons called John 
at Stile, and the Tefiator maketh no difference, but leaveth it uncer- 
tain of whom he did mean: in this caſe neither of them can obtain the 
» DD. ind. $ fi inter. Exccutorſhipor Legacy Þ. - | 
But (2) if the one of them do prove that the Teſtator did mean that 
« Ber. fa L. quidem. he ſhould be Executor, or have the Legacy, it is ſufficient for the ob- 
f. dereb. dub. Simo faining of the Executorſhip or Legacy ©. 
de Przr.deinterp.ult. Or it (3) one of them appointed be one of the Teftator*s familiar 
penn; 1947" acquaintance, and his friend, the other a 'ſtranger 3 in 'this cafe the 
Ma on in. ſtranger is excluded, and the other admitted 9. Or both of them being 
ric.de conje&.ult.vol. friends, yet if one of them be joyned in greater friendſhip with the Te- 
1.8. tit, 4. 1. 5. ſtator then the other, he is to be preferred to the Exccutorſhip or Le- 
* Simo de Przris de pacy before the other *, 
— = —may 4: Oriftheoneof them (4) beof kin to the Teſtator, and the other 
conje&, ulc. vol. 1,8, Not of kin, the kinſman is to be preferred * : and ifthey be both Cofins, 
tit, 4. N. 5. | then I ſuppoſe that whether of them were to be admitted to the Admi- 
*L. cohared. $ qui niftratorſhip, in caſe the Teftator had dicd inteſtate, that he is to be ad- 


diſcreras. ff, de vuig. ,..- PA 
Ss con. mitted to the Exccutorſhip 8, 


je&.ulc.vol.},8.tir.q.n.s. © Jak in L.1.5 hoc autem.ad Trebel, le&.3.ff, Simo de Pratis de interp.ult.rol.1. 
fol.58.n.g. Mantic.de conjedt. ult,vol, 1.4.tit.6.0. 3,4. 


Or 
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Or it (5) the diſpoſition be made ad pias canſas, it is not void by 
reaſon that the 'name is common or agreeable to divers. And there- 
fore (6) if the Teſtator doth bequeath any thing to the Church, not 
expreſſing what Church he doth mean, the diſpoſition is not void, but 
is to be underſtood of his Pariſh-church ®. And if the Teftator name * Gloſ. in L.quidam, 
a Church, and (7) there be divers Churches of that name, it is to be f- de reb. dub. Abb, 
underftood of his Pariſh-churchi, For example 3 the Teliator doth hg ovary Ge 20. 
bequeath to S. Peters Church in Oxfordan hundred pound, where there wi . ep whey 
be two Churches of that name : this diſpoſition is not void 3 but the eccleſ.C. Graf. Theſ, 
bequeſt is dueto the Teltator's Pariſh-church, or where he did more <2 OP: $ liſtir. q, 
uſually reſort to pray to God, or to hear his word *, And if neither 5," mg _—Q 
of them be his Pariſh-church, neither can it appear that the Teftator ie, — = l. 8. 
did more frequent the one then the otherz or, on the contrary, if both tit. 5. | 
of them were his Pariſh-churches, for that perhaps he kept a tamily in | 3: in L. condiri- 
either Pariſh, and did equally frequent either Church : in theſe caſes, nes ar _ " 
by the opinion of ſome Writers, the Legacy is to be divided betwixt in c. 5 mans po 
the Churches !. But by the opinion of the more part, it is in the pow- teſt. extra. 
er of the Executor, or if the Exccutor do refuſe to prove the Will, or *. * bz<<!t com. op. 
that there be no Executor appointed by the Teſtator, then it is in the ot vp CT 
power of the Ordinary,to beltow the ſame Legacy on whether Church Graf. Theſaur. com. 
he thinketh good ®, as the conlideration of divers circum(itances ſhall 9p $ legatum. 9.54, 
induce him; wherein ( amongſt other things to be remembred by the <%*a7-in d.c-judican- 

4 % by "es, re. de teſta. extr:. 
Ordinary) this is not to be forgotten, videlicet, whether Parith is the 1 Bar. in d. Cc. jud. 8: 


poorer ®, 1bi Cov.aflerens kanc 
: "Hs Opin. eſſe veriorem. 
® Hoſtienſ. & al. in c. jud. quorum op.efſe com, fatetur Cov. in d.c.jud.Idem quoque dic, Graf, Thef. comes 


Op. 8 leg. q« 64. Een. Cap. regul. & fal, reg. 113. ® Glol, in d.-c. judicante, Mant, de conjec. ul. vol- . 


|. 8, tit, $. Ns 5+ 


In like manner if the Teſtator (8) make the Poor his Executors, 
giving them the refidue of his goods this diſpoſition is not void by » Tiraquel. tra&, de 
reaſon of uncertainty, for that it is a Teſtament ad pias canſis 9, By privileg, piz cauf, 
the poor therefore in this place is underſtood the poor of the Pariſh privil. 56. 


= ; "IE. P L; quis ad declin, 
where the Teſtator did dwell and keep houle P 3 for it is likely that he 5 ubi. C.de epiſc. & 


did bear a great affeQion to the poor where he dwelled 1 3 eſpecially cer,gloſgin cf parer, . 


alſo if the Teſtator were buricd in the fame place *: and therefore the verb. pauper.de reſta. 
Ordinary in this caſe ought to provide that the poor have their due, 1-5.Covar, in c. cum 
according to the meaning of the Teltator F, But it the (9) Teliator RG 
do bequeath a certain ſum to be diſtributed amongſt the poor, and do wy rar = 
appoint an Executor 5 then it is the office of that Executor to diltribute 4 Manr. 9. tir.s, r.2. 
the ſame t : who in the difiribution thereof is not neceffarily tied to be- ' Fanor. conhil.gg, 1, 
{tow it wholly upon the poor of that City, Parilh, or place, where the + Lovull "OF INnY 
Tetiator did dwell”; ( unleſs the Teltator did mean that the fanic £ ,1r.q.0 + da, 40 


{ſhould be beſtowed on them alone * 3, ) neither is he precilely ticd to de tefia, extra, tc 
Y plof. ib:d, 

r Mant. de conjeR, u!r. vol. 1. 8, tir. $4.2, 2» Gem, & Franc, inc, fi pater. de teita, |. 6, 2 Ma: 

d. tit, DL Ne. 2s 


TI12xHe8. 
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Y Bar.in L, unum ex make choice of the pooreſt perſons Y 3 but may uſe a farther liberty, 
fawil. $1. f, deleg. that hedo not abuſe the ſame*. For he may notſo make choice of any 
2, Bald. in rep. LI: 1erfon, as it way ſeem to oppugn the Teltator's liking and meaning 2 ; 
_—_ _ _— neither may he beſtow the whole Legacy upon one perſon aloned, 
z Par.confil, 45. vol. nor upon himſelf, nor his children, unleſs they be very poor ©, nor up. 
& Manr.d.tir.g.n.8. on ſuch perſons as will unthriftily ſpend it 3 but upon ſuch poor to 
* Angel. in L. (ed & om it may doe good : and eſpecially if the kinsfolks of the Teſtatox 


- Fo > pun wiv4 be poor, and of the ſame Pariſh where the Telſtator did dwell, they are 


vol. 4.n.29. to be preferred 9, 

b Bar. inL, 1. ff, de ; ; ; 

op. leg. Bald. in rep.L.1.C. de ſacroſa.eccle. Mant. de conjed. ulr,vol.|,8.rie-g.n.18,19, © Brook tit. exec, 
n.116. & tua nos. de reſt. extr, Imol. in Cl. 1,de teſt, Mant, d.tit.n.g. © Bald. in L.illa, Inſt. f, de har. 


iaſt. Pari,confil, 26.yoh, q.Mant.de conjxR.ult.yol.tit.g.n.17. 


Hereunto it may be added, that if the (10) Teſtator make his kin 
his Exccutor, or give his goods to his kin, that this diſpoſition is not 
void 3 but that they which be in the next degree of kindred to the Te- 
ſtator, to whom the Adminiſtration of his goods was to be committed, 


* Jaſ. in L. Gallus. if he had died inteſtate, are to be firſt admitted to the Executorſhip *, . 


$ quidam re&e. ff, de or to injoy the Legacy during theirlives * ; and after their deaths, the 
1. & poſthu. Tiraquel. tho, next of kin to the Teltator-are to be admitted one after another, 
ting 7 47 aw}; ſucceſſively by degrees, and not all together®: ſaving where the Telta- 
S 11. glcff. 12. Graf. PET : 

Theſ. com.op.$ Inſt, tor doth make (1 1) another's kindred his Executor, or doth bequeath 
c.20.n.12.Bar, in L.fi ſome Legacy to any other's kin : for then they are all to be admitted 
contingar. ff, de red. (,vether, withoutreſpeR or degree, nearer or farther off Þ. The rea- 
# Bar. in L, cum ita, {On of the difference is, becauſe the Teſtator is not preſumed to carry 
E fin..de leg.2,Pariſ. an £quall affeRion towards every of his own kin, but to him that is 
conil,49.vol.2.Graf. nearer of kin greater love, and to him that is farther off leſſer : and 
gon ur therefore of his own kindred the beſt beloved is firſt preferred : which 
—_—_— - -—4 incquality of good will is not preſumed towards another's kindred, 


E Paul, de Caſtro in and therefore they are admitted without difference i, 

d.L. cum ita, $ fidei 

commiſſ, Cujus op. com. eſt, ut refert Par.confil, 11. n. 28, vol.z. Covar. inc. Ranutius, $ 2, de teſt. extra. 
Graſ.Theſ.com.op. $ fide1 commiſſum, 9. 16. b Bar. in L. fi cognatis. ff, de reb, dub, Simo de Prxcis 
de interp. ulr, vol, I, 3. fo. 91.n.28.Grafſ. Theſ. com.op. $ Inſtitutio. q. 20, n. 1. Jaſ. in L, Gallus. $ qui- 
dam recte. ff, del, & poſthv, n.28. * Bar, & Simode Prztis ubi ſupra. . 


It hath not onely been a queſtion amongſt the beſt Lawyers in this 

{| Brook Abridg, tit. Land, whether the mother be of kin to her child ||; but after much dif- 
admioiſtr. n. 47 putation, it hath been alſo adjudged for the negative, viz, That the 
mother is not of kin to her child. As appeareth in the Caſe commonly 

known by the name of the Duke of Sffolk's Caſe, very famous in ma- 

* Brook ubi ſupra, ny books *, (though more famous for the rareneſs then for ſoundneſs,) 
Dom. Ccke |. 3. in which Caſe was this. In the Reign of King Edward the Sixth, Charles, 
on cale, cum Dyke of Suffolk, having iſſue a ſon by one venter, and a daughter by 
, another venter, made his laſt Will, wherein he deviſed goods to his 

ſon, and ſo died. After whoſe death the ſon died alſo inteſtate, with- 

out wite, and without iſſue, his mother and his ſiſter by the father's 

hide ( for the was born of the former venggr) then living. The mother 

took 
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took the Adminiſtration of her ſon's goods, according to the Statute ®, * Sta.H.8,an.21.c.g. 
whereby it is enaQed, that in caſe any perſon die inteſtate, the Admi- 
niſtration of his goods ſhall be committed to the next of kin, &c. The 
Adminiſtration being thus granted to the mother, the litter by the fa- 
ther's ſide doth commence ſuit before the Ecclefiaſticall Judge, preten- 
ding her ſelf to be next of kin, and the mother not of kin at all to the 
party deceaſed, and therefore defireth the Adminiſtration formerly 
granted to the mother to be revoked, and to be committed unto her, as 
next of kin tothe deceaſed, by force of the ſaid Statute ®. ® Vide ſuper. eod. 1. 
Hereupon the moſt learned, as well in the Laws of this Realm as in ponehg 1.N.3, Brook: 
the Civill Law, were conſulted. Firſt, whether an Adminiſtration **' P*: 
once granted might afterwards berevoked : whereunto they all agreed 
that it might. Secondly, whether the mother were next of kin to her 
{on : whereunto not onely the Temporall Lawyers, but alſo the Civi- | 
lians, (as it is reported) were of this opinion, that ſhe was not of Kin to 
her own fon... Whereupon by definitive judgment of the Court, the 
former Adminifiration granted to the mother was revoked, and a new 
Adminiſtration granted to the ſiſter, albeit ſhe were of the half bloud 
to the deceaſed. gyms. a this Judgment divers other Adminiltra- 
tions were granted, from the mothers, to the brethren and liſters, as 
next of kin to them dying inteſtate, for divers years after ®© The » yelutiin caſa inter 
reaſons which moved the Temporall Lawyers to be of this mind, that Brown & Shelton, 
the mother ſhould not be of kin toher own child,were eſpecially theſe, £v aliis. 
Firſt, becauſe there is a ground or principle in their Law,that lands can- 
not lineally aſcend, but deſcend ?: whereupon they concluded,that goods * Littleton Tenures, 
and chattels might lincally deſcend, but not aſcend 4. Secondly, becauſe K _— FOE 
howloever children be of the bloud or ſeed of their parents, yet are not aqminiſt.a.g7. ——_ 
parents of the bloud or ſeed of their children 3 for ſo they write, Liberi 
ſunt de ſanguine patris & matris, ſed pater & mater non ſunt de ſangui- 
ne liberorum*, Thirdly, becauſe the father , the mother, and the * mvidem: 
child, though they be three perſons, yet are they but #2 caro F, one + Erook ubi ſupra, 
fleſh, and conſequently no degree of kindred betwixt them. poſt Iiidor, 
What might be the reaſons whereby the Civilians were moved to be 
of the ſame opinion, that the mother was not of kin to her child, I 
cannot ealily conceive z unleſs it were this, viz. Mater #o0n numeratur 
inter conſanguineos * ; or unlel(s it were the ancient law of the Twelve * Bald. in L. ulr, C. 
tables, whereby the mother was excluded from ſucceeding in the inhe- 4 verb. ſignif. 
ritance of her ſon or daughter 9, Thus was the judgment in this caſe, " Inſtir, 1. 3. tir. de 
arid theſe were the chief reaſons thereof ; which reaſons not being very 5-&-Tertilh in princ. 
ſtrong, the judgment could not be very ſound. For firſt, though it be 
a Maxim in the Laws of this Realm, that lands cannot lineally aſcend _ 
from the child to the parents *, ( which Maxim ſeemeth alſo to favour » Low fo. r. 
of the law of the Twelve tables Y, being the moſt ancient part of the Terrillin prive: w_ 
Civill law written * , whereby (as I have ſaid) the mother was for- * lnicio civicatis, cum « 


$4 omna manu neg's 
gubernarentur, nullz ſcriptz fuerunt leges, ſed arbirria principum pro legibus eranr, Anno auricm ab uy 
be condita 303 conſcriptz latzque ſunt leges 12 rabularum. L.2-f,de origin. jur.& Welſen.cod.tir, 
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* Inſtir. de $.C. Te&r- bidden to ſucceed in the inheritance of her child ® 3 yet nevertheleſs ir 
Fil. 3D Ping. doth not thercby follow, that Parents be not of kin to their children, 
becauſe they cannot ſucceed them in the inheritance, no more then the 
child ceaſeth to be of kin to his Parents, when he is diſherited or bar. 
red to ſucceed in the inheritance. And touching the law of thoſe Twelve 
tables, it was not onely thereby ordained, that the mother ſhould not 
ſucceed in the inheritance of her children 3 but likewiſe, that the chil- 
d Th:dem, dren ſhould not ſucceed in the inheritance of their mother >; which pro. 
hibition notwithltanding, the kindred ſtill remained entire betwixe the 

© Inſtit, de gradibus Parents and their children hinc & inde ©, 
—-* a? ah op; And ſo much doth Mr. Littletoz (no leſs honourable for his profound 
OE Brace " knowledge in the Laws of this Realm, then authencicall for his anti- 
quity) plainly acknowledge, to wit, that the Parent-is more nigh of 
« Littleton tenures, bloud unto the child then the Uncle 4, notwithſtanding that ground in 
fol. 1, their law, namely,that inheritance cannot lineally aſcend, Which con- 
cluſion is alſo agreeable to the Civil Law, being much more ancient 
then old Littletow, whereby it is manifeſt, that as the fon and the 
daughter bein the firſt degree of kindred in the line deſcendent, { the 
father and mother be in the firſt degree of kindred in the lineaften- 


* Icſtir, tir. de gra, dent * 


Eognat. $ 1. Adde & | 
pon arbore:n conlanguiniratis in fine lib, 4. decret. dep. & Jo, And, leFur, cum commentar. ſuper ar- 


ore conſang. 


: Touching the fecond reaſon, although it be true, that children be 
+ Brook abridg. tit, of the bloud or ſeed of their Parents, but that the Parents are not of the 
adminiſtr. n, 49, Co- bloud of cheir children * z yet doth it not follow, that Parents are not 
var, de ſponfal,par.2. therefore of kin to their children, becauſe they ſpring not out of their 
£6, 6.03. bloud, nor deſcend from their loyns : for the brother doth not ſpring 
+ L.r.f.de grad. aff, from the bloud nor deſcend from the loyns of his brother, but both, of 
in princ.Melch;Kling, them ſpring from the bloud and ſeed of their father F, as two branches 
tract, on matri- from one root or ſtock; and yet who can deny them to be of kin the 
_ 4 | one to the other ? So then it is ſufficient for kindred to agree in tertios, 
mentar. ad arborem Or toflow from one fountain, or grow from one root 3 though one of 
conſang, Covar, ubi them do neither low nor grow out of the other. If you enquire, how 
ſupra, N. 2, | then doth the father and his fon, or the mother and her daughter, grow 
© Vide ſupra in com- £m one and the ſame ftock or root ? you muſt underftand, that the 
mes _ common fiock or root, from whence not onely the father and mother, 
rem conſang. cum but alfo their ſons and daughters do grow, is the Grandfather, So did 
he — Iſaac and Facob alſo ſpring from the loyns of Abrahams; viz. Iſaac the 
Bling, ubi apr. ""* ſon immediately, and Facob the grandchild mediately, the one in the 
Jo. Ard, Melch'or firſt degree, and the other in the ſecond degree, to Abraham, being the 
Kling. Philipp. Me- common ſtock to them both, and to their poſterity ®, Hence it is, 
lanch, & Georg. Ma- ,1..- Cognati or Agnati be ſo called, quaſi ab uno nati * ; and conſangui= 


bor.conſang. . RP” "a - 
On pr ww nitas, quaſi ſanguinis units *, - And hence it is, that conſanguinity OS 


i L. L: ﬀ. unde cog- . 
nat, Rebuff, in L. in yulgari. , de verb..ſignif, > Jo. And.. & Georg, Major ubi ſupra, 


_—_— 
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kindred is detined to be vinculum perſonarum ab eodem ſtipite deſcen- 
dentium, carnali propagatione contratiumi, A bond of perſons knit , and. Mille: 
together by bloud or carnall propagation , deſcending from one _— cm, pro 


ſtock. jor in ſuis rraftatibus 

, _ n : de conſang, & f, 
Alias definitiones videre licet apud alios authores, veluti apud Hoſtienſ. in ſumm, eod, tir. Covar. rat. 
de ſponſal. 2. part. c. 6. $ 6, Przpol. in tit, de conſang. & aft. & de arbore conſang, de quorum controver- 
fiis magnopere non laboro, | 


Whereby it may be concluded, that Parents be of kin to their chil- 
dren, like as Iſaac was to' Facob, for that they both came of the ſeed 
of Abraham: y and conſequently that the mother is of kin to her child, 
notwithſtanding ſhe ſpring: not from his bloud, becauſe they both 
ſprang out of one common ſtock, being her Father, and her child's 
Grandfather. And therefore by the Laws of this Realm, if 2a man die 
ſciſed of lands holden in ſocage, his heir being within the age of 
fourteen years, in this caſe the mother ſhall have the wardſhip of her 
ſon, as being next of kin, to whom the lands cannot deſcend 2, * Stats de Marles 
Touching the third reaſon, it is more feeble then either of the for- bridge edir.anno 52, 
mer. For although it may not be denied, but that the father and *3- 
mother, being man and wife, arc #14 caroÞ, one fleſh; yet it is not to * Gen- 2.23. Marth, 
be granted that the Parents and their children are one fleſh, otherwiſe ** 5* 
then as they agree in a third, by proceeding from one root, as is afore 
ſaid, Or if it were granted that they were ##4 caro, and conſequent- 
ly no degree of kindred betwixt them z by this argument, as Parents 
ſhould not be of kin to their children, becauſe they are both one fleſh 3 
ſo children ſhould not be of kin to their Parents by the ſame reaſon, be- 
ing commune argumentum ©, © Argumentura com- 
: mune facile retor- 
quetur, quo fi quis utatur, ſtatim ſuo ipſius gladio jugulatur, Everard. de locis arg. legal. in przamb, 


Now as touching the reaſons which peradventure did induce the 
Civilians to be of opinion that the mother was not of kin to her child ; 
. rue it is, that the mother is not properly comprehended inter con- 
ſanguineos 4, becauſe properly and ſtrictly, conſanguinei doth onely * Bald. in L. ult. C; 
comprehend them which be of kin by the father's fide *%. Whereby de verb. fignif. 
we may underſtand, that this Engliſh word kiz is more large then the My -» fn _ 
Latine word conſanguinei z which thing is fo well known to the lear- confi, 225. n. cn 
ned in that Law, as I doubt whether this were any of their reaſons of vol. 6. | 
denying the mother to beof kin to her child fi And albeit the moſt * pigio conſangui- 
ancient law of the Twelve tables was very ſevere again(t the mother nitas, proprie ſum- 
and her children, and did mutually expell them both, «t #e quidem in- rg Cognatos , 
ter matrem, filium, filiamve, ultro citroque hereditatis capiende jus da- na —_— 


ret 8, {0 that neither ſhe ſhould ſucceed them, nor they hery in the in- ni loquendi uſu com- 
F pleRirur etiam cx 
fecmineo ſexu conſ,Alex, & Franc. ubi ſupra, £& Inſtit, de S. C. Tertil. in princ, 
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heritance: yet upon better conſideration, by the clemency of the honou- 
able Pretor, and piety of ſucceeding Emperours, was this rigorous 
d De gy W-Jaw of the Twelve tables altered Þ, and the mother admitted to ſucceed 
ro —_ bm” on her children; ad ſolatium liberorum amiſſorum, for comfort and in re- 
flii inteſtari,& & con. compence of the loſs of her children i, | 
tra,videas velim Min- 
Jing. de S, C. Tertill. 1. 3. Inſtir, i Jure Novellarum in univerſum ſtatutum eſt, patri matrique pari- 
ter deferri ſucceſſion. filiorum fine liberis decedentium, fimulque cum 1is admirti fratres ſororeſque ex us 
troque parent. & conleq, de |-2red. ab inteſtat, Authen. 


The reaſons of this judgment being thus removed , it is now 
time to confider what became of the judgment it felf. Trueit is; 
that in thoſe days this example did ſo much prevail, that many judge- 

t Brook tir. admi- ments pafſed accordingly upon the like cafe * ; but yet in proceſs of 
n'ſtr. n. 47. Caſ. inter time the truth prevailed, ( for what is ſtronger then truth? ) and the 
Wn owne& Shelron. |" other was every-whiere adjudged to be of kin to herchild ! ; who dy- 
Juxra di&. Novel, , k "ip , , 
de hzred, abinteſtar, ing inteſtate, and without iſſue, the Adminittration of his goods may 
$ ſi igitur, be committed unto her ( if the Ordinary in difcretion ſo think good ) 
® Star,H.8.an.21,c.g, 45next of Kin, according to the Statute ®, Or if he do not die inte- 
y ſtate, but maketh his kin his Executor, or doth bequeath the refidue 
of his goods to his kin 3 the mother in this caſe ( where there are no 
7; \ .. children) is to be admitted Executor, and to enjoy the Legacy as 
= Perd. $ fi igitur. next of kin to her child ® during her life 3 and after her death the other 
dc hzred.ab inteftat. qo,e of kin P, But if the Teſtator do not bequeath his goods to his kin, 
_— \L. cum ita, but to the next of his kin, nor make his kin Executos, but the next of 
5 fin.tf.de leg.2.Grafl. his kin , the mother, being next of kin, ( where the Teltator dieth 
Theſaur, com. opin. without iſffue,) fhall be his Executor ſimply, and enjoy all his goods, 
$ fidei commil. $16. 1,04 oncly for her life, but diſpoſe thereof at her death to whom ſhe 


' will 


$ IX, Uncertainty arifing by reaſon of alternative or dif: 
juactive ſpeech. 


1. The Executor ſaying, T make A. or B, Executor, it is as if be bad 
faid, 1 make A. and B. Executor, 

2, What if the Teſftator be more affetied to the one then to the other 2 

3. What if the eleflion be referred ? 

4. What if the owe be capable, the other not ? 


RE alternative (1) or disjunQtive fpeech of the Teſtator in-making 
Executors, or difpoſing of any Legacy, doth not hurt the Te» 
* TL, comquidam. C. ftament ®, And therefore if the Feltator ſay, I make A. or B. my Exe- 
de verb. fignif. cutors, or, Thequeath to fuch or fuch a perfon a hundred ple + this 
diſpolition is not void, but both of them ſhall be admitted Executor, 

> & L. cum quidan. and both ofthem-obtain the Legacy, to he divided betwixt them Þ, 
& DD. thadew. And albeit at the firſt there was great diſſenſion and conflits 
in opjnians about this queltian 3 at laftt it was cltabliſhed. tor m_ 
1at 
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that this word | or, ] in favour of Teftaments, ſhould be taken 
for [ and ©, | when it is ſo placed betwixt two perſons, as it may *© Text. in d. L. cum 
ſeem to miniſter doubt to the hearer , of whether perſon the Teſta- Jidam. 
tor did meand, And therefore the Teſtator ſaying, I make A. or B, © $ melivs. in d.L, 
my Executors, it is in effect as if he had ſaid, I make A. aud B, Execu. ©vm quidam. 
tors F, &c, Which conclution notwithſtanding is fometimes limited, * d. $ mclius, 
and one onely of the perſons is to be admitted. 
The firlt Limitation is, when (2) the Teſtator doth bear more af- 
feion to the one then to the other 3 for then he to whom the Teltator 
beareth more affeQion is to be preferred before the other f. For exam- * Ripa in c.inter ca- 
ple; the Teſtator ſaith, I make my brother, or his children, my Execu- _ de ouftoly ex. 
tors, or, I bequeath to my brother, or bis children, ſuch a thing : in this-21. 101.3, Jul, ng $ 
caſe, foraſmuch as the Teltator is preſumed to carry a greater love to teſtm.q.0.n.g. 
his brother then to his brother's children, he fhall arlit be admitted 
to the Executorſhip, and obtain the Legacy, and enjoy the ſame du- 
ring his life; and after his deceaſe,his children then ſhalt be admitted 8, © L. cum parer. 5 Þ 
But this unequall order of affeion hath not ſuch unequal! effe&t when *<-f-de leg.2.Bald, in 
the Teſtator doth make his brother and his children Executors, by this wo dr wb 
word | and, | or | with, ] as before hath been declarcd 3 for then they be Jul.Clar.d.q 80.n.5. 
all admitted equally, and not ſucceſſively, Jaſ. in L. Gallus, 
Another Limitation is, when (3) authority is granted to another of 2 go ry de 
making eleion. For example z the Feſtator maketh his Executors mb my et 
A. or B. whom the Ordinary ſhall chuſe, or giveth an hundred pound opinio ab omnibus 
to A. or B. whom the Executor ſhall chuſe; in this caſe, this disjun- jurisinterp.eſt recep- 
Qive[ or] ſtandeth properly, and is not changed into a conjunRtive z ©» #it Clar. eod.n.s, 
and fo election being made of the one, the other is excluded i, t L, 6 Titio aut Ser- 
Another Limitation is, when (4) the one of the perſons is not capa- Yi*de leg-2-Luurrum, 
ble of the Executorſhip or Legacy : for then alfo the disjunRive ftan- $ _ de 
deth properly,and the other perſon alone ſhall obtain the Executorſhip © * 
or Legacy k, t Jaſ.in L., cum qui» 
dam. C, de verb. fig- 
nif. timir. $, quippe 
ut alias haber 1n e@ 


$ X. Of uncertainty reſpe&iong the Thing bequeathed. jc, ;niue regulz t- 
mitationes, : 
1. Whether uncertainty by reaſon of generality inthe Thing bequeathed 
doth make void the diſpoſition. 
2. Whether the diſpoſition be void, when that is bequeathed which of the 
Logicians is called Species. 
.-" _— the Legacy of wine or corn, no quantity being expreſſed , be 
void, 
By the equity of the Eccleſiaſticall Laws, uncertain Teſtaments are 
ſaved from deſtrutiion. 
. Who ought to chuſe, where a Legacyis given generally, the Executoy, 
or the Legatary. OO 
6. The manner of eleflion. 
7, Of Legataries, who mnſi chuſe firſt. 
8. If ——_ diſſent amongſt themſelver, what means is to be 
Kc * 
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Hat the diſpoſition or bequeſt is ſometimes overthrown or deſti- 
tute of effect by reaſon of the uncertainty of the Thing bequea- 
thed, may appear by that which hath bcen already ſpoken of error in 
* Sypra ead. parte , the thing bequeathed ©: for by what means the Teſtator doth erre, by 
$ 5. the ſame means is his diſpoſition made uncertain : concerning which 
kind of uncertainty, whether it defiroy the Legacy or no, doth there 
appear» Now therefore of ſome other kind of uncertainty reſpeRing 
the Thing bequeathed, and namely whether the uncertainty growing 
by occaſion of generality make void the bequeſt or not. 

Firtt, when (1) any thing is bequeathed underſuch generall words, 
that the meaning of the Teſtator is unknown, the diſpolition remaineth 
without effe& : as when the Teliator faith, I do bequeath ſome thing, 

* Glo. &: DD. in L. 21» 1 bequeath a ſubſtance, or, I bequeath a body, or, a living ereatare », 
legato generalirer, & For that which the Logicians call genus, either generaliſimum or ſub- 
L. fi domus. ff. de alternum, being bequeathed, the Executor is ſaid to be delivered, if 


— "229" ORG he give but a piece of Bread, or aFly <, 
muniter DD. in d. L, legato. quamvis Zaſius in d. L, & Jo. Rub. lib. 2, ſententiarum, c. 14; dicunt, inutile 


quidem efle legarum 53 non camen quia hzres dandoquid minimum liberetur, ſed = ſum adeo & in. 
le reſtator intelligatur, 


Ifthe (2) Teſtator bequeath ſuch a thing which in Logick is cal- 
© Quod enim Diale- Jed ſpecies 4, and in Law genw : then we are to conlider whether the 
a eſt ſpecies, 7 ſame thing do receive his limits of Nature, as an horſe, a tree, &c, or 
—_ eeamotum ofa Man, as a ſhip, a gold chain 3 or of Weight, Number, or Meaſure, 
& ſpecies dicitur 3 as lead, money, wheat*, &c., 


Juriſconſulrisid quod _ ; ; | 
DPialeRici appellant individuum. Minfing, in $ fi generaliter, Inſtic, de legat. * Zaſ, lib, 1; Sing; 
teſponſ, in prince n, 33+ Mining. in d. $ fi generaliter. , 


In the firſt caſe, viz, if the Teſtator bequeath an Horſe, the be- 
* Bar. Paul. de Caſt. queſt is good, whether the Teltator have any or none f, 
& omnes Doores Mm | x5, the ſecond caſe, viz. if the Teſtator bequeath a Ship, or a gold 
- — Alex, in Chain, by the common opinion of Writers, the Legacy is voids, un- 

gel. . . . 

L. fi domus.ff.de leg, leſs the Teltator have a ſhip, or a chain. But others are of opinion, 
x, Jaſ- in cand. L.Dn. that the Legacy is good, although the Teſtator have no ſhip or chain t. 
x6, ampl. 2.8 _ And this opinion ſeemeth more reaſonable, and more agrecable to the 
= oy tn equity of the Ecclefiaſticall laws * ; eſpecially if the Teſtator knew that 
cod. « he had no ſhip or chain of hisown, when he made his Will. 


> Zaf, Sings li. 1, c. : ; a8 

1. N. 42, 43, &c. Peckius de teſt, conjug. lis 5, c. 26, Minſin. in $ſed fi generalit. Inſtir, de lega. n. 
9, 10. Claud- cauriuncula, & alii, de quibus Peckius in d. c. 26, Qui hanc ſententiam ut veriorem 
defendunt in- re magis dubia, nempe in domo fimpliciter legata. Graſls $ legatum. q. 61, n. 4. in fig, 
8 Zaf, in L» Triticum, & in Ly ita Ripulatus. de verb. ob, ff. 


In the third caſe, viz. if the Teſtator do bequeath Lead, or Money, 

* L, num mis, . de Or Wheat, not exprefling the quantity, the bequeſt is unprofitable, bc- 
leg. 3. Glofl, in d. L, 6aule of the great uncertainty : at leaſt it ſeemeth the Executor is deli- 
legato, ycred by delivering a very little *, Howbcit if the Legacy confitting 
in 
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in weight, number or meaſure, be diſpoſed for the performance of ſome 

act, or other certain conlideration, as for the building of ſome bridge, 

or amending of high-waies, or for the education or alimentation of 

ſome perſon, or maintaining him at ſtudy, or for the relief of the poor, 

or for the repairing of the Church, or for other like uſes ; in theſe caſes 

the Legacy is not void, albeit no quantity be expreſſed 3 for fo much 

is underſtood to be diſpoſed, as may ſatisfy or anſwer that purpote 

whereunto it is appointed, and as the Ordinary, conſidering the ne- 

celſity of the thing, and the ability ofthe Teſtator, and the continuance 

of the gift, ſhall deem convenient !, I Zaſ. in L. ira ivy.) 

Moreover, by the (3) <quity of the Laws Ecclefiaſticall, not onely latus.de verb.ob,ti.n, 

the Legacy general of things conliſting in weight, number or meaſure, 14-15-* Ripa incan, 
as of Wine, of Oil, of Corn, of Iron, of Braſs, of Mony, &c. is good and © ** 5» 224 21, fic, 
available, without any quantity expreſſed by the Teſtator, which 

quantity- is underſtood to be lett to the diſcretion of the Ordinary, to 

be limited by: him as due circumſtances ſhall induce him ® ; but alſo ® Archid. in c. funr 
by the ſame (4) equity, it ſeemeth that the generall Legacy even of ?9nnulli.1.4, Abb. in 
that which the Logicians call genus (which may be verified of things gjoſſ, &-DD. ; 
different in kind ) is not void =, But 'tis to be certitied and declared quidem, de teſia.cx. 
by the Ordinary, according to the ettate of perſons, the common cauſe, tra, ; 
and whatſoever may be collected by other circumſtances ®, Much leſs > Verum, fi animal 

is the Legacy void, where the Teltator doth bequeath a certain quan- ;, a Tok. 
- : - —h" ; cum. f,de 

tity of corn, or wine, or other things, conliſting in number, weight, verb. ob. n. 11, ar. 

or meaſure, not expreffing the kind of Corn, vis, Wheat, Rie, or Bar- chid. in c. ſunt non- 

Iy, orof Wine, viz. White, Sack, or Claret P. nulli. 1, 9 


® Zaf. ubi ſupra. $&; 


in L. fi ita ſiipulatus. ff; de verb, ob. & ibi Alex, & Ripa. P Zaſ. & Ripa in d. L, fi Ita. ſtipulatus, 


Here it may be demanded, Who ſhall (5) chuſe, where the Legacy 
is generall, the Executor or Legatary'? To this queſtion thus: It the 
Teltator do expreſsly grant the eleRion, the doubt is ealily anſwered'z 
He to whom the cle&ion is granted 9, qo Graff; Theſaue; 
If there be no expreſs grant made by the Teſtator, then if the words com. op. $ legatum, 
of the diſpoſition be directed to the Legatary, ag,it the Teſtator ſhall : _ pre mw 
ſay, I will that A. B. ſhall have a horſez the ele@ton belongs to the Le- —_ fries _ 
gatary”, Butifthe words of the diſpoſition be direced:to the Exe- * Gloff, in L, lucio. 
cutor, as if the Teſtator ſay, will that my Executor give to A. B. a fi-de leg. 2, & hee 
horſe 3 then the ele&tion appertains to the Executor #, It the words a 6h _ 
be not direRed to the Executor nor to the Legatary, it is anſwered, ,,q, q, 62. CER 
that if the thing bequeathed: have his limits aſſhgned of Nature, then +4 Covar. in c. judi- 
the ele&ion is in the Legatary, in cafe ſuch things be extant among the canre. de teſta ex r.n, 
Feſtator's goods : and in caſe there be no ſuch extant, the eleQion is — _— 
in the Executor *. But if fo be that the thing bequeathed be limi- 3 communis eſt,us - 


ted by Man, the cle&ion doth appertain to the Executor-%, And foit per Grafl, ubi ſup. 
© Gloſ,: Alex, Fac 


ZaC. ind. L. legato generaliter, & horum ſententia communis eſt, air Graf, d. 9. 62. N. 3 » Jafsi 
in d, L. legato. n. 20. Grafl. d. q 62.n, 3. verb. aut vero, Contrarium Minfings in d, $ fi generalites, 2>-. 


9. ſed prior opinio eſt communis , ut per eundem. Crail, 


is of 


C- Is de dec. extr> . 


> 


—_———C_K_ AU... 


——_— 
— 


* L. leg. 4. f. de is of things conſiſting of number, weight, or meaſure *, albeit there 
Tritic- vin. & oleo be of thoſe things extant amongſt the goods of the deceaſed I 3 much 


leg. wa d. L. le- more if there be none extant *. 

a10.n. 
- Arque hzc opinio communirer approbatur, five teſt. de certo ſenſerit, ſive non ; ut per Graff. ubi ſupr, 
qui tamen diſtinguic. t Minſ. ind. $ fi generaliter. n. 7. Zaſ. in d. L. legato. in fin. 


Provided (6) alwaies, that of thoſe things which be extant, the 
* Gloſl. in L. fi quis Legatary, having the benefit of ele&ion, muli not chuſe the very beſt 2: 
a filio, $ fi quis ply: unleſs there be no more but two of the. things extant, ( for then he 
—SIEOTS may chule the better Þ 3) or unleſs the Teſtator do grant eleRion, for 
ral. n. 73, 14. Min- then he may chuſe the beſt, And likewiſe on the contrary part, where 
fing. in d. $ 1i gene- the eletion belongeth to the Executor, he may not obtrude to the Le- 
raliter. Ne Go gatary the very worlt of thoſe things which be extant in the patrimo- 
- ſervus. $ cum yy © : and whereas there be not any ſuch things amongſt the Teſtator's 

mo. ft. de leg. I, . £ 

Zaſ. in d. L-leg.n.14. goods, the Executor muſt provide ſome competent thing *. 


< L , 2. ff. de options 


leg.8 Weſenb. in eund+ tit. N. I, Per, L. in teft. de reg. jur. f, E regione ſtar, Zaſ. ſcribens, quod etiamſi ' 


io datur optio, non tamen optima, ſed mediocria, ſunt eligenda. in d. L. leg.n. 13, * DD. in 
NE —— c. jud. de teſt. extr. n. 3. & hoc indubitar. in Spec. Sed in quantitatibus & in ſum- 
mis, quod minimum eſt deberi intelligitur, fi Caſtrenſi credamyus, in d. L. legar. n, Verum in hujuſ- 
modi legat. ſervandum eſt bonj- viri arbirrium, Archid. in c, nonnulli ſunt. 1. q. Abb. in c, 1, de dec. 
exir.6. * Za. in d, L, legato, n. 22. poſt gloll, ibidem, 


Furthermore, it is to be remembred, that (7) if the Teſtator having 
two things, whereof the one is much better then the other, ( be it for 
&- example two horſes, ) do bequeath to two perſons either of them a 

# Bar, in L.qui duos. horſe 3 he that is firſt named in the Teſtament may firſt chuſef, 
f. de leg- 8. quz ſen- Finally, this is not to be omitted, That it the (8) Legataries dif- 
rentia communiter ſane about the election of the thing bequeathed, this controverſy is to be 


- 199 we (ry decided by lot, if it be not otherwiſe reſolved who in that choice is to 


4. 62. in fin. be preferred 8, . 
s Oprionis. Inſtit.de Having declared by the caſes formerly propounded, whether uncer- 
lega, .  tainty inreſpe@ of generality make void the diſpoſition or bequeſt of 


all in Teſtaments, s and chattels, movable and immovable, 


the Teſtator or ty gots as there be other generall words uſu- 
the generality whereoFs apt to breed queſtion and contention 3 there- 


fore, for the clearing of doubts and avoiding of ſuits, which otherwiſe 


might inſae about the meaning of the Teltator by thoſe general words, 
I have thought good to deliver the ſeverall fignifications of every of the 
ſaid words particularly, whereby it may appear what is, or is not, duc 

to the Legatary by force of the ſajd words, or any of them. 
Touching the word | Bona, Goods, ] albeit in the explication thereof 
_ © theCivilians do make mention of the Philoſophers threefold divition, 
* Jo.Brzchzus & Jo, viz, Bona ſunt vel animi, vel corporis, vel fortune * ; that good things 
Goddzus in L. bo- be either of the mind, or of the body, or of fortune ; as vertue, health, 
nor. de verb. fig, ff. nd wealth 3 whereof the firlt is morall, the {econd naturall , and the 
+Brzchzus & Godd. third caſual + :* yet nevertheleſs, foraſmuch as this our preſent dif- 
1D d. L, bonor, courſe is not Philoſophicall, but Legall, the ſubje& which we intend 
'O 
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to proſecute is goods of the laſt kind, which uſually men call the goods 
of fortune, but improperly, being in truth his good gitts who is the gi- 
ver of all goodneſs, and whoſe is the earth and all that therein is|} || pſal. 24, verſ. 1. 
and who alone ſetteth up one and pulleth down another *, making * pal. 94. v. 7. 
rich or poor at his good will and pleafure F, But before we come + pal, 112. verſ, 3, 
to ſhew what is ſignified by Goods in a man's laſt Will and Teſtament, 
it is fit to confider how it is taken both in the Civill Law, and in the 
Laws of this Realm. 
By Goods therefore the Civill Law doth oftentimes underſtand, not 
onely thoſe things whereof a man is owner, or whereof he is juſtly 
poſſeſſed, as Lands, Leaſes, and other perſonall or corporall goods 3 
but alſo thoſe things which belong unto him, either corporall or incor- 
porall, for the which he may have a lawtull ation, as debts due unto 
him || by contra& or obligation. | L. Bonor. 40. A. de 
Secondly, by Goods the Law Civill doth ſometimes underſtand a verb. ig. & LD. ibid. 
man's whole eſtate, both actively and paſhvely; fo as his ſucceſſor 
univerſall, called Heres, ſhall not onely injoy all his goods, but ſhall 


be likewiſe chargeable to pay all his debts *, * L, Fonor. 208, ﬀ. 
Thirdly, by the word Goods the ſame Law doth underſtand no ve verb. fig.& DD. ib, 
more but onely a man's clear goods, his debts deducted ft. + L.ſubſignar. 5 bon, 


By the Laws of this Realm, in Deeds and contracts among the li- ft. de verb. tign. 
ving, the word Goods is otherwiſe underſtood, comprehending ſuch 1 Kirch. verb, 
things as be either with or without lite, as a horſe, or a bed ||, &c, {1 2." RI 
But neither ſuch things as be of the nature of free-hold *, nor Leaſes * D. Cowel trah. de 
for years f, much leſs for lives, nor things in aion, as a debt upon a verb. interpr. verb. 
promiſe or obligation ||. rome dee Sung 


|| Terms of Law, ver, choſe in Aion. Nift ultra donationem bonor. accedat amplior auRoritas pro de- 
biris recuperandis. Wett, Symb. $ 42 4+ 


The next word to be confidercd is this word | Chattels, } which 
is more obvious in the Laws of this Realm then in the Civill Law. 
Whereby is lignificd all goods, movable and unmovable, except ſuch as 
be of the nature of Free-hold or parcell thereot F, * D, Cowell crad. de 
Of Chattels ſome be Reall, and ſome be Perſonall. Reall, arc Lea- verb. interp, verd, 
ſes for years, and to hold at Will, and Wards || : Perſoxall, are movable | _ £ 
| : | Terms of Lawgverh. 
goods, as Money, Plate, Houſhold-ſtuff, Horſes, Kine, Corn, and Charrets. 
{uch like + Howbeit ſome do hold that ready money is ncither Goods + Ibidem. 
nor Chattels || z neither Hawks nor Hounds, becauſe they be fere 12- þ Kirch. f. 32. verb. 
ture *, The reaſon why Money is not to be accounted Goods or ge ot ; ſupra 
Chattels,the Authour of that opinion doth not expreſs 3 but ſome other | 
on his bchalf hath invented this witty reaſon 3 Becaule, faith he, Mo- 
ney of it ſelf isnot a thing of worth, but by the conſent of men, and 
for their eaſier Traffick, or permutation of things neceflary tor coni- 
mon lite, it hath bcen reckoned amongſt other worldly goods by torce + b, Cowel de inter- 
of conceit, rather then conſiſting ſo indeed F. pret. verb. vcrbo Cat- 
\ Thenext thing to be conſidered is, what is fignitied by | Movables RD ——_—_ 
or Immovables,] Concerning Movables 3 Albeit the Civill law fomc- yy] ge ver, the.t 
times puts a difference betwixt _— = Mobilis ||, undertianding & UB, ibid. 
| 1 by 
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by Moventia, ſuch goods as aQively and by their own accord do move 
* Alciat. ubi ſupra, themſelves, as Horſes, Oxen, Sheep, and Cattell *; and by Mobilia, 
L. 2. f.de ſupell.leg. ſuch goods as paſſively are movable, or removable, from one place to 
+ Alciat, Goddzus another, as apparell, pots, and pans, and ſuch like f: yet neverthe- 
& _ ind. L. M9- 1: regularly, or for the moſt part, by Movables are indifferently un+ 
| Texr. apert. in 4, derſtood goods both atively and paſhvely movable |]. 
L. Movent. de-verb, Concerning Immovables ; they are thoſe goods which otherwiſe be 
tign. ff, termed chattels reallz for that they do not immediately belong to the 

perſon, but to ſome other thing by way of dependency : as trees grow- 

ing, on the ground, or fruit growing on the trees, or a leaſe, or rent 
* D. Cowel de verb. for term of years 3 but not lands, tenements, or franck-tene- 
interp. verb. Catral. ent +, 


— ſupra, _ Having examined the legal] ſignification of theſe words, Goods and 

verb, Catal. * Chattels, Movable and Immovablez it is not an unworthy leflon, to 
know of what force and efficacy they be in a man's laſt Will and Te- 
ſtament. 


For the better comprehenſion whereof, fuppoſe that four ſeverall men 
made four ſeverall Wills, wherein the firft did bequeath to A. B. all 
"his goods, the ſecond did bequeath to A. B. all his chattels, the third 
all his movable goods, the fourth all his immovaþble goods. What is 
due to A. B. in every of theſe cafes? For particular anſwer to every 
particular queſtion : Firſt, where the Teſtator did give to A. B. all his 
Goods 3 in this caſe A. B, is to have the Teſtator's whole cftate, ative- 
ly and paſſively, ( his lands, tenements and free-hold excepted, ) 
| Glofl.in' L. his ver- being in effeR his Executor, or Heres, or univerſal ſucceſſour ||: who 
bis. f, de hzr. inſt. as he is to enjoy all the deceaſed's goods and chattels, of what kind (o- 
ac Bar, & Bald, ibid. eyer, together with the debts due to the deceaſed 3 fois he chargeable 
to pay all debts due by the Teltator, ſo far as his Goods and Chattcls 
* L, bonorom., 200, Will extend F. Neither is it to be doubted but that A. B. hath right to 
f. de verb. ſignif, L. all the gold and money Þ of the deceaſed by virtue of the faid Legacy, 
ſub ſignar,$ bon.cod. ag hereatter more at large. 
{ Rebuſſ, —_— In the ſecond caſe, where the Teſtator did bequeath to A. B, all his 
Liber 4 rode fen.f, Chattels 3 he the ſaid A, B. is to have and enjoy all the deceaſed*s goods 
D, conſil.472. & 381, movable and immovable, together with the wholeeſftate of the Teſtator 
| Di&ion, Catralla deceaſed, both aQively and paſlively ||, as in the former caſe, 


non minus late pate- : : ; 
re quam dictionem Bona , imo latius patere, oſtendunt Stanf. De przrogat. c. 16. & Kitch, fol, 


32, verb, Cattalla, 


In both which caſes, if A. B. ſhould die before he proved the de- 
ceaſed's Will, yet ſhould the Adminiſtration of his goods be committed 
to the next of kin of the ſaid A. B, and not to the next of kin to the 

* Dyer fol. 391. n. 8, Teſtator *. 

Howbeit, if the Teſtator, after he hath bequeathed alt his goods, or 
all kis chattels, or all his goods and chattels, to one man, do make an- 
other man his Executor : in this caſe the Legatary ſhall not enter into 

+ Bar. in L. his yer, the whole eltate of the deceaſed f; but the Executor proving the Will, 
ff. de hzr. uaſtit. js toenter unto all the goods of the deceaſed; and hath right to reccive, 
| or 
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or by fait to recover, all the debts due to the deceaſcd ||, and as Exc- | Sup. end, 1. part. 4, 
cutor ftandeth charged with paiment of all debts due by the de- $ 4- n. 6, Graf Thef, 
ceaſed *; and if any thing remain clear after payment of the deceaſed ©omecp. verv.lift, q 
his debts, that onely is due to the univerſall Legatary in this caſe +. 3rd 
. - , id, 1n C. ſtar. 5 

But if the Teitator do bequeath the one halt of his goods to one perſon, <, Religioſa. de Teit. 
and make another perſon his Executor, willing and appointing that |. 3. provinc. conſt, 
all his goods ſhall be equally divided betwixt them : I do find-that the © 
two Chick Jultices of England, and others, did at that time when this + mm SY = 
queſtion was propounded, agree and conclude the Law in this caſe to © © 
be, that the Legatary ſhould have the one halt of all the Tcltator's goods, 
betore deduction of any debts. As for example 3 the Teſtator having 
* goods to the value of an hundred pounds, and being indebted twenty 
pounds, doth bequeath the one half of all his goods, by his Teſtament, 
to his wite, to be equally divided betwixt her and A. B, his Executor. 
In this caſe the wife is to have hity pounds for her moiety, without any 
defalcation in reſpe& of the ſaid debt of twenty pounds, which is to be 
payed by the Executor out of the other half, having aſſets ||. || Dyer fol. 164, De 

In the third cafe, where the Teſtator did bequeath to A. B. all his Nc qu- conſe velim 
Movables, the Legatary may recover all his perſonall goods, both ym —_m—_ 
quick and dead *, which cither move themſelves, as horſes, ſheep, and +x, = 96mg Fe 
oxen, &c, or can be moved by another, as plate, houſhold-ſtuff, corn verb. tignif.f, & DD, 
in the garners and barns, or in the ſheaf, &c F. But whether the Le- —_— 
gatary, to whom the Teltator hath bequeathed his movables, may re- hr > h0mmeae tn 
cover corn growing on the ground at the time of the making of the Will, ipſo 5. 
and death of the Teſtator, hath been a queſtion * ; wherein it ſeemeth * De hac q. vide Hi- 
at the firſt view that he cannot, as well becauſe the fruits of the ground _- L, aut. in Le- 
are eſteemed as acceſſory thereunto > z which acceffory muſt follow the ve hpcrggan 
nature of the principall © 3 and therefore the ground, which is the prin+ Tiraquel.de Retri&, 
pall, being unmovable, the fruit muſt be deemed likewiſe unmova- Lgnag. $ 1. & alios. 
ble : as alſo becauſe the time of making the Will (or at leaſt of the | 4 _ pq, 
death of the Teſtator ) is to be reſpeed *z at which time the corn, pawns wr Bay 
not being cut down, or peradventure not then ripe, nor fit to be cut reg. jur. 6, 
down, ought not to be reputed amongſt the movables *. Nevertheleſs, © Tiraq. ubi ſupra. 
the contrary opinion hath prevailed among very many authenticall Mo... _ hag 
Writers 8; yet not fimply, but with a diſtinion ®, which is this : gen.legar.L.uxorem. 
That of fruits ſome be Induftriall, and Come Naturall *. By Induſtri- 5 reſt. tf. de leg. 3. 
all I mean ſuch as be ſown in the ground by man's induſtry, in hope * L- Frudt. penden- 
not to continue there ſtill, but to be ſeparated and reaped with increaſe The —_ —_— G 
ere long, And theſe kind of fruits the writers do reckon amongſt the g pay. c iftreaC. 
movable goods ©, for that they be movable Habits, or in the intention confil. 1 32. vol. 1, 
and purpoſe of the ſower4 ; and therefore the Legatary in this caſe, 4 —-cyne” ugg 
towhom the Teliator hath bequeathed his Movables, may recover the -* — nÞ he 
corn {tanding on the ground at the death of the Teltator®, 1« glcfl. 7. 8. 44: : 


* d; 16, Rot, Aven.n. 4s d De hac diſtin, frutuum vide Molin. in conſuer Parif. $ 1. g' f n. 
$0, cum ſequen. © D, decif, Aven. 16. n. 4. poſt Paul. Caſtrenf. d. corfil. 132, quem Lectvs & ahi 
ſequuntur, ©® D, decif. 6. & Caſtrenſ, d. confil, 132. Tiraquell. d. $ 1. gol. 7.1, 45. © Lecus 
poſt Caſt. ubi ſupra. alt. conſ. 473. alter confil, 132+ vol. 1. quathvis Molineus 10 addic, 2d corfil. D: ct 
illud Pauli confil. falſifſimum eſſe affirmat ; cujus ſententia , cum fine probar. lata fir , non magni 
ponderis efle poreſt, 
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By Natzrallfruits T mean ſuch as grow of their own accord, without 
f Decius d. conſil. any great labour or coſt, asgraſs, or applesf, &c. And theſe the Le. 
472, n. 5, Molin.in patary cannot recover as movable, unleſs they were ſeparated at the 
d. conſuer. Pariſ. $ 1. of the Teſtator's death 8. For till they be ſeparated, they are Fru- 
1.gloſl, 1, 0, $0, $1. | f; h 
£ Dec. d conf. 472, i pendentes, and accompted not onely as acceflory to the ground or 
n.5. Molin,ubi ſupra. trees whereupon they grow 3 but alſo they are reputed for part and 
parcell of that body whereon they grow, and whence they are nouri- 
ſhed,and conſequently of the ſame nature and condition, to wit, immo- 
b Fro&, naturales V ablc®, 


m ſ:parentur, EP : 
onde fed pars vi vere prop dior, Tea Moti n confer ariſS 1 ol, 3. 5 


Moreover, that ccra ſown and unſeparated is not to be accounted 
parcell of the ground of the deceaſed, but to be reckoned as parcell of 
his goods, is apparent by the Laws of this Realm, whereby the land, 
together with the trees and graſs growing thereon, ſhall deſcend to the 
heir, as parcell of the free-hold 3 but the corn growing upon the ſame 
ground ſhall belong to the Executor, (as parcell of his goods,) as elſe- 

« Supra eodem lib, where is more fully demonſtrated i. 

Parte 3. $6. ubi plu- : : : : 

res enumerantur caſus ex quibus liquide conſtar, quod de jure hujus regni Angliz, frument, nondum I 
folo ſeparatum, ſed adhuc virens & creſecens, inter bona etiam mobil. compuratur. Adde Perkins tits 


Deviſes ,. & Fulbecke codem titul, fol, 37, 38. 


And hence it is that Emblements, or corn growing on the ground, 
ought to be preiſed and put into the Inventory of the goods of the des 
ceaſed 3 but not graſs or trees, ſince they are parcell of the Free-hold, 

& Vide ſupra eod.lib. and fall to the Heir, but not to the Executor of the deceaſed &. 
po we 5 3 & Nowas touching their reaſons, who do hold that fruits of the earth 
NOT upr3*  areto be eſteemed immovable, firſt, Becauſe the Acceſſory doth follow 
the nature of the principallz the anſwer to this reaſon is, That this is 
1 Caftrenf, confil. true in fruits naturall, but not in fruits induftriall 1. 
132+ voJum. 1. Ro- And as touching the other reaſon , That the time of the Teſtament 
_— COS ought to be reſpected, and therefore the. corn being inherent to the 
"—_ +7% round at the time when the Will was made, ought to be adjudged im- 
movable the anſwer is, That theſe induſtriall fruits were in the.pur- 
poſe and intention of the deceaſed ſeparable. and movable, even then 
when the Will was firſt made ®, albeit they were not actually ſepara- 


VE WIPE 
Caftr, Dechus, Th. ted or removed fromthe ground. Which purpoſe and intention or de- 


raquel, & Laurent, 


ubi ſupra. ſtination is ſufhcient in a Teltament to make them moyable *, 

* Quemadmodum e- | 

nim fructus naturales adhuc pendentes judicantur vt fundus; vel ut ejus pars, & quid immobile; (Molin, 
m conſuer. Pariſ. tit. x. x. & gloff, 1; ne $4: ) ita fruftus ſtatin colligendi ( ſalrem induſtriales ) pro 
colleFis habentur. Tirzquel, ubi ſup, n. 44: 45+ Cui accedir quod: deſtinatum pro perfe&o, & cingendus 
pro cino habcrur, * d 


Moreover, that the time of the making of the deccaſed*s Will is not 
always to be reſpected, doth afcerwards more at large appear. And 


ſo the former concluſion remaineth firm, that the Legatary, to whom 
the 
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the Teſtator doth deviſe his movable goods, may recover the corn ſian- 


ding on tlie ground, as parcel of his movable goods 9. © Per ea Cuz ſuperi- 


To demand whether the Legatary, to whom the Teſtator did be- vs difta ſunt hoc ip- 
queath his movable goods P, might recover the deceaſed's ready Money, ,' t in L 
might ſcem an idle queſtion, becauſe no goods are more movable then © & 
money, which is therefore termed current, (and that rightly) becauſe ſignif. Decius confil. 
of the continuall (witt motion, and running thereot from one hand to 472» 
another. Yet foraſmuch as ſome do hold, that ready money is neither 
goods nor chattels 4 3 (which opinion howſoever it may ſcem a Para- q kirchin verb, Cars 
dox, yet is it not uttcrly untrue, for that there be divers particular ca- tall. fol. 32, 
ſes in the Law, wherein money is not reputed as any part of the goods 
of the deceaſed, either movable or unmovable;) therctoxe the Queſtion 
is not imply idle, or unworthy to be anſwered, 

But betore we come to theſe particular caſes, it may be delivered for 
a rule, That ready money is juſtly and worthily reputed amongſt the 
movable goods of the deceaſed *, and recoverable by the Legatary, to * $ Er quia parum. 
whom the movables are bequeathed F The exceptions of which we + wot 7 os eG 
rule, or caſes wherein money is not accounted as goods or chattels, are tjum, Mane. de Con. 
theſe. jet, ulr, vol. lib. 9. 

Tit. 3+ N, 2. D<C.con» 


fil. 381. & conf, 472, Tiraquel. de Retraft. Lignagier. $ 1. gloſl. 75. n. 102, + Tiraquel. Retraft. 
Lignagier, $ 1. gloll. 7. n. 103. Dec. confil, 381, Mantic. uvt ſup, Spec. de frut. & intereſle, n. 8, & $» 


The firſt caſe is, when the perſon deceaſed, by his laſt Wilt or Te- 
ſtament, willeth any his lands, tenements or hereditaments to be ſold; 
for in this caſe, by the Statutes of this Realm, the money thereof co» 
ming, or the profits of the ſaid land for any time to be taken, thall not 
be accounted as any of the goods or chattels of the perſon fo de 
ceaſed *, e Srat; H,8. an, 21. 
The ſecond caſe is, when the Teftator hath purchaſed lands in fee, © 5+ vide Bald, 5 
and for payment of the lands fo purchaſed, hath treafured and laid up + qa G 
certain money Y. For there is no likelihood that the Teltator, by that » an autem pecunia 
generall Legacy of his movable goods, did intend to paſs that money al- ad emprtionem pre- 
ſo, to the prejudice of his heir 3 according to that rule of law, that no- 49rum cm 
thing doth paſs by generall words, where it is likely that the giver neft—g - tet 
would not grant them by ſpeciall words *, fir, magnus eſt inter 


Dodores cortlictus ; 
ſed com. opinto eſt, quod numeratur inter mobil. Bar. deci(, 219. poſt Ja. in L. cztera. 5 ſed fi. de 
lega, 1. fﬀ. Nec ego diverſum ſentio, ſed in caſu diverſo, viz, in pecunia parara pro folutione przdiorum 
emprorum, non autem emendorum. * C.in general. de reg. jur. 6. 


Again, ſeeing by the Statutcs of this Realm the money taken for 
land fold ought not to be accounted as his goods Y. 3 wherefore ſhould y Scars H. 2. 2a. 1. 
that money which is purpoſely laid up for payment of the lands bought, © 5+ 
be accounted amongit the deceaſed's goods *, otherwiſe then for pay- * Arg, 2 contrari. 
ment of the land-purchaſed ; eſpecially when the day of payment is ſenſu, fumpro < 
nighathand, and money otherwiſe hardly to be raiſed out of the Te- *% Pradis 
Hhh 23 ftators 


Mo. 
verntium. fi. de ver. 
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* Quo caſu, inſtante ſtator's other goods ®? And therefore in this caſe I do think, that the 
nimirum necefſicate, Legatary to whom the movables are bequeathed cannot recover that 
res deſtinara perfe- rpponey, as parcel! of the movable goods, in prejudice of the Heir in 
_ P'2 whoſe favour alſo many things, which of their own nature be movable, 
OE L £ {ed by conltru&ion or fiction of law are nevertheleſs accounted unmova- 
fi. ft, de leg, 1-n. 16. ble, as Hawks, and Hounds, and Deer in the Park ®, &c, There be 
Grall, $ legat. q. 19+ not many other caſes wherein money is not accounted part of the mo- 
- - Fs ok Felle. Vable goods ©: which caſes excepted, in regard of the reltJeſs motion 
way |. relationum, thereof, it is not onely to be accounted movable d but alſo to be recko- 
fol.118.8 Grafl.The- ned as parcell of a man's goods, becauſe it is a good ſurety in every ne- 
ſaur, com. op. S lega- ceſſity *, 

rum.q.19. n. 8.in fn, 

© De quibus vide Rebuff. & G6ddzum in d. L. Moven. f. de verb. ſignif, Adde L. fi chorus, $ 1, f, 


de Lega. 3.8 DD. ibidem. © Tiraquel, de Retta&, Lignagier. $ 1 gloſl, 7. n, 103. Dec. conf, 381. 
* Memorabilia Cottz, verb. peculium. 


In the fourth caſe, where the Teſtator doth bequeath to A. B. all his 
Goods immovable, the Legatary hath right to the Leaſes which did 
fD. Cowell de verb. belong to the deceaſed f, and alſo to all the naturall fruits thereof, as 
interp. verb. Cattels. Graſs growing on the ground, and Fruit on the trees 8, and likewiſe 
Stanford de praro- (, the Fiſhes in the pond ©, and Pigeons in the Dove-cote i, as appur- 
Bar, regis, C. 16, fol, -Y 
4s. Li lex. C. de ad- tenant to the grounds demiſed, or as parcell of the fruits of the tene- 
w.iniſt. tur. $ ergo. & ment, which ( if it were out of leaſe) ſhould belong to the Heir, and 
DD. ibidem. not to the Executor *. But to the corn growing on the ground, or 0- 
—_ c& —_ ther fruits induſfiriall, the Legatary in this cafe hath not any right, for 
I, n. $1,52, that they are accounted among the movables, as hath been proved here- 


b Rebuff. in d. L. tofore. 
Moventium. Kelle- 
way Reports fol, 118, L Kelleway ub ſup. Goddzus in d, L, Moventium, * Relleway ubi ſup. 


Here now another queſtion doth offer it ſelf, which may not be 

pretermitted, viz. whether Debts due to the deceaſed do pals under 

; — the legacy of the movables, or immovables. Whereunto the anſwer 

t Alciat. & Reb. in - is, that Debts are neither movable nor immovable! : and conſequent- 
fb font © ly, they are neither due to the Legatary to whom the movables are 
= $j legantur mobilia deviſed 3 nor to the Legatary to whom the Teliator hath bequeathed 
uni,alceri immobilia, his unmovables ®. And this is true, not onely when the Teſtator hath 
_— Tn bequeathed all his goods movable and immovable in ſuch a place * ; 
yy Sh, but alſo where the Legacy was deviſed without defignation of 


poſt Corn. conſil, Place 9, 
104. - | 
® Mantic. de conjeR, ult. vol. lib. 9, tit. 3.10, 13, * Rebuff, in d, L. Moyentium, 


The reaſon is, becauſe Debts are a ſeverall kind from movables 
P Bar; Alciat.& Reb. and immovables P , ſeparated by a threefold difference, viz. in 
,- L. ——_ ff, ſubſtance , in nature, and alſo in effe& 9. In ſubſtance, becauſe 
RK LL debts being a thing incorporall, they admit no diviſion z whereas 
Moycntiutn, goods, as well movable as unmoyable, being corporall, are ſubje& to 


divi- 
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diviſion”, In nature, begauſe goods movable and immovable may * 1nftie. &e reb., cor- 
be actually poſſeſſed 3 whereas debts, or things in aCtion, cannot be poral. & incorpora!, 
actually poſſeſſed F. In effect, becauſe the one, being corporall, may i Serv. $ incorpo. 
} Cthed tn ' h h ”— rales. ff, de acquir, 
e preſcribed in ſhorter time then the other, being incorporall *, 
7 : ' , . rerum dom. 
What if the Teltator did bequeath all his goods movable and immo- + a, $ incorporales, 
vable whatſoever ? In this caſe it ſcemeth that, by reaſon of the ge- * Nempe res mobiles 
nerality of the deviſe, the debts due to the deceaſed are thereby dif: 'Tiernio, immobiles 
ſed v, For the force and efficacy of theſe univerſal ligns of | AU] pg,pormn? 99 in 
jp is ſuch, as it ſtretcheth the word w] hey rum ſpatic.” Rebuff, 
and | Whatſoever ] is ſuch, as it ſtretche rd whereunto they rum ſpatio. Rebuff, 


are joyned to the comprehenſion of whatſoever is thereby ſignified, not in &. L. Moventium. 


onely properly, but alſo improperly *. ” Rebuft. ubi ſupra. 
- ; A ; L. fi legarus.5 1. ff.ad 
Trebel. Mantic. de conjeR. ult.volun, 1. 9. tir.z. N. 10; * Unde quicungque hzres etiam improprie hz 


redem comprehendir, Er cum de quibuſcunque contraftibus loquimur, eriam de abuſivis dicimus, 1nquir 
Alciatus in d. L. Moventium, n. 5. 


Again, if theſe univerſall ſigns ſhould not extend the word to things 
improperly thereby ſignified, they ſhould be idle and ſuperfluous 
which ſuperfluity is to be avoided , eſpecially in a Tettament Y, y maric, de conje&; 
wherein commonly leſs is written then ſpoken ®; and leſs ſpoken then ulr. vol. 1, 3. tit. 6. 
was meant 3 partly through want of skill, and partly through want Per rot. _ 
of time. Nevertheleſs, others ( and, as it ſeemeth, the greater num- Wu tous amen 
ber of Writers ) do hold the contrary opinion, namely, that Debrs multis —— do. 
are not comprehended under the name of goods movable or immova- cet Mantic, de con- 
ble * 3 and that this word [all] or | whatſoever] is not of force to J&R: vit. vol, |. 4.tir, 
draw debts within the compaſs of goods movable or unmovable, no 7 Git Ties 
not in a Teſtament ®, becauſe it is a third kind diſtinct trom either com. op. $ i— 
of the former ©© Inſomuch that if there were Bonds or Specialties of 9.19. n, 6. poſt Bar. 
thoſe debts, ( which Specialties be movable ; ) yet, tor all this, the oe _ fl. de 
Teſtator's debts are not underſtood to paſs by the generality of that limes to. 
Legacy, of all or whatſoever the Teſiator's goods, movable or immo- rentia cemmunites 
vabled. As for the reaſons of the former opinion, they may be thus eſt recepra, 


anſwered. al —_ = ; go: 


© Bar, Alc, & Rebuff. in d. L. Movent, f, de verb. ſignif. * Graf, d. $ legatum, q. 19. BB» 6. in fins .. 


Firſt, albeit this word | all ] or | whatſoever | draw in that which 
is improper]y ſignified 3 yet Debts being a diſtinct Species from mova- 
bles and immovables, differing (as I ſaid betore) in ſubltance, nature, 
and effe&, tanguam oppoſits membra, they cannot by any good conliru- 
Qion be contained under, or {o much as improperly ſignified by, ci- 
ther the one or the other *, * Oppoſirorum ea ef! 
condttio,ut vno pcfi> 
ro, removetur al:erum, & poſira una ſpecie,removentur omnes ſpecies non expreſſz. Olden. Topic. leg. !2c 
a (pecie, fo. 144. & loco 2 differentibus, fol. 128. Neque diftio Omnia. adjunRa mobilibus & immobLi!i, 
bus, efficere poteſt ut veniant jura & aRtiones etiam in teſtamenra, inquit Graf. ubi ſupra, 


Sccondly, this word | all | or | whatſoever | is not therefore jdle, 
becauſe it doth not extend to Debts,f{ceing it hath relation to the quanti- 
ry ofthe Legacy,ſhewing how much the Teltator hath bequeathed,cven 
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all his goods movable or unmovable, whereof there might be queſtion, 
* De oratione inde- it the Legacy were indefinite 3. 
fats, Bones vi Thirdly, although it be true, that oftentimes Jefs is written then 
vgnis eſt quzſtio; de {P2KEN» and leſs ſpoken then intended, for want of time, or of skill, 
qua Covar. lib. 1,var, Or through fear of death, or extremity of ſickneſs ; yet, for all this, no 
_ Col, man is preſumed to think that which he doth not ſpeak Þ 3 or where is 
OED that Delizs that can dive into the depth of another man's thought, when 
bere plus in corde 11S Words do not expreſs the ſame©? For ſuppoſe he thoughtit, (to 
quam in ore. in L. fi Wit, that under immovables or movables he meant to bequeath his 
bs _ _ reſta, debts 3.) it hedo not utter it, it is as it it had never been thought : ac- 
vide Tn, cording as it is written in the Civil Law, In ambiguo ſermone, non 
dagiis. * utrumque dicimus, ſed id duntaxat quod volumus. Ttaque qui aliud di. 
cit quam vult, neque id dicit quod vox ſignificat, quia non vult , neque id 
« Paulus in L. ambi- guod 0x vilt, quia nou loguitur 4, Ina doubtfull ſpeech we utternot 
guo. ft, dz reb. duÞ, . Jouble ſenſe, but onely that which we mean. Therefore he which 
ſpeaketh one thing, and meaneth another, neither doth he utter that 
which the word ſignitieth, becauſe he meaneth not fo 3 neither that 
which he meaneth, - becauſe he ſpeaketh it not. To draw to anend ; 
What ſhall be the concluſion of this vexed Queltion ? Are Debts com- 
prehended under the Legacy of all the Teſtator's goods movable and 
immovable, or are they not ? Indeed, if we ſhall conſider the com- 
mon uſe of ſpeech within this land, whereby (if I donot erre) Debts 
_ 43. Are underfiood to be comprehended under that general Legacy of all 
——_ A goods movable and unmovable * 3 then rather ſubſcribe to their opi- 
& 29, Nam ibi nomi. Rion who do hold, that the Debts due to the deceaſed are thereby de- 
na faciunt bona no- viſed *; eſpecially if the Teſtator bequeath as well his chattels as his 
rabilia. Adde Stan- goods movable and immovable, for chattels comprehend debts, as 
gps 21 an. hath been afore ſaid s, Now then fince Debts paſs under movables or 
tum, ſed in his «cj. immovables, here ſtarteth up another queſtion, What if the Teltator, 
am regionibus, ex intending, under the name of goods movable and immovable, to be- 
com.Joquendi uſu ac- queath his Debts alſo due unto him, make his Will, and thereby de- 
IT 0nd viſeth his movable goods'to one perſon, and his immovable goods to 
bilibus,oftenduntTi- another perſon ? which of theſe two Legatarics hath right to the Debts 


raq. de retra&, Lig» of the deceaſed ? 

nag.$S 1.glofl.q.n.18. 

& Od. Confil, 209. & Jo. And. cjus diſcipulus, & Felin. in procem. decretal. col- 3, Quibus adde Pecki- 
wn Tract,de Teſtam.conjugum, lib.s.ca.zo.fol.g12. & Supra cod. $.n.28, Stanſord.prarog.c-16, 


The anſwer bricfly is 3 That thoſe Debts which did ariſe by occaſi- 
on ofthings movable, and for the recovery whereof there licth an acti- 
on perſonall, belong to that perſon to whom the Teltator did bequeath 

(a) Bar. in L- po- his movable goods. (4) But thoſe Debts which did grow by occalt- 
teſt, de author.rur., on of ſomething immovable, for the recovery whereof there licth an ac- 
Tiraq. de Retra-Lige tion real, asfor rents due out of Leaſes, or arrerages of rents due out 


nagier. $ 1.gloſl,7.n. x 
1s. Graff, Theſaur. of lands, tenements or hereditaments, they belong to that perſon to 


COM. OP. verb. lega- 
tum, 4. 19. N» 5» ubi teſtatur hanc opinionem eſſe communem, 
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whom the Telſtator did bequeath his immovable goods. (b]) Howbeit ( 5) ear. Tiraquell. 
neither of theſe two Legataries can in their own names proſecute any Grafl. ubi ſupra. Au- 
aQion againſt the parties indebted, unleſs they were Executors to the fer: in addic. ad de. 
deceaſed, or his Adminiſtrators. For when the Teſtatar doth appoint = Tholol. 4. 315. in 
: - cum mulris aliis 
a third perſon to be his Executor, he onely may ſue for the debts duc quos enumerar Tiraq. 
to the deceaſed, as repreſenting his perſon 3 (c) and having recovered ind.$ 1.gtofl.q. n.15, 
and received the ſame, then may the Legataries commence ſuit againſt (© ) Supra eod. lib, 
him inthe Eccleſiaſticall Court, and there recover their ſeverall Lega- Tre Fa "tp 
cies, by virtue of the Will of the deceaſed, which the Executor is fo.gz. Brook Abridg. 
bound to perform. (4) And in caſe the Executor do not commence tit. Executor , n, 49, 
ſuit again(t the parties indebted, but delay or refuſe ſo to doe then may Dn Scud.l.2.c.7, 
the Legataries convent the Executor in the Eccletiaſticall Court, where $2 I _ 
he ſhall be adjudged by ſentence of the Ordinary, and compelled by the eod. liv. on —_ 
cenſures of the Church, to make a letter of Atturney to cither of the Le- 4-0-22.in fa. c, ſtar, 
gataries, for the recovery of their ſeverall debts to them bequeathed, in ** —— OVilte 
the name of the Executor, to their own feverall uſes. (e ) (e) yn no 
I have thought good alſo in this place to deliver what is comprehen- Inſf.de Legaris, ſupra 
ded in the generall Legacy of | Howſhold-ſtuffe, ] and whatnot 3 the ra- £04. lib. part.3. $ 5, 
ther, for that this bequeſt of Houlhold-ftuffe is more frequent, then well 
_ underſtood what kind of goods are comprehended therein. But betore 
we come to the unfolding of the chiefeſt doubt, and namely, whether 
Plate be comprehended under Houſhold-ftuffe, it is to be obſerved, that 
as there be divers words which fignify Houſhold-ſtuffe, as Swpellex, (f) (f ) L 1. de ſapell, 
Uienſilia, (g) Maſſaricie, (hb) Arneſia , (i) and ſuch likez (k) fo G5 - 

_— '- (2g) Menoch, Tratt. 
there be divers definitions thereof extant in the body and text of the Ci- qcpraſump.1.4.przd. 
vil Law. (1) For Pomponixs detineth it after one fort, (m) Alphenus 15 . n.4. Welſenb, in 
after another, (#) Twbero after a third, (o) and Florennw after a fourth *i*; de lupell, leg. ff. 
ſort. (þp) The inveſtigation whereof is more fit for the learned, then W —_ _w_ ws 
for this plain diſcourſe, wherein I affe& nothing more, then to deliver {upell. leg. = n=ang 
the ſimple truth in ſuch a faſhion, as is moſt agreeable to the capacity of conſil.88,vol.2, Quo- 
the vulgar ſort : for whoſe inſtruction I will firſt (hew divers particulars, pw teſtimon. con- 
whereot there is no great doubt but that they are to be reckoned a- war 1 ny 
mongſt Houſhold-ftuff; then, other particulars, which without difh- ( 7) Simo de Fratis 
culty are not to be accounted among|t Houſhold-ituffe. Firtt therebore, Trad. de Interprer, 
there is no doubt but that theſe particulars following are to be reckoned - |. 4. duv. 8, 
as part and parcell of Houſhvld-ſiuffe 3 vis. Tables, ( q) Stools, (r) - 


: ) De quibus We- 
Foarms, ( 5 ) Chairs, (+ ) Carpets, (u) Hangings, (x) Beds, (y) () qr 
ſupra 3 velutiGerar. 


nb, & Menoch. ub 
da, & Mobilia domus. (1) Ur in L. 8. L. 2. L. 6, & L.7. cod. tir, de ſupel, leg. f. (1m) Supellex (in. 
quit Pomponius) eft domeſticum patrisf.milias inſtrum-entum , quod neque argento aurove taQo, vel veſti, 
annumeratur. L.1, de ſup.leg.f, (=) Alphenus ſupelleRilia cas res efle purat, quz ad uſum comm, pa- 
trisfamilias parat# ſunt, quz nomen ſui generis non habent ſeparatum, L.6,cod.tit, (2) Tubero hoc modo 
demonſtrare ſupelle&ilem rentat, nempe , Inſtrument. quoddam patrisfamilias, rerum ad quotidianum 
uſum paratarum, quod in aliquam ſpeciem non cadir. L.Labec, de ſup. leg. f, (þ) i.e. Res mobiles, non 
animalia. L.2. de ſupel.leg.f. (4) L. ſupelleRil.f. de ſup. leg. verb. Menſz, & verb. TrapeZophorz, i, ec. 
Menſz magno ornatu, quz effi&1s imaginibus ſuſtinebantur 3 quales hodie in vetuſtis marmorivus viſuntyrs 
Alex. ab Alex: lib, 1, dierum penial. c. 19. Menoch.de prafumpr. 160. l1b.4.n.8. (r) d.L.(upelleQil.verb, 
ſcamna, ſubſel, &c. (s) L.Inſtrumenr, ff.de ſupel.leg.verb. Sedular, (7) L. de Taperis, cod, tit, verl, 
Cathedralia.Menoch.ubi ſupr.n.1g. () d. L. de Taperis, in princ. (x) d.L.de Tapcris.Menoch.de pre» 
ſump.140.n,19. 19.verb.Aulza, (y) d.L.ſupel. verb. Le&.criamargentat.aurar. vel gerr.giar, Idem, {1 1074 
agentea vel aurea fint, bs by 

I 'S Beazing 
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2). L. de Taper, Bedding, (&,) Boſons with Ewers ®, Candleſticks *, all forts of veſſels 
v erb. Toralia. _ ſerving for meat and drink, being either of carth, wood, glaſs, braſs, 
q uod leoleg.deb:n- or pewter ©, Pots, Pans, Spits, and ſuch like 9, 


rur culcitrz, & alia 

le&i ornamenta. Re+ DE - 

buff.in L, inſtratum.de verb.ſignif.f. Teſtatur enim, joflrvRum apparatumque lef&um legar. videtur. Al. 
Ciat. in cand. L. * d.L.ſupel.verb-pelves, aquiminaria, &c. . ® Lleg.de leg, fverb. Argentca can- 
delabra, * d. L. ſupelle&il. * Univerſa namque vaſa ad coquendum depurata, cum in penu non «conti- 
nentur, (ut in L. Inftromenrum. . de penu leger.) inter ſupelieRilia domus numerare crederem Panor, 
con(.88, vol. 2.n.z.Menoch. lib. 4.Preſ.162.n.21. Quod fi objiciatur, hujuſmodi yaſa efle inſtruments fundi, 
(L.cum de lanionis f.de fundo inſtruR. legat,verb. cacabos,) & ideo non cle de ſupeHeftilium genere 3 CL; 
Labeo, f,de ſupel. leg. in princ.) Reſpondeo, non propriam verborum fignificarronem, ſed quid Teſtacor 
voluerir, ſcrurand, d,L.cum de lanionis. Quinimo ſupellex ranquam pars inftrudti ſundi co legato continebi- 
tur. L.quzſicum.ff.de fund.inſtruR&. $ ſed ſi fundus, 


- TR Secondly, without all difficulty Apparel *, Booky f, IVeapons 8, Tools 
> LL Ft for Artificers®, Cattelli , ViGwals * , Corn in the Barn or Granary |, 
fL.ſupelleRil.eod.tit, Wains ®, Carts, Plowgh-gear, Veſſels * afhxed to the free-hold, are no 
e d.L. ſupelle&il. part of Houſhold-ftuft. But whether Plate and Coaches are to be ac- 
. _— 9 PIZ- counted as part of Houſhold-tuffe, is a queſtion wherein all Writers are 
Lb de fapetiolep. not of one mind. For the deciding of which controverſy, let us ſup» 
* 1. Labeo, d. tit. & poſe the calc to be this, 


lofl. ibidem. 
: d. L. yoo & glol. ibidem. ® L, vaſa znca. de ſup. leg. ff, Menoch.de przſump, x60. 0.29. d, LLabeos 


vetb, Inſtrumenta agri aur domus, * d.L.vaſa znea.& Menoch.de prezf.160.n.29, 


The Teftator by his laſt Will and Teſtament doth bequeath to A,B, 
all his Houſhold-ftuffe. Now in this caſe whether may the Legatary 
recover the Teſtator's Plate and Coaches, as part and parcell of his 
Houſhold-ſtuffe ? For the Plate, the Writers arc at variance: fome (et- 
ting it down for law, that rothing which is made of filver or gold is to 

* L. 1.de ſupel.leg. & be accounted Houſhold-ftuffe® 3 and ſome the contrary P, Forrecon- 
* _— Ye ciliation of which contrariety, we muſt uſe divers diſtinQions 3 where- 
verf. Nunc ex ebore, Of the firſt is of the Time, according tothe ancient admonition, Diftin- 
Kc. que tempora, coxcordabunt Scripture 4: that is, betwixt the ancient and 
+ Glo. ind. L. ſupel. Jater times. For ſuch was the (verity and frugality of old times, as in 
litera O, diebws illis, veſſels of gold or of ſilver, being then very rare, were not 
' d.L. ſupelleR. Vide comprehended under the name of houſhold-ſtuffe f, But afterwards 
Goddzum in Þ M9 in latter times, when men began not to be contented with the fimplici- 
fe dann Soiols ty of their Grandfires, but digging into their great Grandame's bowels 
ſcripſir, for more precious metall, dig turniſh their bouſes with veſfels of gold 
+ d. L. Labeo. poft and filyer and precious ſtones, and, as it is written in the Civill Law, 
hey >-no oh. So le- Nync ex ebore, teftudine, atque argente, jam ex auro etiam atque gemmiz 
BL Lateo & L ſupelleGili xtimur + 3 upon this change of mens manners did the Law 
legar. alſo begin to change, and to reckon theſe veſſels of ſilver, gold and 
! Hoc aurem diſtine- precious ſtones, as Bafonand Ewer, Bowls, Cups, Candkeſticks, &c. 
INES for part and parcell of houſhold-ſiuffe © : yet not indiftinRly or abſo» 
Servii ſentenrias con. 1utely, but with this moderation, fo that it were agreeable to the Te- 
eiliari vulr Celſvs, in ftator's meaning, otherwiſe not Y. That is, if the Teftatar in his lifc» 
d.L. Labeo de fupel. time did uſe to reckon them amongſt his houſhold-ftuffez in which 
le caſe they are due to the Legatary by the name of houſho}d-fiuf* : But 


gf. 
Gros & ELM [the Teſtator did clteem themas ornaments rather then utenſils, and 
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did uſe them for pornp or delicacy, rather then for daily or ordinary 

fervice ofhis houſe; in this caſe they do not paſs under the Legacy of 

houſhold-ſtuffr, Orit the Teſtator did uſe to number things of ano- 7 d.L.Labeo. & God. 
ther kind amongſt his houſhold-ttuff, which without doubt are not ſo 4#$ in L. Movenri- 
to be elicemed, as for example, his Apparell, Books, and ſuch like * ; RENE 
then, albeit the Teſtator did intend that his apparell, or thoſe other wn, Services 7 But 
things, ſhould paſs under the name of houſhold-ftuffe;z yet neverthe- Labeo. Menoch. de 
teſs the Legatary cannot recover them *. And albeit there be no defe& Pr#ſum.160.n.26,29. 
in the Teſtator's meaning Þ z yet becauſe the ſame is no way uttered Mes rags” ines 
by words which by their own nature, or by common uſe of ſpeech, | wne® nan = 
might teſtify this meaning of the Teſtator, therefore is the Legacy void, Movenr,Men. ubi ſu- 
as if it had not been written or ſpoken ©, Unleſs it were the expreſs Pa: Welentyin tit.de 
will of the Teſtator, that the Legacy ſhould fiand good, notwithtfian- jy = rng A anda! 
ding his miſnaming thercof 9, fingulorum , ed ex 
exaudiri debent, inquir Servius in & L. Lab. Cujus fententia adver(. Tuber. PP uy og fron 
* Goddzus, Menoch. & Weſenb. ubi ſupra, * Goddzus ubi ſupra.& vide quz4 nobis (cripta ſunt pauls 
ante cad. part. $ $-0. 11, 


As for the Teſiator's Coaches ®, whether the Legatary to whom the * Rhzda dicitur ge- 
houſhold-ſiuffe is bequeathed may recover the ſame, doth admit ſome 2s leviculi currus in 
doubt. But howſoever all men are not of one mind in this point # ; Juno gelt 1 ntct 
yet I do rather fubſcribe to their jud t, and yield to their autho- Spiegel, Lexic. Juris 


rity, who do hold that Coaches arc uſually numbred among houſhold- civils, verb. Rhada, 
ſtuffe 8, f Negat enim Alex, 
- —_— la in 
fed illa inſtrumenr. viator- eſſe fatetur; Cui convenir glofſ. quadam manuſcripea in L. "nftr, de ſup. leg, 
8 Linſtr.de ſupell, leg.ff, Menoc,de pref,1.4 pref, 150.0.16,Anto.Aug.l.primo emendationum,c.4. 


& XI. Of uncertainty in reſpect of the time or date 
of the Teſtament. | 


1. When it _— whether of #be two Teſtaments is later, both 
are void, 

2. The Teftament in favour of Children is preſumed laſt. 

3+ The Teſtament ad pias cauſas is | m—— loſt. 

4. The Will once proved, is not tobe reproved by another of the ſame 
date. 

5. A Souldier may die with two Teſtaments, 

6. Which of theſe two Teftaments is preſumed later, the Teſtament ad 
pias cauſas, or the Teſtament inter Liberos. 


Here (1) two Teftaments be found, but uncertain whether of « g1off.in L.utr.C. de 
them is the later, in this caſe neither Teſtament is good 3 for ed. Di. Adrian, tol, 
no man can die with two Teſtaments ® 3 and ſo the one Teliament doth Clar.s reſt.q. 190, 
deſtroy the other ©, r= O— 
© Bar. inL, 1, $ 1,ﬀ, bon, poſſ. ſecundum Tadul, 
Iii 2 Neyer- 
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Neverthceſs, if the (2) one Teſtament be made in favour of the 
Teltator's children, or of thoſe who are to have the Adminiſtration of 
his goods, in caſe he had died inteſtate, and the other Teſtament in 
* favourofothers; then that Teſtament ſhall prevail which is made in 
* favourof the Teliator's children, or of them which otherwiſe are to 
*Bar. in d.$ 1,Sich. have the Adminiſtration of his goods 9. 
'” L.ult.C. deedido | Gif ( 3) the one Teſtament be made ad pix cauſas, the other nyt ; 


RED then that Teſtament ad pias caſas is preſumed laſt, and fo to take 


15.N.17, place *, 
*Jaſ. &Sich,inL.d. Orif (4) the one Teſtament be proved, (the other perhaps not as 
wits yet appearing.) and the Executors in poſſeſſion of the. Tecſtator's goods 
by virtue of the Teſtament already p:oved; it is not afterwards to be 
reproved, northe Exccutors diſpoſſeſſed, by means of the other Telia- 
* Bar.in 6.S 1.Jaſ. & rent of the ſame date F. 
Sich.in d.L. uk. Orif (5) the Teſtaments be military Teſtaments; for then perhaps 
they are both good , becauſe a Souldier may die with two Telia- 
k Lquzrebatur.ff, de ments8, . 0 
mil, rel, Whereit is ſaid, that that Teſtament is preſumed later which is made 
in favour of them that are to have the benefit of the Adminiſtration of 
the Teſtator's goods, or ad pias cauſa , rather then thoſe Teſtaments 
which arc not made ad pias cauſa, nor in favour of them which are to 
have the Adminiſtration : what if (6) two Teſtaments be found, the 
one in favour of the Teltator's children, or ſuch as are to have the Ad- 
miniſtration of the goods of the deceaſed, theother made ad pias cauſas, 
and it doth not appear whether of them is former or later ? whether is 
to kc preſumed laſt, and ſo of force? . I ſuppoſe that it they which arc 
to have the Adminiſtration of the Teltator's goods, in whole tavous 
the Teltament is made, be the Teſtator*s children, then that Telta- 
d done, & - > ment made in their favour is to be preſumed later, rather then that Te- 
. Ce conjed, | h 4 »; : 
vir.vol.l.6.rir.3.n.q3. {tament ad pias cauſas ®, Otherwiſe the Teſtament ad pias cawſas is to 
Vide ſupr. 1, parr. $ be preſumed later, rather then that Teſtament made in favour of colla- 
pen.in fin. & quod ibi terall kinſmen i, | 
prnoeete pry mas It is a famous queſtion amongſt the Civilians *, whether the time of 
L.ſancimus, C.de ſa. the making of the Teſtament, or of thedeath of. the Teſtator, is to bc 
crolan.ecclefia, reſpeed 3 and conſequently, whether the Teltator be.preſumed to be- 


* Egreg. admodum queath thoſe things onely which he had at the time of the making of 


=_ > net his Will, or of his death!. For the determining of which queſtion 


praſump. 1. 4. praf, divers do uſe ſundry diſtinftions, whereof ſome ſeem to make the mat- 
127. in princ. ter more intricate. Whecicfore pretermitting thoſe diſtinCtions, I have 
. De hac q. vide Bar. choſen a plain and caſic courle of deciding the controverlie, by pro- 
in L.fi ita legat. ff, de eh Fe 4 Limiter Th #- F 

aur.& arg. leg, Mane, POwnding a Rule with Extenſions aud Limitations, e Ruleis this, 
de conject.ulr.yol.1.3. That the time of the Teſtament, and not of the Te(tator*s death, is to be 
tit, 11, Sim. de Prat. regarded ®, And ſo thoſe goods which the Teltator had at the time 
de interp.ulr,vol.1.4. when he made his Will are bequeathed unto, and recoverable by, the 


b.g.fol.178. s : 
_ —— omg Legatary z but not thoſe goods which he got atterwards ®, 


* 4» 1B 
® Eandem regulim propon. Mant. & Simo de Pretis ubi ſupra. Per, d. L. fi ita» $ de aur. & argen. leg. 
2 Mantic, & Simo de Pratis ubi ſupra, 


Thc 
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The firſt Extenſion or Ampliation of the rule is, That the ſame doth 
proceed not onely in reſpect of things bequeathed, but alſo in reſpe& of 
perſons to whom any thing is deviſed 9. _ As for example 3 the Teſta- * Simo de Przr, ubi 
tor doth bequeath an hundred pound to the children of A. B. who at ſuprajn. 35-puſt Bar, 
the time of the making of the Will hath four children, and afterwards '7 ve" bay wander 
begetteth other four children', and fo hath cight children at the time of (ren, prone bn 
Ez , and B n at tne time Ot. preſump.l.4.praſum, 
the death of the Teftator. In this cafe the hundred pound is due to 129.n.18. 
thoſe tour children which were alive at the time when the Will was 
made, but not to thoſe who were born afterwards P. P Bar. in d.L. ficog. 
The reaſon is, becauſe he had no thought ofthem which were not in P#isf.dereb.dub n, 
rerum naturs when he madc his Will 9, Solikewiſe if the Teſtator do et apny vn—— 
bequeath an hundred pound to his Pariſh-church , and after the a C;indtin Liult.C. 
Will made the Teſtator doth change his dwelling to another pariſh, de pact.n.23z. Caſtr. 
and there dicth : in this caſe the Legacy is due to the Church where ©9*hil. 132.vol.1.n.3, 


the Teſtator dwclled at the time when the Will was made”. * Rom.in Authen. fi- 
| | mil.zad L.falcid.cujus 
ſententiam ego quidem vera efle arbirror, non ramen. vigore d.L.fi cognatis 3 quz lex magis adverſ.quam 
adſtipulatur huic opin, (ut ree moner Mantic. de conjett. ulc, vol. L 3. tit,11.ns 3.) Scd virtuted. l.41 ita 
S. de aur. & argen. leg. ft, 2 


Secondly, this rule proceedeth and hath place, not onely in: things 
bequeathed whereof the Teftator hath aQtuall poſſeſſion, but alſo in 
things bequeathed which are incorporall , or things in a&ion : and 
therefore it 'the Teltator bequeath to A. B. all his debts, there is no 
more due to the Legatary by this deviſe, but onely ſuch debts as were 
due tothe deceaſed at the timeof the making of the Will, and not any 
debts which did ariſe to be due afterwards. So likewiſe if the Te- + Cagnol.inL. ulr, C. 
ftator do remit unto A. B. all ſuch debts ashe doth owe unto the Te- %© P38 Þ. 231, ubi 


- - . . on Ppauc, author 
ftator 3 by this deviſe onely thoſe debts are remitted which were due to eo ; nos 


the deceaſcd at the making of the Will *. Thirdly,this forefaid rule is of oprime firmar. 
force not onely in an indefinite or generall Legacy, (as when the Teſta- * Manr. de conjed, 
tor deviſeth his Books, Apparell, or Houſhold-ſtuffe,) but even then _ [.3.C.L1.N. 5. 
' : imo de Przt, ubi ſus 
alſo when to theſe Legacies he doth adde the word All: infomuch that pra N. 36. 
if the Teſtator ſhould bequeath to A. B. all his Books, all his Apparel, 
all his Houſhold-ſiuffe, yet there is no more due to the Legatary , but » wanr.uvi ſupr. n.4. 
onely thoſe Books, that Apparell, or that Houſhold-ſtuffe » , which Socin.}un. confil.g9. 
were the Teſtator's at the time when the Will was made. Fourthly, v9 3- per tor. Var. 
the rule aforcſaid doth fo firongly tie the Legacy tothe time of the ma- — etl ja x 
king of the Teltament, that the Legatary to whom the Teltator hath amſfi per nomen me» 
bequeathed any thing mult prove that the thing bequeathed was the um , qued prefers 
Teitator's when he made his Teſtament *, and not the Executor, who *<mpus denorat, non 
: ; - , fur adjectum. 1nquir 
hath the ſame in poſſeſſion 9, Fitchly, the toreſaid rule proccedeth yet wy, v1 ſupra, peitt 
one degree farther, in conlideration of the time of the making of the Sacia, ubi ſap -. 
Teſtament, For if the Teitator, having tftore of young cattell, willech * S'm.de Þ. a-.de in- 
his Exccutor to give to A. B. two Colts of theage of two years, and *P;uit-+0'. 1.4. Ono, 
after the making of his Will, liveth many years, and then dierh, [11- COD + "nr 
ving other Colts at the time of his death of the aye of two ycars 5 in (voſt tald, Rom. A 
lex. ﬀ Jak. G. I. 2. ts 
y Sim.de Frar.de interp.ult,vol.udilupra.& Mant.de conject, ult.vol. di. 3. L104 444 10, 


\ 


31.0, 4.in fin,) 


Iii 3 thi; 


— 
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this caſe there is due to the Legatary two of the firſt Colts which were 
: extant at the time of making the Will, and not of the laſt Colts at the 
© Luxori'S teftfide time of his death *, Sixthly, 1f the Teſtator bequeath to A. B, a ſhare, 
"a4 1.4. abs. (viz, a third part, or the ong half) of his goods being in ſuch a place, 
129..6, Kjuſdem fa- although the Teſtator have moxe goods in that place at the time of his 
rizz eſt quod fcrip- death then were there at the time when the Will was made * 3 yet the 
= —_ Old. 7 cgatary hath no right to thoſe later goods, but onely to thoſe which 
quod ——_— certi Were there when the Will was made. And fo I take it to be, if the 
generis legara, fi po- Teſtator doth bequeath to A. B. all his goods which are in ſuch a place; 
ſtea veriatur,debervr in which Legacy onely thoſe goods are contained which were there ex- 
— reft, fant when the Will was made, and not thoſe goods which were brought 
Mant.de conje&.ult. thither afterwards Þ. 

byes de praſump. , 4. pref, 127.N. 12, poſt Alex. conſil, 171.1, 1-vol. 6, * Men. deprzſ. 1. 4, 


prz\, I27s Ie 29, 


The firſt Limitation or reſtraint of the Rule is, when the Legacy or 
thing bequeathed is univerſal; for then the time of the death of the 
'e, Nant, de conje. Teftator is confidered; and not the time when the Will was made<. 
alto tear 4 As for example; the Tefiator doth bequeath to A. B, all his ſubſtance, 
h—_ ult, vol. 1, 4. Or all bis goods and chattels : In this caſe the Legatary hath right to 
dub. 9. fo. 1990-41. thoſe things which the Teſtator left at the time of his death 4, whether 
M v_oatiognnt they be more or leſs then they were before. Neither is this limitation 
J29, 227 enr.& Contrary tothe third ampliation before rehearſed, where it is ſaid, that 
argent.leg.3.n.4 if the Teftator do univerſally bequeath all his books, all his apparel, 
4 Menoe.de preſil.g. or all his houſhold-fiuff, yet notwithſtanding that univerſal} bequeſt 
preſump. 1270.20 | 4f ] there is no more due to the Legatary, but onely thoſe books, 
"_ that apparel or houſhold-ftuf,which were the Teſtator's when the Will 
he h—_— ——_ was made *, For howſoever theſe two Legacies may ſeem to be with- 
PRE a. pou out difference in reſpeR of the form or manner of the deviſe, both of 
vol.3. - them being univerſally framed : yetthere is a great difference in reſpeRt 
# Manr, poſt Bar. ubi of the matter or thing bequeathed F, 
ons + veculium!, For a man's ſubſiance, or goods, or cliate, and ſuch like 8, they be 
Fg COTS names colleQive, comprehending things of divers natures in one uni- 
reddit, Man S P g 
$&.ulr.vol.l.3.tiz.11, verſe, which doth receive increaſe and diminution®. But ſoare not 
N.13- :verſ. oft ® man's books, or apparel, or houſhold-ſiuff, for they be but Species 
hep cor. 4#&dam bonorum  , and conſequently no contrariety betwixtthis limi- 
poribus conſt. que fi- tation and that ampliation of the rule. 
ve diminuantur, five | : : 
augeantur, ſemper dicitur idem eorpus. Zaſ.in L.grege.ff.de leg.n.3. * Zaſiin d.L.grege.ff.de leg.1.n-3. 
» L. grege legar.f.de Secondly, the rule is limited, when a thing univerſalis bequeathed, 
leg.1.cumLL.ſequen. albcit the Teſtator do not adde any ſign univerſal. As for example ; 
Sim. de Przr. de in- the Teſtator doth bequeath to A. B. his flock of ſheep, or herd of cattel *; 
TI. for it is in effe as if he had bequeathed his whole flock of ſheep, or his 
7 ry ng. DM t1, whole herd of cattel!. In which caſe the time of the deathof the Te- 
ſeq.L.peculium..de fiatoris to be reſpeRted, and the Legatary is to have the ſame as then 
leg.2. & DD. ind. L. they be,cither increaſed or diminiſhed; inſomuch that if one onely ſheep 
St figrege.F deLep., do remain of the flockat the death of the Teliator, yet that one is due ®, 
x.cad.Bar.ibids albcit one cannot make aflock 2, 
© Ibid, | Thirdly 


— 


_— > WS ano. 4250 ei. ac. ac a. 
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Thirdly, the rule is reſtrained, when ſuch a thing is bequeathed as 
is conſumed with uſe; for then the time of the Teſtator's death is to be 
conſidered 9. As for example 3 the Tefiator doth bequeath to A. B, * Bar. in L. quidam; 
his corn this is to be underſtood of that corn which the Teſtator left F.de tritic. leg. Manr, 
at the time of his death P. So likewiſe if the Teltator do bequeath his © <ovſc@- - —_ 
apparel to A. B. and afterwards liveth untill that apparell be worn out, pa 413 tit.r3, 
and other apparel provided in ſtead thereof; in this caſe the Legatary n.1s. | 
ſhall have the Teſtator's apparel which he left at the time of his death 9, 4 Bar,io L-fi ira fide 
Neither is this limitation contrary to the former ampliation, where it is aur-& argent.leg.n.8, 
ſaid, that if the Teſtator do bequeath all his apparel to A. B. the Lega- M99 -— -44-—___ 
tary ſhall have ſuch apparel as the Teſtator had at the time when the OY 
Will was made, and not the other apparel which was made after- 
wards: for that ampliation is true, when the Teſtator hath divers ſuits 
of apparel, whereof ſome remain which were made when the Will was 
made*;, and in this caſe the Legatary can have no more but the old »Menoch. de preſ.l, 
ſuit f. But this limitation taketh place, when the apparel is worn out 4.praſ. 229.n. 29,30. 
and conſumed which was firſt bequeathed 3 in which caſe the Legata- B<r9054-130.n.5. 


— 


ry ſhall havethe new ſuit, in licu of the former * ; leſt otherwiſe the 1,7 « arg. leg. 

deceaſed*s Will ſhould be utterly defeated and without effe. So like- ns. 

wiſe ifthe Teſtator having made his Will, and therein bequeathed to * Bar.ubi ſupra, 

A.B.the corn in his barn,and afterward laycth up more corn in the ſame 

barn, before the other be threſhed; in this caſe the Legatary cannot 

recover both the old and the new corn, but muſt be contented? with the Y Maſc. de probacz 

corn inthe barn at the time when the Will was made. Or if the old we 0.33». 

corn were utterly conſumed and fpent, yet the Legatary cannot recover A — 

a greater quantity of the new corn then the old corn did extend unto 

when the Will was made *, * Maſc.de prob.conct. 
The fourth Limitation of the rule is, when the Teſtator doth be- 1280.n.32,33. Caltr, 

queath any thing by words of the future time 3 as, I give to A. B. the ® & fer. 

books, apparel, or houſhold-ſtuffe, which ſhall be in my houſe, or in 

ſuch a place. . For in this caſe, the time of the death of the Tellator is hy de conjet. 

to bereſpeed?: and fo the Legatary hath right not onely to ſuch books, urns <4 "YU 

apparel, or houſhold-ſtuffe, as the Teſtator had in his houſe, or place & ira, de aur.& arg, 

aforcſaid, at the time of making his Will z but alſo to thoſe other leg. MMenoc.de prz- 

books, apparel, or houſhold-ſiuffe, extant at the time of his death, fump.l.4-przfe127.n, 

albeit they were brought thither after the Will was made. And fo it :\yanc.uv; ſup. Me. 

is if the Teſtator uſe this word [ May, ] [ or Can *,) As if the Te- noch.de praſump. L, 

ſtator give to A. B. all his books, apparel and houſhold-ſiuffe, which 4-praſ.117.n.21, 

are or can be found in ſuch a place: for in this caſe the Legatary hath | CONES —_— 

right alſoto thoſe books, appareland houſhold-ſtuffe, which be found fy, toco cares? 

there at the time of the Teſtator's death ®. d Mantic.d, tir, 11.1, 
The tifth Limitation is, when the Legacy is conditionall, In which 3-2.27, 28. licer So. 

caſe the time when the Will was made is not to be reſpected >; but of ol —_ _ 

the accompliſhment of the condition, or death of the Teltator, as al- ,jqauur. 

ready hath bcen confirmed ©, © Supra cod.lib.paric 
The fixth Limitation is, when it is to be collected by circumfiances 4- $ 5. . 

and conjeures, that the Teltator did mean of the time of his death, * Mant.de conjectur, 


: , ”—_ X ultim. volun. 1. 2. tit, 
rather then of the time when the Will was made; or if it be likely - Re i 
the 


+ Bar.in d.L. fiira., . 


wa ttt " 
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the Teſtator, if he had bcen_ asked the queſtion, whether he meant of 
the time of making his Will or of his death, would have anſwered, 
that he meant of the time of his death : In this caſe, albeit the Legacy 
were given by words of the preſent time, yet the future time, namely, 
* Mantic, ubi ſupra. the time of the Teltator's death, is to be regarded*. As for example; 
the Teſftator faith, T bequeath to A. B. all my Plate, (for this word or 
* Menoch, de -pr#- Pronoun poſſcfſive [' My ] bath the force of the preſent time f : ) now 
ſump.l.4-prafe127.0. fppoſe the Teſtator at the time when the Will was made, over and 
95s | belides the Plate which he did then poſſeſs, (which he might juſtly call 
Mine, not onely in reſpe& of his title thereunto, but alſo of his poſſefſi- 
on thercof,) had bought certain other Plate, which was not then deli- 
vered unto him when the Will was made; In this caſe, foraſmuch as 
it is likely, that if the Teftator had been asked, whether he meant that 
A. B. (to whom he had bequeathed his Plate) ſhould have that Plate 
alſo which he had bought, but was not poſſeſſed of, he would have 
anſwered that he meant of that Plate alſo, which is very probable, the 
rather for that he could not but know that ſuch Plate he had bought ; 
therefore in this caſe the Legatary hath right to this bought Plate unde- 
© Caſtr, conf. 132, livered, as well as to the others 3 and that by force of the conjectured 
vol. 1:n. 3.Mantic. de meaning of the Teftator,, though his words did not ex&nd thereunto Þ, 
egg > Which meaning (as a Queen or great Commandreſs) doth rule and 
Socin.Jun. de ry over-rule, eſpecially in Wills and Teſtaments, enlarging, reſtraining, 
vol.z. ' interpreting and direQing the ſame in every reſpec ', 
® Caſtr.& Mantic. u- this may be added for a rule, then which there is not any other more 
mY — apt or neceſſary for the interpretation of Wills and Teſtaments, namely, 
de quz ſupra I OO il , , n 4 
nobis ſcripra ſunt That where it is likely that the Teftator, whiles he is making of his 
parte prima, $ 3. n. Will, if he had been asked, whether he would have thus or thus difſ- 
- poſed, would have anſwered affirmatively ; there the caſe is not to be 


8 j . . * . 
no every deemed omitted, nor the thing undiſpoled *k. Howbeit this rule of 


quando veriſimiliter colle&ting the true meaning of the Teſtator by ſuch ſuppoſed queſtions 
reſtator iradiſpoſuiſ- and anſwers, as itis very ready and profitable, it it be diſcreetly han- 
ſer,fi interrogatus fu- 11.4 by agrave Judge with leaden feet 3 ſoon the contrary, there is not 


iſſer, magna authori- " , 
ogy hs Mearkc. a more dangerous Do&trine to be obſerved, or a more erroneous guide 


de conje&.ulr.volun. to be followed, by him eſpecially who is ſo ſwift of apprehenſion, that 
1.3. rit.19.n. 1,2,3,4- he needeth a bridle rather then a ſpur !. | 

yr i 0.5» Tfthere be any other Limitations of this Rule, (as ſome Writers do 
ene, [.3.ir. tx, ſet down moe in number ®, yet they are ſuch as (I think) may cafily be 
ubi videre licer duo- reduced to one of theſe fix before recited 3 or ſuch as Huſpe the ſound- 
decim Iimiraciones neſs thereof, the laws of this Realm conſidered , and therefore not fo 


_—_ ſuperius ifs 1. ceffary to be known, 


$ XII, Of 


Whereunto ' 
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$ XII, Of an unperfe@t Teſtament. 


1. Two ſorts of unperfelt Teſtaments, 
2, a6/99re whe Teſtament which is unperfeQ in reſpet of ſolemnity be 
voldg, 
3. When aTeſtament unperfeit in reſpeit of will is void. 
4. Two = whereby Teftaments are ſaid to be unperfed in reſpelt of 
will, 
5. Whether the Teſtament be void which is unperfet by the former of 
theſe two means, 
6. By the Civil Law, the Teſtament unperfett in reſpeli of will is void, 
7. Whether a Teſtament ad pias cauſas, being ungerfett in reſped of 
' will, be void, 
8. That which hath place in Teftaments ad pias cauſas, hath place al-_ 
ſo in our Teſtaments. 
9. Whether a Teſtament being nnperfed in reſpe@ of will, by the ſecond 
means, be void or not. 
10, What if the Teſtator, after he have declared his whole will, re- 
ſerve ſomewhat to be done at another time ? 
11. What if the Teſtator, having declared his Teſtament, do ſend for a 
Notary to write, and die in the meantime £ 


F imperfe& (1) Teſtaments there be two ſorts : the one imper- 
te in reſpeR of Solemnity 3 the other in reſpeA of Will 2. * L, hac confultifſi- 


That Teſtament is ſaid to be unperteR in relpet of Solemnity , eng 3s ra mm 


which wanteth ſome of the legal requilites neceflary to the conſtitution ge Caftro, Jaſ.ve alii. 
and denomination of a ſolemn Tettament ® 3; of which we have alrca- Boer. decif.240. n.4. 
dy ſpoken ©, &« 


- 30 
That Teſtament is ſaid to be imperfe in reſpeR of Will, which the $ — -—-—5 = 


Teliator hath begun, but cannot tiniſh as he would, being prevented « Supra 1. part. s 7, 
by death, inſanity of mind, or other impediments 4. _ & part. 4. $ 2% | 
The (2) Teſtament which is imperfe& in reſpe& of Solemnity is *, Ja{ Sichar. & ali 


. nt hg id d,$ ex imperfe&o. 
utterly void by the Civil Law *: but by the Laws Ecclelialtical *, and Lf ES RD 


eſpecially by the general cuſtome of thanſea'm 2, the Teſtament is L.furioſus. qui teſta, 
good without any {uch ſolemnities ; ſavirigthat where lands, tenements fac. poſl. C, 


4 . {os fs IE :\ *L. 1.de injuſtot 
and hereditaments be deviſed by Will, the folemnity of a writing in Mo} grants 3 


the life-time of the Teſtator is preciſely neceſſary, without the which \jqma. $ cx imper- 
the deviſe of lands, tenements and hereditaments is merely void ®. = fe&o. C. de teſta. & 

DD, ibid. Minfing. in 
$ ſed cum paulatim. Inſt. de teſta. ord. n. 12. Jul. Clar- $ teſta. q. 85. * c. relatum. el, 1, c, cum efſes, 
de teſt.extr, 8® Tra&.de Republ. Ang. lib. z. c. 7. Lind. in c. ſtarurum. de reſt, 11b.3.provinc,conſtir.Caar. 
d Per ſtat, H,8.an.32.c.1.ut refert D.Smich Tra&.ut ſupr. Quod ramen quzre, 


The (3) Teſtament which is imperfe& in reſpeRof willis ſometimes 
utterly voidz and ſometimes it is good, fo far forth as it is done: which 
diverſity of effects doth ariſe by the diverlity of the means whereby the 
Teltament is impertect, 


"7 
* » 
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If we would therefore know particularly when the Teſtament is 
utterly void or not, which is imperfeR in reſpe&t of Will, it behoveth 
us to take particular view of the ſeyeral means whereby the Will of the 
Teſtator is made imperfect, 

The (4) means whereby the Teſtament is imperfe@ in reſpe& of 

i Maſe, Trat.de pro- Will ſeem to be twoi. The firſt is, when the Teltator, after he hath 
bac.verb.reſtam.con-' begun to make his Teſtament, and intending to proceed farther at that 
mr 9 prefent, is then ſuddenly,” even whiles he is making of his Teftament, 
rao ook. prevented by death , or inſanity of mind, or by ſome other im- 
$ reſtam. q. 19. ubi pediment, ſo that he cannot finiſh the ſame according to his pur- 
p:oponit rres caſus. poſe k_ 

* Lſiis qui.de teſt. Th,p other means is, when the Teſtator is not hindred at that pre- 


ee Foc _— ſent time of making his Teſtament, but after he hath begun to make his 


chard. in L. pen. de Teſtament, deterggth the finiſhing or perteQing thereot untill another 
inſt.& ſub.C. time, and in the mean time dieth, or otherwiſe becometh inte- 
i Old. ad confil. 119, ſtable !, 
Paul. de Caſtr, conſw” When (5) the Teſtament is imperte@ after the firſt manner, it may 
75.v01.1.8 conſe 450. ſeem that the ſame is utterly void, even touching that whichis alrcady 
vol. 2. Peckius Traft. d v had . d E hi h 
de reſtam,conjug.1.z, 90Ne y YEa, although the Teſtator appointed an Executor, whic 
c.18, is the ſubſtance of the Teſtament. And there (6) is no queſtion but 
that by the Civil Law it is void, though it were the Feſtament of the 
* Bar.Ba!d. Caſt. & father amongſt his children ®, But whether it be void jure gentium, 
alii in L. hac conſul- and conſequently by that Law which we uſe here in Exgland, is a que- 
riſſima, $ ex imper- ſtjon not altogether undoubtfull :; and the reſolution {eemeth to depend 
fe&o.C-de teſta.qu0- on the verity of another queſtion, namely, whether a Teſtament ad 
rum oP. com. eſt, ut , * "33 Ggr* . ov 4 
referunt Jul. Clar. s P74 cauſas being imperfect with that impertecion of Will, be good or 
teſta. q 5. & Michael not. For if a Teſtament ad pius cauſis be good, notwithſtanding fuch 
Grall. Theſau. com. jmperfection 3 then our Teltaments are alſo good : and if that Teſta- 
Op. $ teſtam.4.12. ment be not good 3 then ours are likewiſe naught : for theſe Telta- 
»-Panor, in Rub, de MENts ad pias caufas are ruled ſecundum jus gentinm ®; and fo are 
reſta.extr. n.g9. Yira- Ours 9, 
quel. de privileg. piz 
cauſz, c.3.8& c.z.Corn.conf.309.Covar.in c,relatum.el. 1.n.s. Paul.de Caſtr.confil.q9$s. crca medium vol.r. 
confil, 450,vol.2, Grall.Theſaur.com.op. $ tcſt.q.19, ubi dicit hanc op. com. effe jure can, ®* Dixi ſupra 


part, I: $9. 


. 


Now (7) that a Teſiangat ad pias caſas, being imperfeRt in reſpe&t 
of Will, is utterly void, evEn touching that which is already done, is 
holden by a great many of Writers, and thoſe of great account and au- 

P Bald. in rep. L. 1. thority P 3 whoſe opinion is alſo teftificd to be common 9, and highly 
de pena 7 P extolled ©; their reaſon is, becauſe in this caſe here is defect of conſent, 
ty ref, Fulgoſ. without which conſent no Teſtament is good F, There is detect ( fay 
confil. 119,Auth.in c, they) of confent in this cafe, becauſe Feltators whiles they are making, 


2.de reſta. extr, A e. 

in d,L.Si is qui.Boer.deciC.240,Vaſq.de ſuccefl.crea. $ 22.n.6.Pariſ.confil 24.vol. 3. Tho.Gram, deci. 62. Si- 
chard. & Curtius Jun.in d.E,hac conſultiffima.$ ex imperfetto. 9 Jul. Clar. $ teft.q. 7, Imo magis eft com, 
air Grafl. * Ab hac opinione in-prax.non licere recedere, ſcripfit Ruinus conſil.9.n.8.vol.z, fand. op, eſſe 
non modo com. fed canonicam & verifſmam. Laudar Vivivs, Theſaur.com.op.verb. tcſtam, Tandem ma- 


gis communem eſle, aſlerir Grafl. $ teſtam.q.19, F Sichard.in d.y ex imyerfe&o. 
of 


| 
k 
| 
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of their Teſtaments, untill they have finiſhed the ſame, doput in, and 
put out, they adde, they revoke, and they alter many things already 
by them diſpoſed *. Other reaſons alfo they have, the which in my 
opinion are not altogether fo forceable », 


- 


fClar. $ teſtam.9.7, 
Y Nempe, quod teſti 


ratione voluntatis im- 


perfettum non valet inter liberos, ergo nec favore piz cauſz. Sed negatur argumentum per ca quz lupes 


rius dicta ſunt, prima parte, de privileg. utriuſque reſtamenti, 


On the contrary, others, whoſe not onely rumber is more exceeding, 
but authority and eſtimation more excellent, are of this opinion, that 
where the Teſtator hath begun his Teſtament, and hath bequeathed 
certain Legacies ad pias caxſas, and intending at that preſent to proceed 
farther, is then ſuddenly by death or other impediment prevented or 
hindered, that he cannot finiſh his Teſtament; nevertheleſs, thoſe Le- 
gacies already made ad pixs cauſus are not thereby infringed, but do 
continue {till firm and effeCtual, as if the Teſtator had finithed his Te- 
ſtament, according to his former purpoſe * ; and this their opinion is 
teſtihed to be more commonly received 1. The reaſon of their opini- 
on is, becauſe touching thoſe Legacies already given, there is no de- 
fe& of natural conſent *. For although there be imperfection of Will 
in reſpeR of his whole Teſtament, becauſe the Teſtator cannot abſolute- 
ly finiſh the ſame according to his purpole z yet in reſpe& of that which 
is done there is no imperte&ion of Will ®, (the perte@ is not to be hurt 
by the imperfe& ».) And albeit Teſtators, whiles their Wills and Te- 
ſtaments are in making, do many times adde and diminiſh, and alter 
divers things yet who isable to ſay, that, concerning this or that par 
ticular Legacy already given, the Teſtator would have made any addi- 
tion, diminution, or alteration * The preſumption is rather to the 
contrary 3 for perſeverance, and not mutation of Will, is preſumed ©, 
Indeed, if it can beproved that the Teltator did mean at that preſent to 
alter thoſe Legacies before given, ere he had finiſhed his Teſtament, 
and could not, bcing then ſuddenly prevented by death, or otherwiſe 3 
then the former opinion hath place 9, that the diſpolition is void 3 
otherwile not F, 


* Par,% Iinola in L; 
is qui.f.de teſt.Caſtr, 
confil.456,vol.1, Pa. 
nor. in c.1.de ſucceſl, 
ab inteſtar, exrr. A- 
lex, in L, hac conſul- 
tiflima. $ ex imper- 
fecto.C, de treft, Are. 
in $ fin. Inſtir, quib, 
med. teſta, infir, Jaſ. 
confil. 15,vol, 4. So- 
cin, Tra.reg. & tal. 
reg.300. Joh. de An. 
confil. 5. Barba cons 
fil. 42. vol. 4. Calc. 
conſil.13.Dec,in c.1, 
de fide infir.Tiraq.de 
privileg.piz cauſz, c, 
7. Maſc, de probac, 
ver, teſt, Covar. inc, 
relatum.el.1.de reſta. 
Extr, Surdus, decil. 
292.0.16,19. 

Y Ticaq.tract.de pr. 


vil, piz cauſz,privil.9.Maſc.de prob. verb.teſt. *Panor.in d.c. 1.de ſucceſl.ab inteftat.exrra. * T iraq.de privil. 
piz cauſz, privileg. 7.Dec.in c.1.de fide inftr. extr,Surdus, d.decil.292. - Cc. utile.de reg. jur. extra, Nec 
obſtat ſi dicatur quod teftamenrum fit individuum. Hoc verum jure civili, non gentium. Imol, in c. 1.de 
reſt.ext,n. 22, © L, eum qui volunratem.f.de probac. * Vaul.de Caft.in L. jub«mus.de reſta.& DD.in L. 


pen,de inſt.& ſub.C, * Quia nemo przſumirur habere plus in corde quam in ore.Bald, 


By (8) this now which hath been ſpoken of Teſtaments ad pias cau- 
ſas, we may judge whether our Teſtaments here in England be good or 
not, when they be imperfe& by the firſt means 3 viz, where the Telta- 
tor, whiles he is in making his Teſtament, atter he hath appointed an 
Executor, or given ſome Legacies, and intending to proceed farther, is 
even then ſuddenly interrupted and hindred, that he cannot tinifh the 
ſameaccording]y. _ 

When (5) the Teſtament is imperfe& by the ſecond means of imper- 
feQion of Will, that is to ſay, when the Teltator, aftzr h< hath begun 

KKK 2 tO 


ia L.fi isqui.ff,de teſt. 
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to make his Teſiament, doth put off or defer the hniſhing thereof untill 
another time, and in the mean time dicth, or is otherwiſe letted, that 
he cannot make an end thereof, as he meant 3 howſoever by the rigour 
of the Civil Law the Teſtament in this caſe may ſeem to be void, even 
f Paul.de Caftr. eon- touching that which is already done f ; yet by that Law which this 
fl.45o.vol. 2+ . Realm of Exglanddoth admit in this caſe, (I mcAin jus gentium 8,) con- 
* Jos Remy nn cerning thoſe things already diſpoſed, the Teſtament is not void, by 
vicere , nifi ubi vel the reaſons before alledged. For asjin the former caſe the Legacies al- 
jure ſcripto vel con- ready given are not void, where the Teftator cannot finith his Teſta- 
_— qr '- ment as he would at that time : ſoin this caſe,the Legacies before diſpo- 
ance Tal L. Jus ſed, or the conſtitution ofthe Executor before made, doth not become 
civile, ff, de juſtics Void, where the Teftator cannot finiſh his Teſtament, as he purpoſed 
® Cum igitur eadeM at another time Þ. 
iy Tr gene Much leſs (10) is that Teſtament void, where the Teſtator having 
jus conſtitui oporter, declared his whole Will, and intending to doe no more at that preſent, 
Kec caſusdiverſitas, reſerveth ſomewhat to be done at another time, and in the mean time 
ſedratjonis identiras, djeth: For even by the Civill Law in this caſe the Teſtament is perfe&, 
CD notwithſtanding ſuch reſervations i, Wherctoreif the Teliator, after 
+ Arer, Jaſ.& Sichar, that he hath made his Will, do fay that he will adde, diminiſh, or 
im L.pen.C, de inftir. alter any thing in his Will the next day, and die in the mean time, be- 
& (ub,Gral. Theſaur. fore any ſuch additions, detractions or alterations be made z the Te- 
—_— ſtament is not to be noted of imperfeRion by any ſuch reſervation of 
NN recep- adding, diminiſhing, or altering his Teſtament * ; becauſe theſe things 
ram monſtrat poſt may be done by way of codicill, without the which the Teltament is 
L ud. Zant. Reſponſ. ſyfficiently perfet 1. And eſpecially the Teſtament remaincth tirm 
Edie 62 Preris de and cffeRtual, where the Teſtator doth over-live the time by him pre- 
Fnrerp. ulr. vol, 1. x, {cribed for ſuch additions, diminutions, or alterations 3 for then he is 
fol. 195. Jo. de Ana, preſumed to have repented him of ſuch additions, by not doing the 


conl, 44+ 'r rs by 
i Sich.in L,pen.de in- ame when he mig 


Fir. & ſub.C in fin, ' : , 
wa Alex.conſ 74. vol. declared his whole Will before witneſſes, cauſcth the Notary or Scribe 
1.01d.de a&ion.claſl. to be called unto him, intending to have the ſame committed to wri- 
5. fol, 458. Paul. de ting, for a more ſufficient proof of his Teſtament, and' before the co- 


CO — ming of the Notary dicth; in this caſe .the Teſtament is good, and 


Trade przſump.1, Ought to prevail as a Nuncupative Teſtament ®, Nevertheleſs, if it may 
4-przſomp.15.n.s. be proved, that the Teſtator did reſtrain himſelf to the written Telſta- 
eee mon = ment, and that it was his will and meaning, that the Teſtament ſhould 
feAo.Cdeteſt. Gia not be of force, unleſs it were written 3 then, the Teſtator dying in 
Theſaur. com. op. q, the mean time before it be written, the Teſtament ſhall not be allow- 
I2, 0.6. Mantic, de ed as a Nuncupative Teſtament, and fo not at all 9,” But it is not pre- 
conjed. ult. vol. |. 1. med, by ſending, for a Notary, that otherwife the Teltator would: 
rit.7 n.6.uhi oftendir ! 

hanc op. efle comm. {Nat his Teſtament ſhould take no place, unleſs it were written P 3 but 
® Bar. poſt Dyn, in Tather for a more ready proof of his Will 4, 

L.ulr.f.de jur. codic, . | 

Old.confil, 119. Caſtr, confi. 75.vol. 1.& conf 450,vol.1.Peckius de teſta;conjug.l,1.c,18:Grafl. Theſaur.com?. 
op.S reſt.q 11.n.1. - Covar.in c,relatum. cl, 1, de tcfta, ext. N, 17+ ibi tertia conclufio, Mantic, d.e.q.n.6, 

4 Graſl.d, $ teſt, 9. 1.2.0 fin, 
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Hereunto (11) it may be added, that; where the Teſtator, having: 
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$ XIII. Of thedefeCt inthe Teſtator's meaning, 


1. No Teſtament good without a firm reſolution of the mind to make 4 
Teſtament. 

2, Words uttered raſhly or unadviſedly do not import a firm purpoſe in 
the Teſtator. 

3. Itis the mind, and not the words, which giveth life to the Teſt4- 
ment. 

4. What is to be conſidered to prove a firm intent of making a Teſta- 
ment, 


. Of the draught of « Will in writing. 


Quan 


thevery Will, or but a draught thereof ? 


F the(1) Teſtator have not animum teſtandi, that is, a firm reſolution 
or adviſed determination of making his Teſtament, his Teſtament is 
void, or rather no Teſtament *®. And therefore (2) it any man raſhly, 
unadviſedly , incidently , jeſtingly, or boaſtingly, and not ſeriouſly, 
nor with a tirm purpoſe to make his Will, do fay and afthrm (as often- 
times it happeneth) that he will make ſuch a man his Executor, or will 
leave unto him all his goods, this is no Teſtament ® : For (3) it is the 
mind, and not the words of the Teſtator, that giveth lite to the Teſta- 
ment ©, Which (4) mind or carneſt purpoſe ought to be proved by 
circumſtances 4: as, that the Teftator was. very fick when he ſpake thele 
words*; orthat he did require the witneſſes to bear witneſs thereot * 
or that he framed and ſettled himſfelt carnelily to the making, ot his Te- 
ſtament 8 3 or by other circumttances of like effect ® ; wherein the Judge 
is-toconfider the condition of the perſon ſpeaking the words, the time, 
the place, the occaſion, the manner of ſpeech, and in whoſe preſence i; 
and namely, whether the words were of the preſent or future tice *, 
And if the words be of future timegthen whether they be ſuch as do im- 
port the accompliſhment of the act,or but the beginning, onely: tor thoſe 
of the former ſort being executory, are equivalent to words of the pre» 
ſent time !.- 2, which circumttances the diſcreet Judge may the better 
colle&, whether ae that uttered the words had a mind or purpoſe there- 
by to make his Teſtament or not ®. 


« If a writing be found in manuer of a Will, whether is it preſumed. 


* L. Divus, f, de m'l, 
reſt. $ plane. Inſt. 1: 
mil, ceft. 


dL. ulr. f, de reſt. 2; 
DD. 1, & in L, Di- 
vus. & S Ppien-; iigt- 
coman. Cor.t,q, vol. ns 
Socin, Iu, confil, 
179.YG!.2.1ar.contt, 
89.v0/.3,Hiero. Fran, 
in d.L.quicq. de reg. 
zur. f, 

© Mant. de conjcRt., 
vir. vol. I, 2.tic.15.in 
fin. L. ex feod. A, de 
lizr, int, Arque huc 
pertment quz ſupcri- 
us a me icrivra func 
n explic. deftnitionis 
teſt, verb, ſent. 1.par, 
& 3 

" Glo, in $ plare. 
Inſt. de reſt. m:), 

* Gloil, in L. Divus, 


ﬀ. de mil, reſt, f Ead, glof, in d, L. Divus. © Glof. ind. L. plane. -* L. Paniphilio, $ propoſitum cf: 


de leg. 3. &-UD, ibid. ' Menoch, de arbitr, Jud. 1. 2, centur. g. cal, 49%, * Paul, 


de Caftr. in L. fn. te; 


de teſt, Horrom. d. confil. 5, * Alciat. Ripa, & alitin L. fervi cle, ti, de leg. 1, ® Menoc, &. cal. 45% 


ex quo abunde hautire poteris, unde-fitim tuam extinguas. 


As words (5) onely; without aconftant purpoſe of making a Teſia- 
ment, do not make a Teſtament 3 fo that writing which is prepared 
or deltincd for a draught or image of the Teltator's Will onely,. or tor a 
maxe ready ducciion oft the Teitator whereby to make his Tetiament 
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to make his Teſtament, doth put off or defer the finiſhing thereof untill 
another time, and in the mean time dicth, or is otherwiſe letted, that 
he cannot make an end thereof, as he meant 3 howlſoever by the rigour 
of the Civil Law the Teſtament in this caſe may ſeem to be void, even 
f Pavl.de Caſtr, eon- touching that which is already done f ; yet by that Law which this 
—_— \. Realm of England doth admit inthis caſe, (I mean jus gentium 8,) con- 
LI ables ann cerning thoſe things already diſpoſed, the Teſtament is not void, by 
vicere, nifi ubi vel the reaſons before alledged. For as/in the former caſe the Legacies al- 
jure ſcripto vel con- xeady given are not void, where the Teftator cannot finith his Teſta- 
— i ment as he would at thattime : ſoin this caſe,the Legacies before diſpo- 
tur per Zaſ, Aa Jus ſed, or the conſtitution of the Executor before made, doth not become 
civile, f, de juſtico Void, where the Teftator cannot finiſh his Teſtament, as he purpoſed 
® Cum igitur eadeM at another time ®. 
ratio in utroque calu Mq.chlefs (10) is that Teſtament void; where the Teſtator having 
militer, idem etiam x ' . . p 
jus conſtirui oporrer, declared his whole Will, and intending to doe no more at that preſent, 
Kec caſus diverſitas, reſerveth ſomewhat to be done at another time, and in the mean time 
ſedrationis identiras, djicth: For even by the Civill Law in this caſe the Teſtament is perfe@Q, 
nn deber. Aymo, ,otwith(tanding ſuch reſervations i, Wherefore if the Telator, after 
ravetr. conſil. 150, k . —_ 
* Are, Jaſ. & Sichar, that he hath made his Will, do ſay that he will adde, diminiſh, or 
im L.pen.C, de inſtic, alter any thing in his Will the next day, and die in the mean time, be- 
& ſub.Graf. Theſaur. fore any ſuch additions, -detraRions or alterations be made z the Te- 
— ſtament is not to be noted of imperfeRion by any ſuch reſervation of 
++ we recep- adding, diminiſhing, or altering his Teſtament * ; becauſe theſe things 
ram monſtrat poſt may be done by way of codicill,- without the which the Teſtament is 
L ud. Zant. Reſponſ. ſyfficiently perfet !. And eſpecially the Teſtament remaincth tirm 
Ls Rt . and effetual, where the Teſtator doth over-live the time by him pre- 
knrerp. ule. vol. 1, x, {ſcribed for ſuch additions, diminutions, or alterations 3 for then he is 
fol. 195. Jo. de Ana, preſumed to have repented him of ſuch additions, by not doing the 


conl, 44+ ; hem, 
I Sich.in L.pen.de in- lame when he might 


Qir.& ſub.C in fin, Hereunto (11) it may be added, that; where the Teſtator, having; 


= Alex.conſ 74. vol. declared his whole Will before witnefles, cauſeth the Notary or Scribe 
1.01d.de a&ion.claſl. to be called unto him, intending to have the ſame committed to wri- 
4 _ rau'. de ting, for a more ſufficient proof of his Teſtament, and before the co- 
Is Te —m_— 4 ming of the Notary dicthz in this caſe .the Teſtament is good, and 
Tra&.de przſump.1. Ought to prevail as a Nuncupative Teſtament ®, Nevertheleſs, if it may 
4-przſoump.15.n.s. be proved, that the Teſtator did reſtrain himſelf to the written Teſta- 
* Alcx.in L.hac con- rent, and that it was his will and meaning, that the Teſtament ſhould 
ſalriſſima.$ ex imper- . pe” 
teAo.Cde teſt. Graff, 297 be of force, unleſs it were written 3 then, the Teſtator dying in 
Theſaur. com. op. q, the mean time before it be written, the Teltament ſhall not be allow- 
I2, 0.6. Mantic, de ed as a Nuncupative Teſtament, and fo not at all 9,” But it is not pre- 
conjedt. ult. vol. I. 1. med, by ſending for a Notary, that otherwife the Teltator would: 
r1t.7 .n.6.uhi oftendir x . : 

hanc op. efle comm. that his Teſtament ſhould take no place, unleſs it were writtenP 3 but 
® Bar, poſt Dyn, in Tather for a more ready proof of his Will 4, 

L.ulr.ff.de jur. codic, . | 

Old.confil, 119. Caſt, confi}, 75.vol. 1.8& conf. 450,vol.1.Peckius de teſta;conjug.l,1.c,18:Grafl. Theſaur,com?. 
op.S teſt.q 11.n.1. -® Covar,in c,relatum, cl, 1, de icfta, ext, N, 17+ ibi tertia conclufio, Mantic, d.c.7.n.6, 
4 Graſl.d, $ teſt, 4. 1.2.0 fin, : 
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$ XIII. Of the defect inthe Teſtator's meaning, 


1. No Teſtament good without a firm reſolution of the mind to make 4 
. Teſtament. 

2, Words uttered raſhly or unadviſedly do not import a firm purpoſe in 
the Teſtator, 

. It is the mind, and not the words, which giveth life to the Teſt4- 
ment, | 

4. What is to be conſidered-to prove a firm intent of making a Teſta- A 

[ 


VI 


ment, W: 

5. Of the draught of « Will in writing. | | | 
6, If a writing be found in manuer of a Will, whether is it preſumed Th 
_ the very Will, or but a draught thereof ? 


F the(1) Teſtator have not animum teſtandi, that is, a firm reſolution 
or adviſed determination of making his Teſtament, his Teſtament is 
void, or rather no Teſtament *. And therefore (2) it any man raſhly, * L. Divus, #, de m'!, 
unadviſedly , incidently , jeſtingly,; or boaſtingly, and not ſeriouſly, _ $ Plane. Inſt. is 
nor with a tirm purpoſe to make his Will, do ſay and affirm (as often--'"" —_ 
times it happeneth) that he will make ſuch a man his Executor, or will 
leave unto him all his goods, this is no Tettament Þ : For (3) it is the: * L. ulr. f, de reſt, 2; 
mind, and not the words of the Teſtator, that giveth lite to the Teſta- PÞ-1,& in L. Di- 
ment ©, Which (4) mind or carneſt purpoſe ought to be proved by ,mm > Pane: Oe: 
circumſtances 4; as, that the Teſtator was. very fick when he ſpake thele $ocin. ts, contl, 
words*; orthat he did require the witneſſes to bear witneſs thereot f, 179.v0:.2.far.coniil, 
or that he framed and ſettled himſelf carnetily to the making, ot his Te- __ 3-Hiero, Fran, 
{tament 8 3 or by other circumttances of like effect ©; wherein the Judge j," - as ama. 
is-toconſfider the condition of the perſon ſpeaking the words, the time, « Mant. de conjeR. 
the place, the occaſion, the manner of ſpeech, and in whoſe preſence i vlr. vol. 1, 2.tic.15.in 
and namely, whether the words were of the preſent or future ciac k, $0 L-ex feod. fl. de 
And if the words be of future time,then whether they be fuch as do im- he hr ary 
port the accompliſhment of the act,or but the beginning, onely: tor thoſe us 2 me icrivia ſuns 
of the former ſort being executory, are equivalent to words of the pre» 1nexplic. defiitionis 
ſent time !.- Ru, which circumſtances the diſcreet Judge may the better -”y verb, lent. 1,par, 
colleR, whether a'e that uttered the words had a mind or purpoſe there- a off in $ plare. 
by to make his Teſtament or not ®. . I:ft.de reft.m:),. 
* Gloil, 1n L. Divus, 
ﬀ. de mil, reſt. f Ead, glof. in d, L. Divus. © Glof, in d. L. plane. -* L. Pamphilio, $ propofitum ct! 
de leg. 2. & 0D, ibid. ' Menoch, de arbitr, Jud. 1. 2, centur, $. cal, 49%, * Paul. de Caftr, in L. 50. 
de teſt, Horton, d. confil. 5, * Alciat. Ripa, & alitin L. fervi ele, tf, de leg. 1, ® Menoc, d&. cal, 45%, 
ex quo abunde hautice poteris, unde-fitim tuam extinguas, 


As words (5) onely; without a conſtant purpoſe of making a Tefia- 
ment, do not make a Teſtament 3 fo that writing which is prepared 
or deliincd for a draught or image of the Teltator's Will oncly, or for a . 4 
maxe ready dixcciion of the Teltator whercby to make his Tettament 
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afterwards, is no more to be accounted a Teſtament, before it be ac- 
*L, ex ea ſcriptura. knowledged by the Teſtator tor his Teſtament *, then is the draughe 
de teſt. L. fidei com- of a ſentence to be taken for a ſentence, untilLit be pronounced by the 
BR ROee yay Judge 23 or the draught of an Obligation is.to be accounted for an Ob- 
_ been recir, ligation, before it be {calcd and delivered by the Obligee as his a and 
C. c, fin. de re jud.s. deed P, R 
Vantivs de nullicat. : 
viz, de null. ex defe&tu proceſ. &c. n. 69, 70. Bald. in d, L. fidei commiſ, $ 1. Everard, conf. 255. n, 8. 
e L, contraR. C, de fide inftr, 


Notwithftanding I do nothereby mean, that it is always neceſſary 
the Teſtator ſhould acknowledge before witneſs the Teſtament by him 
written to be his laſt Will and Feſtament, or that it is always neceſſary 
that he ſhould ſubſcribe his name, or put his ſeal thereunto 3 for the 
Teſtament written with the hand of the Teſtator may be good without 

3 SPP, Pr. 4+ $.25+ any of theſe things, as heretofore 7 have confirmed 9. 

Bat now this doubt may ariſe, what (6) if a writing be found writ- 
ten indeed with the hand of the Feftator in manner of a Will, whercin 
he hath diſpoſed his goods, and appointed an Executor, but the wri- 
ting is neither ſealed with the Teſtator's ſeal, nor ſubſcribed with his 
name, nor by him acknowledged before witneſſes to be his Jaſt Will ? 
whether ſhall chis writing be accounted to be a draught of the Teſta- 
tor's Will, or the Teſtament it (elf ? I ſuppoſe that the ſolution of this 

_- os queſtion reſteth in the variety of circumſtances. For it the writing 
Jet fdeiicoms: be unperfeRt *, for that perhaps the Teſtator doth leave off inthe midi 
mil, deleg. 3. i. of a ſentence F, and without any date *, or if the ſame be written with 
+ Bald. & Angel.ind. ſtrange charaGers Y, or if the ſame be written in paper, and great di- 
L, exea ſcriptura. E- tance betwixt every line, with divers emendations and correQions 


verard.conf.155.N-9. ade betwixt the lines * 3 if alſo the ſame be found amongſt other pa- _ * 


* Auth, quod fine. C, : : 
de Rs. d. pers of ſmall value or account Y 3 by theſe circumſtances it ſeemeth ra- 


confil, 155. Non ta- ther a draught or preparation to a Teſtament, then the Teſtament it 
men affirmo, neceſla- q1f z, Byt on the contrary, if the writing be perfeR or fully finiſhed, 


rium eſſe ur rempus . . 
inſcribatur, prout jus having a certain date of the day, month, and year, and be written 


civile in omni teſtim, With uſuall and accuftomed letters in parchment, without corrections, 
etiam inter liberos and with ſmall diſtance betwixt the lines, and alſo found in ſome cheſ 


exegirzled-quia com- Of rhe Teftator among other writings of the Teſtator of great value and 
muniter apponi ſcler ; ie f h be th Teſt 
rempus 2 noſtrat. in Moment 3 by theſe circumſtances it cemeth rather to be the very Teſta» 
ſuis reſt. ſcriptis, o- Ment it ſelf then a draught onely 2. | 

miſſio igitur temporis 

(argumento A communirer accidentibus) denotat przparat. rei potius quam ipſam rem. * L. quories, 
'$ 1. f. de her. inſt.Bar.Bald. Ang.& alitibidem. Non quod idcirco vitioſum fir teſt. quia ſcriprum noris vel 
zypheris inufit. maxime jure gentium atrenro : ſed quod deduRoargumento a communiter accident. prz- 
paratio magis quam res ipſa videatur,quia perpauci vera ſua teſt, literis vel charaQt. inuſ. conſcrib, * Yaul. 
de Caftr, Sich. & alii in Lo contra&. C.de fide inftr. Lupus Aneg. 30. 7 DD. in D. Auth. quod fin, Mer. 
:przſ.7, 27 Ever. deconſ.155. * DD, in D. Auth, quod fine, Kyer. d, conſ.155, Add.quſup.ic.pari4 $ 25 
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< XIV. Ofalater Teſtament. 


1, Divers means whereby the Teſtament, being good at the firſt, is 
afterwards infringed, 

2. A man may make as many Teſtaments as he liſts, 

3. Onely the laſt Teſtament is of force. 

4. This concluſion, that the later Teſtament doth infringe the former, 
diverſely extended, 

5. The ſame concluſion diverſely reſtrained. 

6, Of the clauſe derogatory of future Teftaments. 

7. DBueſtions about dexſe derogatory. 

8, Of clauſes derogatory, ſome are derogatory of the power of making 
Teftaments, ſome of the will, 

9. When the clauſe is derogatory of the power of making Teſtamentr, 
mention or revocation thereof is not neceſſary. 

10. When the clauſe is derogatory of the will of making Teſtaments, then 

it is ueedfull te make mention thereof. 


II. Certain caſes wherein mention or revocation of the Teſtament dero-. 


of is not neceſſary, | 
12. Three manner of rovocations, generall, ſpeciall, and ſingular, 


13. The force of the generall revocation, 

14. The effett of the ſpeciall revocation, 

15. The effet of the ſingular revocation, 

16, The effel of the generall mention. 

17. The effefi of particular mention. 

18. How a Teſtament may be revoked, wherein is @ ſpeciall clauſe dero- 
gatory circumſcribed with certain limits, 

19. What is chiefly to be obſerved about thoſe Teftaments wherein be 
clauſes derogatory. 

20, Clauſes derogatory of ſmall force in the Teſtaments of ſimple per- 


ours, 


21, What if two Teftaments appear, but it doth not appear whether of 


them is later ? 


T hath been ſignified already,that (1)a Teſtament which is good and 

lawfull at the beginning, may afterwards become void by divers 
means *: as by the making of a later Teſtament Þ 3 and by revoking ©, 
and cancelling 4 the Teſtament made by alteration of the Teltator's 
ſtate * z by forbidding or hindering the Teltator to make another Te- 
ſtament, or to corre&t the former f z and by divers means hereatter 
enſuing 8, 


later Teſtament, ſo large and ample is the liberty of making Telta- 
ments, that (2) a man may as oft as he will make a new Tettament, 
even untill his laſt breath ® 3 neither is there any cautele under the fun 


* Supr. cad. Par, $ 1: 
> In hoc ipio $. 


© Infra$ 1s. 
© Infra $ 15. 
* Infra $ 17. 
f Infra $ 19. 


8 Infra $$ 19,20.cats 
Concerning the firſt of theſe means, that is to ſay, the making of a ſequen. uſque 2d *- 


nem libri, 


> L, ﬀ. de adim. !* 7, 
Mant. Ge conjett.u.Þ. 
vol.1.12-it 105. 


- 
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* Bar, in L, ſimihi. $ to prevent this libertyi, But no man can dic with two Teſtaments & ; 
in leg.f.de leg.1.Old. 1114 therefore (3) the laſt and neweſt is of force!: fo that if there were 


mw __ 5" a thouſand Teſtaments,the laſt of all is the beſt of all, and maketh void 
& [, jus noſtrum. de the former ®, ; 
reg. jur. ff, L.ſane. C. 


de teſts, 5 poſteriore, inſt.quib.mod.teſta,infir.  ® Parif, confil. 10. I, 3. n.q. 


This (4) conchiſion, that the later doth infringe the former, is di- 
verſely inlarged. Firlt, the later Teſtament doth infringe the former, 
albeit the Executor of the later do rctuſe the Executorſhip, or die, eji- 

» d, $ poſteriore. in- ther during the life of the Teſtator, or after his death ® : for it is ſuffi- 
ſtir. quit, mod. rela. cjent that once he might have been made Executor 9. Secondly, the 
infir. Maſe, trad. de 1.1.; Teſtament doth infringe the former, albeit the Prince or Emperour 


ob.concl.1282.N.2. ,. : = 
TR p* poſteriore, him{clt were appointed Executor of the former P, Thirdly, the later 


 ® L, fi quis.C.quite- Teſtament doth make fruſtrate the former, albeit the former were a 


ſta. fac, poſl. written Teſtament, and the later but a nuncupative Teſtament 9, 
hs + _ ſucceltre” Fourthly, the later doth infringe the former, albeit there be no men- 
27, Perk. tir. reſt, fo, tion in the ſecond Teſtament of revoking the former ". Fifthly, the 
92. Dyer fo.zio. later Teſtament doth revoke the former, albeit in the former there be a 
" Minſing. & Vigl. in clauſe derogatory of Wills and Teftaments afterwards to be made +. 
oh — s But then, whether it be neceſſary that in the later Teſtament there be 
tibi. $ in legaris.f, de Mention or revocation of that former Teſtament, or of the clauſe de- 
eg. rogatory, is hereafter declared *, Sixthly, the later Teſtament doth 
. _ eod. $.N.7, make void the former, albeit there be twenty witneſſes of the former, 
ET :1 Rub, de and but two of the later v, Seventhly, the later Teſtament doth take 
reſt, extra. part.2, in away the former, albeit in the former Teſtament the Executor is ap- 
prin, Vaſq.de ſucc. re- pointed fimply or without condition, and in the later conditionally, 
_y I-S -- "FO and the ſame condition alſo violated * 3 ſo that the condition be of 
_y a. m6. wt. ſomething then to come at the time when the condition was made. 
in But if the Executor of the later Teſtament be made upon ſome con- 

dition then preſent, or palt, the condition not exiſting, the former 
7 Minſin.in d. $ poſt. Teſtament is not revoked y, Eighthly, the later Teſtament doth 
nv. 6. adde Hier. Pant. ke void the former, albeit the Teſtator have ſworn not to revoke 


ws a Þ the ſame ? , the oath being alſo revoked together with the Telta« 


z Covar. in Rub, de ment '®, 
reſt. extr.Paſe2.n.19. 
* Jul, Clar. $ teſt, q. 87, & hoc, inquir, eſt valde notandum)} 


The Reſtrictions (5) of this former Concluſion are theſe, Firſt, the 

| later Teſtament doth not make void the former, when the later is un- 

b &ex eo, inſt, quib, perfet'in reſpe& of the Teſtator's will Þ, andnot in reſpec of folem- 
mod. teſt, infir, L, nity , Secondly, the later Teſtament doth not make void the former, 
ING: de —_ when it is vehemently ſuſpeRed that the Teftator was compelled to 
angles Mo ? 5+ make the later Teſtament by fear or violence 4, Thirdly, the later 


«Simo de Prat. de Teſtament doth not make void the former, when ig is ſuſpected that 
interp. ult, vol. l. 4. 
fo, 226. n. 49. Sed a ſufficiat prob. per unic, teſtem, vide ibidew. 
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the viQtory is very doubttull, and very hard it is to know whether opj- 
nion is truer, or more commonly received. Others, labouring to recon- 
cile theſe contradictions, and to pacifie theſe contentions, have waded 
fo for fine and dainty diſtinQions,that they ſeem to ſwim up and down, 
and to float hither and thither, I know not whither, in a deep and bot- 
© Bar, inL.fi quis,in tomleſs ſea of intricate and confuſed diviſions * : ſothat it a man would 
pre gy. Jy-oy adventure to follow them to the end of their voiage, he might well 
Dont Ent & doubt whether ever he ſhould obtain any haven or ſafe landing, 
bi.$ in leg.f.deleg. 1. Wherefore for mine own part, I thought to wade no farther from the 
ſhoar then I ſhould find faſt footing, and where I might be within the 
Reader's reach. 

Concerning, the queſtion therefore, firtt of all, we are to underſtand, 
(8) that of clauſes derogatory there be two forts 5 the one derogatory of 
the Powerof making Teſtaments, the other derogatory of the Will of 

y Clar, Graf, Covar, making Teltaments. Example of the firlt is , when the Teſtator 
ubi ſupra. DD. ind, uſech theſe or the like words, I do from henceforth renomnce the power 
$ in legatis of making any other Teſtament : or thus, I will that hereafter I bave no 
more liberty or authority to make moe Wills or Teftaments, &c. Example 
of the ſecond, when the Tettator uſeth theſe or the like words, IF I 
make any Teſtament hereafter, I will that the ſame be of no force : or thus, 
If I make any Teſtament bereafter, except therein I write the Lord's Pray 
* DD.ind.s inleg. er, my mind and will is that the ſame be veid and of none effet *, The 
_ —_ PrF uſe of this diſftin&ion or difference betwixt clauſes derogatory of power 
"-& Grakubi Tupr. -.nd of will is this. 

If (9) the clauſe be derogatory of the Power or Liberty of making 
of Tetiaments, and afterwards the Teftator makes another Teſtament, 
it is not needfull therein to make any mention or revocation of the for- 

3 Bar. in L. f quis, MEr Teſtament, or clauſe derogatory therein contained 7 3 tor the for- 
in prin, de leg. 3. Jaſ. Mer is taken away by the ſecond, as if there had not been any ſuch clauſe 
md. in leg. Clar. $ derogatory therein at all. Thereaſon is, becauſe the clauſe derogato- 
= - yn Gral. ry of power of making Teftaments is utterly void in Law, nor can a 
> Bar 4.l.G oe. 4, Iman renounce the power or liberty of making Teſtaments ® z neither is 
Clar.& Graſ.ubi ſupr, there any cautel under heaven to prevent this liberty ®, which alſo en- 


* Bar. in d. Sin leg. durcth whiles any life endureth Þ, as hath been afore faid. 
Old. de adtion. claſl. 0 
5. in prio. fo. 497, Mant, de conjeR. ult. vol. 1. 12, tit. 1. nl Þ» L. 4 f. de adimen. legatis, 


Tf (10) the clauſe be derogatory of the Teſtator's Will, then it is ne- 
ceſſary that in the later Teſtament there be mention or revocation of 
the Teftament with the clauſe derogatory, otherwiſe the former Telta- 

* Bar, in L. fi quis. ment isftillin force, Thereafon is, becauſe there is preſumed a de- 
ww Jes. 3” _ - fe ofthe Teſtator's will in the fecond Teſtament, and that his mea- 
tofta. -4 - *? ning is not to have the former revoked, without making mention of 
* Covar.in d. Rub.de the former derogatory Teſtament 9, 

teſt, extra, part. 2, 

Clar, & Grafl. ubi ſupr. Mantic. de copjeR: ulr. yol. L 22, tit. 8, PariC conſil. 20, vol.3. 0.9. 24. Kc. 


Never- 
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Nevertheleſs (11) it is not perpetually true, that the Teſtament 
wherein is a clauſe derogatory of the Teſtator's Will is not infringed 
by the later Teſtament, wherein is no mention or revocation of the tor- 
mer Teſtament derogatory 3 for it faileth in divers caſcs. 

The firſt caſe is, when it may be proved by other conjeQures that 
it was the Teſiator's meaning, that the former Teſtament ſhould be re- 


voked F, * Covar. in 4, Rub, 


2. parr, n. 19. verl. 
quar, concluf. Parif. confil. 10.yo.3.n.21.Grafl.d.q.89.n.6.Clar.d.q.99.n.8. Mantic.de Be hos. 
rir.8.n.13.Maſcard, de probac. concluf.1282,n.43, 


Another caſe is, when there be ten years expired from the time of the 
firſt Teſtament *, f Bald. in L. ſanci- 
The third caſe is, when the Teſtator doth with an oath confirm the mus. C. de refta.n,s, 
later Teſtaments8. Graf, d. q. 8g. n. 10. 
The fourth caſe is, when the ſecond Teſtament is made in favour ©2*-4459-n.19. 


: , 8 1 .Cancie 
of the Teſtator's children *, or ſome other perſon entirely beloved of the dh. - an 


Teſtator i. 89.n.8. Clar.d.q. 99. 


n, I . 
b L, ulr, C. de Curator. furiol, Graf. d. q. 89. n. 9. Mantic. d. tit. 8. n. 277 * Jaſ, a d. L. ſancimus, 
C, de teſta, lim. 6. | 


The fifth caſe is, when the Executor named in the former Teſta- 
ment, after the making thereof, doth grievouſly offend the Teſtator *, * Jaſ. in 4, L. ſanci- 
For in this caſe there is great likelihood of the alteration of the Te- Tu%-lim.2, 

{tator's mind !, —_ prz\. |.4, 

The fixth caſe (grounded upon the ſame reaſon of likelihood of al- * © © ©0097: 
teration of the Teſtator's mind) is, when the child being made Exccu- 
tor in the firſt Will, whereby alſo the Teſtator doth bequeath unto 
him all his goods, dieth before his father ®, " Menoch. ibid. Soc. 

The ſeventh caſe is, when the ſecond Teſtament is made to godly Jun.confil. 124.n.$2. 
andcharitable uſes ", _ . 

For the other queſtion, (viz. What manner of revocation is to be _—_ hy wr 
made in the ſecond Teſtament, that it may ſuffice to revoke the former confil.129. ; 
Teſtament, wherein is a clauſe dexogatory of the Will of the Teſtator,) 
we muſt note (12) that there be three ſorts of Revocations 3 one gene- 
rall, another ſpeciall, the third ſingular or individuall 9. General, » Graf. Thef. com, 
when the Teſtator in his later Teſtament uſeth theſe or the like words, op.s tefta. q.85.n.4. 
T will that this Teſtament ſhall ſtand , notwithſtanding any other Will or lar. teſt.q,95. n.7, 
Teſtament by me heretofore made : or thus, Irevoke and make void all for- o—— ulc, 
mer Wills and Teftaments, &c. Speciall, when the Teltator hath theſe 
or the like terms, I do hereby revoke all former Teſftaments, notwith(tan- 
ding any clauſe derogatory inthe ſame, Singular, wherein the Teſiator 
faith, I make my laſt ill and Teſtament, notwithſtanding that clauſe de- 
rogatory of my former Will, that I would not have that Teſtament re- 
voked, unleſs I ſhould inſert in this Teſtament the Lord's Prayer : or thus, 

Notwithfkanding that clauſe derogatory in my former Will whereby I would 
that no Will or Teftament afterward to be made ſhould prevail, albeit it 


ſhould ſpecially derogate from the former : or thus, Notwithtanding _ 
L1IIl 2 "Uul 


Ng 
"Irern—_ 
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Will wbere T made ſuch a perſon my Executor: or thus, Notwithſtandin 
that Will wbich I made in ſuch a place, at ſuch a time, and before ſuch 
= Bar. in L. ff quis, /#4[*s, &c ®, Theſe diſtinctions obſerved, I make thelc conclutions, 


in prin. ﬀt. de leg. 3. Covar. in Rub. de teſt. extra, part. 2, N. 19, Clar. $ teſta, q. 99. Grafl, 5 teſtam. q. 
89, Kant, de conjett. ulr,vol. 1, 12. tit, 8, 


The firſt concluſion is, That (13) it in the later Teſtament there be 

a generall revocation, as, Notwithjtanding all former Teftaments, &c. 

the former Teſtament, wherein is a clauſe derogatory of the Teltator's 

"Par. in d, L,fi quis. will, is not thereby taken away ®, albeit there be but one former Te- 


Socin. Jun, in cand.L. {tament 0, 

n.24. Graf, Theſaur. res | 

com. OP, $ teſt. & hzc opinio ( 1nquit ille ) eſt vera. q. 89.n. 4 ® Jaſ. in L., ſancimus. C. de reſt. quz 
ſententia communis eſt, teſte Graf. d. q. 89. n, 5. contrarium Bar. in d, L. fi quis. Cujus opinio commus- 
nicer reprehenditur, ut afſerit Tobias Nonius confil. 26.col.2.& ſecundum communem opinionem effe pro- 
nunciandum A Judice, monet Tiraq. de leg. connub, gloſ.9.n.131.Clar. d.q.99. n.z3.affirmans quod in lib. ſuo 
aut Bar.yerba ſunc corrupta, aut non fideliter A Podoribus recitata, Tu igitur conſulas librum proprium, 


The ſecond concluſion is, That (14) if in the ſecond Teſtam:nt 
there be a ſpeciall revocation, as, Notwithſtanding any Teſtaments with 
their clauſes derogatory, &c. the former Teſtament with the clauſes de 

Þ Dy. in c. quod ſe- rogatory of the Teltator's Will is thereby taken away P, 


mel. de reg. jure. 6. EY 
Alc. d. L, ſancimus. Clar. 5 teſta..q. $9. N. 4. & per cum cenſetur communis opinlo, 


The third concluſion is, That (15) ifin the ſecond Teſtament there 
be a ſingular revocation of the former Teſtament, as, Notwith|tanding 
ſuch a Teſtament made before ſuch a Notary, &c. the ſame former Telta- 
ment having therein a generall clauſe derogatory is ſufficiently revoked, 
although in the (econd Tettament there be no mention of the clauſe de- 

©®- Bar. in d. I. fi rogatory in the former Teſtament 9, 


uis. n. 8. Covare. in 50 
Rub, de teſtam, extr. ns 19. verfic. cert. concluſ, qui ibi atteſtatur hanc op. eſſe & com. & veriorem. 


The fourth concluſion is this, That (16) if in the former Tefia- 
ment there be a ſpeciall clauſe derogatory, the ſame is taken away by 
the-ſecond, wherein is. generall mention made of the former Telta- 

* Bar, in &, I, & ment, and of the clauſe.derogatory *. 


quis, cel. 3, DD. in d. TY 
L. ſancimus, Covar. in d. Rub. de teſt. n. 194. verfic, cert. concluſio, ubi dicit hanc op, eſſe comm. 


The fifth concluſion is, That (17) if in the former Teſtament there 
be a ſpeciall derogatory clauſe, the ſame is not taken away- by the ſe- 
cond Teltament, wherein is particular mention of the ſame Teltament 

+ Paul. de Caft. cor» without mention of the clauſe derogatory F. 
fil, 226, vol.1.Covar. - The gxth concluſion ſhalt be, That-(18 ) if-in the former Teſta- 


« N. 19,verb, : R , , - 
—_ aol = ment there be a ſpeciall- clauſe derogatory, circumſcribed with certain 


limits, for example, Iwill that this Teſtament ſhallftand, notwithſtanding 
any other to be made hereafter, unleſs in the ſame I ſhall write, or cauſe 
| to be 


ny no oo — = ww 


= = 
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to be written, the Lord's Prayer, &c. the ſame former Teſtament may 

be taken away by a ſecond, albeit the Lord's Prayer be not written 

in the ſame * : hut then it is behovefull that in the ſecond Teſtament * par. in 4. 6 av's 
there be mentionnot onely of the Teſtament, but alſo of the clauſe de- Covar. in d. Rub. n. 
rogatory 3 as, 1 will that this later Teftament ſhall ſtand, notwithſtanding 19+ verb. ſecundum, 
any former Teſtament by me.made, containing whatſoever words or clauſe a—_ an _ Jo 
derogatory 3 Which-done, the former Tettament is taken away », al phy 


X ; 178. vol 4 
v Bar, in d. L. fi quis. Paul. de Caſtr. confil. 284. vol. 1. Covar. in Rub. de reſt. exir, par. 2.Nn. 19, 


Manr. de conjeR. ult, vol. lib. 12. tir, 8. n, 10+ Atque hanc opinionem communem laudat Covar, 
Sal. Dy. & alits refragantibus. 


Other concluſions * I might adde, but I thought (19) good to de- *« videant Juſtinia- Wn 
liver this one for all, the ſame in my opinion being more worthy to be niſtz Mane, de con--- | 
remembred; . which conchution is this, That it behoveth the Judge, — vol. lib.12.. 
where he tindeth ſuch clauſes derogatory in any Teltament, to contider . = _— _ 
the perſons of the Teſtators, namely, whether they be ſuch perſons as 2. n. 15, has 
do underltand the force and ee of theſe clauſes derogatory and re- 
vocatory, yea or nay and'to examine the occafions ot inſerting the 
ſame clauſes : eſpecially this is to be conſidered, whether theſe clauſcs 
be added by the proper motion of the Teſtator himſelf, or at the in- 
ſigation and perſwalton of fome other, as the Executor, the Legatary, 
the Notary, y, &c. For if the Teſtator do underliand the effe& of y 5mo de Pretis de. 
ſuch clauſes derogatory, and did inſert the ſame wittingly and willing- interp. ulc, vol. 1. 4. 
ly of his own accord; it-is preſumed that he did fo, lelt peradventure fol.227.n. 52, &c, 
afterwards he might be ſolicited and induced, by the initigation and 
importunity of his kinsfolks, or the moleſtation of ſome other, recci- 
ving ſmall benefit by the Teſtament, and hoping; to gain more by the 
alteration or revocation thereof, to change or revoke the ſame, contra- 
ry to his former ſettled purpoſe and firm reſolution. In which caſe, 
if at any time after the Teſtator make a new Tettament, the former is 
not caſily revoked *® 3 unleſs in the ſecond he do make mention of « Pariſ, confil;10.1.3. 
revocation of the former Teſtament, with the clauſe derogatory ®, in 1 10, 11, &r. | 
caſes where revocation is neceſſary, as in the former conclutions is pre- * m9 = E " = | 
{cribed : otherwiſe, the ſaid form not obſerved, it-is to be preſumed, _ pot L 


that it is not the Teltator's'meaning to intringe and truttrate his former 

Teſtament, made with ſuch conſtant reſolution, and preciſe caution Þ, » gjimo de Pravis uti + h 
But on the contrary, if (20) the Teltator were but a ſimple perſoa, (upra. 4 | 
not underſtanding the effe& of ſuch derogatory or revocatory clauſes, Fr ') 
and the rather, if the ſame clauſes were inſerted in the former Telta- 

ment by the Notary, at the petition or by the direction of ſuclr as were - m3 
benefited by the fame Tetiament, or ſome of their friends, being loth Wt 
to have the ſame altercd or revoked 3 then; howfocver the tormer Te- Fi 
ftament be corroborated with cunning or preciſe claufes, of inſerting 6 
the Lord's Prayer in the ſecond Feliament, or of not revoking the tor- ' 
mer Teſtament, although'in the ſecond he ſhould ſpecially revoke the 
ſame 3 all theſe cunning clauſes and curious cautions notwithitanding, 
the former Teſtament may be the more catily 1evoked, without an” 
L113 lack . 
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ſuch preciſe obſervation of # any ſpeciall revocation. above deſcri- 
« 1dem Simo de Prz- bed ©, | | 


tis loco ſuperius alle- OE Rel Lon 
gato, ubi locuplerifſime de hac re. Cui adjiczas Didac, Covar. in Rub. de teſts, extr. n. 19, verb. decimo 


rertio. Mantic, de conjeR. ulr. vol. 1. 12, tit, 8. n, 15. Barb. conf. 92. vol. 3, Parif. con. x0. vol. 3.n, 
21, &c, | In | 


Thus we have ſeen in what caſcs the former Teſtament is infringed 

or not infringed by the laſt Teſtament. If any do here demand of me, 

What (21 ) if two ſeveral Teſtaments do appear. to be made by one 

perſon, but it doth not appear which is former or later ? which of theſe 

* Supra ead, part. ſhall prevail? This queſtion is fatisficd a little before 43 thither I refer 


bo In t-PIe5 the Reader. 


$ XV, Of revoking the Teſtament made. 


I. Lawfull for every man to revoke his Teſtament, and to die inte- 
ſtate. | 

2, Revocation of a man's Teftament is nat preſumed. 

3. Divers extenſions of the former concluſion. 

4. Divers limitations of the ſame concluſion, 

5. Whetber a bare revocation do. overthrow the Teftamens. 


þ oo of thoſe means. whereby the Teſtament, which was good 
at the beginning, is afterwards made void, is Revocation of the 
ſame Teſtament. For (x3) as it is lawfull for every Teſtator to adde 
and diminiſh to and from his Tefiament, and to alter the ſame: fo is it 
likewiſe lawfull for every perſon having made his Teſtamenr, to revoke 
* Bald. in L. ſanci- the ſame, and todie inteſtate 2, | | 
mys. C.de teft.Mant. But (2) no man is preſumed to have revoked his Teſtament once 
ES 'ol. made, unleſs it be proved Þ, Inſomuch ( 3) thatif a,man do live by 
dL, cum qui volun- the ſpace of forty years after he have made his Teſtament, yet is not the 
rate, ff, I oy Teſtament preſumed to be revoked by the courſe - of ſo long time ©, 
Maſc, Tratt.de prob. And albeit during the ſame time his wealth and ſubſtance do greatly 
concl.1280.qu1 vari increaſe, yet is not the Teltament preſumed to be revoked 4, And 
hanc | pr albeiathe Teſtament be in prejudice of ſuch as otherwiſe were to have 
< Paul. de Caſtr. A- the Adminiſtration of the goods of the deceaſed 3 yet all thoſe things 
lex. & Jaſ.in __ concurring, vis. the long time, the increaſe of the Teſtator's wealth, 
—_ 4 and the prejudice of ſuch as are to have the Adminiſtration of the Te- 
183. & Mantic. 1. 6, [tator's goods, the Teltament is not preſumed to be revoked F. And 
tit. 3.1, 46, eriamfi albeit the Teſtament be made in time of fickneſs and perill of death, 
prius fuerir tefta- hen the Teltator doth not hope for life, and afterwards the Teliator 
-_— ad Pia Cau- cover his health; yet is not the Teſtament revoked by ſuch recovery f, 
« Alex. & Jaſ.in d.L. Or albeit the Teltator make. his Teſtament by reaſon of ſome great 
fancimus. journey, yet it is not revoked by the return of the Teſtator 8. And 


OI +7 ml oe albeit the Teſtator, after the making of the Teltament, have a child 
f Alex, & Jaf. in d. L. ſancimus. Maſc. Tra&. de prob. concl. 1280, n, 17, 18. 8 Dyn, in, L.poteſt, de 
kzred. inſt, ff, repertorium Eertach. verb. teſta, reyocatur, 3. 48. . 

orn 
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born unto him, I ſuppoſe that the Teſtament is not preſumed thereby to 
be revoked Þ ; eſpecially if the Teſtator did live a long time after the * Hoc ira ob defe- 


birth of the child, and might have revoked the Teſtament, and did &vm parriz poreſta- 
ts. L, quod dicirur. 


i 
not *, _ - ft, de |. & poſthu, 
i Mant, de conjeQ. ult. vol. lib, 12. tir, 2. in fin. quamvis inſpeRa juris civilis diſpoſirione, contratia 
opinio approbarur. Grafl, 5 legar. q, 59. Ripa.im L. fi unquam. C. de don, 42, Maſcar. de probac, con« 
cluf, 1280. .n. 153. quz'conclufio ampliatur'& Iimitatur per Prat. Trad. reg. & fal. |, 2. reg. 456. 
fol. ( mihi ) 16, verb. legato. 


On the (4) contrary, the Teſtament is ſometimes preſumed to be 
revoked, and the Will of the Teſtator altered. One caſc is, when he 
that. is appointed Execcutor or Legatary, after the making of the Te-» 
ftament, doth become enemy to the Teſtator, or doth him ſome great 
injury *. Anothercaſe is, when the Teſtator, in heat of anger or dif- * Auth. fi capt. C. de 
pleaſure conceived without jult cauſe againſt his ſon, or other perſons CO _ 
to whom the Adminiſtration of his goods were to be committed, if 1, x2. = © . & 
he had died inteſtate, maketh his Teltament in favour of others, and quod quidem in le- 
afterwards ( the heat of his diſpleaſure being extinguiſhed ) they be 82tis & fidei com. 
reconciled : for by this reconciliation the Teſtament is preſumed to be buy pony 
revoked 1, The third caſe is, when the Teftator hath begun to make to facitius admirri. 
his Teſtament, but is letted or hindred by the Executor, that he can- tur, quam in her. 
not proceed as he would to the finiſhing of the Tettament, or far- !9ft- ut in L. 3. $ ulr. 


ther diſpoling of other Legacies: for in this caſe the Will of the Teſta- rb rt 


ror is preſumed to be revoked ®, concerning any benefit which the de prob. conclui, 
rſon-ſo hindering the Teſtator otherwiſe ought to have reaped *, 1280. n.15o, Verum 
he fourth caſe is, when the Tettator being extremely fick, and a- 91 dic.( ur per Bar. 


fraid to die, doth bequeath ſome Legacy ad pics cauſas, and after doth hong nt, 


recover his health : for there the Legacy is alſo pretumed to be revo- gravifl. inimicitias 2 
ked®, It may ſeetn (irange, that Legacies left to good and godly u- le ortas hareditarem 


ſes ſhould be revoked, rather then other prophane Legacies : but I take — Je inoff 


the reaſon to be, for that it is preſumed that the Teltator did not in- j@gm. wicr. Franc. 
tend to give Legacies to fo good an uſe in that extremity, but in caſe inL.quicquid.de reg, 


he ſhould die of that ficknels 3 and fo not dying, the Legacy is re- Jur-ff. Mantic.de con- 

voked P, jeR, ult, vol, lib. 12, 
tit. 1,0, 25, 

=» L.fſcriptis, f, de his quibus ut indig. Mantic. de conjeR. alt. vol. lib. 32. tir. 1.0. 24 * L.2.f, 

ſi quis aliq. teſtari prohib. vide quz inferius ſcripra ſunt $ 18, ® Ear. in rep. L. C. de faccoſanRs 

eccleſ, n. 41. Repertor. Eertach, verb. teſta. revocatur. N. 47. Y Ear. & Bertach. ubi ſupfa, 


It is (5) a queſtion appertaining to the revocation of a Teſtament * Bar. in L-ft jure. 


| de leg. 3. Alex. & a- 
not altogether fice from doubt, whether @ Teltament may be revoked |-& 3 et 2 


by a bare and naked revocation, that is to-lay,- whether the Tettament g, reffa.quorum opi- 
be ſuthciently revoted, when the Teltator faith, 1 revoke thy former Tex rio multorum te 
ftament, or, I will that my former Teſtament be of no force, monio communis cit, 


: . TT” | | F 1.1 Dec.confil.$82 Clar, 
Many Writers are of this opinion, that the Teſtament is not revoked Co OP Gn S 


by a bare revocation before witneffes, unlels the Teltator had added teſt, q. 84. Simo de 
unto his former words, and ſaid, becauſe I will die inteſtate 4, Prztis de Interp. ult. 
: vol 1.4.fol.225. Vaſqu. 
de ſucceſl. crea, |. 2. $ 15. requiſit, 17. n. 62. ubi fic, Sicur ( inquic ) ff vas aureum, vel argenteum , 
vel luteum feceriz,deinde julleris illkud infeftun fierinon per hoc 1nfettum fier,nifi manus adInbeat iludgue 
ſregeris:ita quoque teft.&c, Se Bar. glia ratione nititar,quia YIZIEK hac volurrate non poreſt adirt lc4red( is? 
Others 


'. 


by 


—— 
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Others are of a contrary opinion, eſteeming that it is ſufficient to 
make a bare revocation without any expreſs mention of dying inte- 
" Bald, in L. _ ftate®, And this opinion, in my underlianding, is more ſound and 
ney —— more reaſonable. For whiles the Teſtator will not have his Teſtament 
afſerens tanc ſenren- £0 ſtand, it followeth that it is his will and meaning to die inteſtate T, 
tiam pluribvs & ma- and fo the next of kin to be called to the Adminiſtration of his goods. 
joris ponderis amho- Beſides, it ſeemeth abſurd and unreaſonable to maintain a Teſtament, 
riraribes Connema- |; , onely without a man's will, but even againſt his will * ; at leaſt 
ram. Quinimo nar- __ : ” 
rat candem cuiliber Within this Realm of England, where we do not obſerve the ſolemnities 
ſenſato & ratiorabili of the Civill Law, this opinion is to be preferred : for even by the Civill 
ago cnyx rnd Law Legacies are taken away by a fimple and naked revocation » ; 
CS — Lex and ſo be divers Telſtaments 3 thoſe, I mean, wherein thoſe ſolemni- 
one Bar. recedere. ties are not neceſſary, as Teſtaments ad pias cauſa ®, or amongſt the 
Cum quo eriam con- Teſtator's children y, or military Teſtaments *, Wherefore as thoſe 
venit ens con- Teſtaments are reclaimed and made void by a bare revocation 3 ſo 
_ - * "Jem ar ought our Teſtaments to be meaſured with the ſame line, and to enjoy 
Pap. 9-200. & Barb. like liberty, as well in the diflolution, as in the conſtitution *, 


confil, 60. vol. 2. & ; = ; 
Raph. Cuma ind, L. fi jure, non dubirans pronunciare confiderationem Bartoli eſſe Truſſam, + Alex. 
confil. 104. vol. 2. * Mantic, d- lib. 2. tit. 15. I. 22. Y L. 3. ff, dealimen. leg. * Alex, poſt 
Bald. d. confil. 104. Y Alex. cod, confil. 104+ * Vaſq, de ſucceſ, reſoluc. lib, x, $ 9s Ne 7. 
* Conſulas Vaſqu. d. n. 9. ubi teſta. milicar, ear ob cauſam nuda yoluntate poſſe diſſolvi contendir, quia 
nuda voluntate poreſt conſtitui, per L. nihil cam naturale. de reg. jur. ff. Conſulas etiam de hac re Maſc. 
de probac. concl, 1282.n. 36. qui has diſſidentes op. diſtin&ionis faxdere conciliare conatus eft. 


A revocation may be by word onely, without being expreſſed in the 
Will or any other writing, : likewiſe revocations may be by a&t and ope- 
ration of Law, as well as by fa& or any expreſs terms. 

A. ſciſed of Black acre and of White acre in fee expeQant upon a leaſe 
for years of White acre, maketh his Will in writing, and aftet his Will 
made covenanteth with D.'to make a feoffment of Black and White acre 
to the uſe of himſelf for life, and of C. his intended wife for her life ; 
the feoffment is executed in BI, ac. but not White ac, nor was there 

f any attornment of the tenants 3 the marriage taketh effe&, and A. after 
dicth. Adjudged, that the feoffment without any execution of livery 
; - or attornment in White ac, was a countermand of the Will for White 
» H. 39 RBliz. rot. acre Þ, | 
vents Tee — If a man faith that he will revoke his Will which he hath made, 
rep. fol. 429. n. 599, {Rat is not any revocation, without the doing of ſome other ae, 
e M, 38, 29 Eliz. B, If one ſaith that he will make a feoffment thereof to another, that 
R.per Pophamn. Roll. js no revocation before it be done : but if a man deviſe land to another 
abridg. tir. deviſe,P. by his Will in writing, and after deviſeth it to another by parol, albeit 
* 44 E. 3. 33.2 R.3. that is void as a Will, yet it is a revocation of the former. 
3-Roll, tir. deviſe,R. If a Teſtator alien the land deviſed, and after repurchaſe the ſame, 
yet the Will is revoked as to the land. 
One made his Will in writing, and deviſed His land to A. and her 
heirs 3 afterwards being fick and lying upon his death-bed, ( becauſe 
A. did not come to viſit him,) he affirmed that A. ſhould not have any 
part of his lands or goods; it was held by all the Court, that it was 
not 
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not any revocation of his Will, being but by way of diſcourſe, and not 

mentioning his Will; but the revocation ought to be by expreſſe words, 

that he did revoke his Will, and that ſhe ſhould not have his lands gi- 

ven unto her by his Will, or ſuch like words, which might ſhew his 

intent to make'an expreſſe revocation thereof F. *P. 4 Jac. B. R- 
If one make his Will in writing of land, and afterwards upon com- Sympſon verſ. Kirtox' 

munication ſaith,” that he hath made his Will, but it ſhall not ſtand ; <*2% part 2+ pl. 2. 

or, I will alter my Will; theſe words are not any revocation of the ***' 

Will, for they are words but in fturo, and a declaration what he in- 

tends to doe : but if he faith, I do revoke it, and bear witneſs thereof, 

he doth hereby declare his purpoſe to revoke it in preſenti, and it is 

then a revocation F, *M, 16 Jac. B. R; 
A woman ſciſed of lands made her Will, and deviſed the ſame to B, Firzhugh Cranuet 

and his heirs 3 they after intermarry 3 and the woman by words after \*{-Saunders.Crook, 

marriage revoketh the Will, and ſaith that her husband ſhall not have ?** *: Ph 3 487. 

the land by her Will, and dies : adjudged that the husband ſhould take 

nothing thereby 8. * M. 30, 31 Eliz. C. 
One deviſed his lands to his ſiſter in fee, and after made a leaſe to B-Anderſons caſ.r 17, 

her for 6 years of the-lands, to commence after his deceaſe, and dceli- _ _ . 7 

vercd it to a ſtranger to the uſe of his ſiſter z which firanger did not caf, Weg 

deliver it to her in the Teſtators life-time; ſhe refuſed, and claimed 

the inheritance ; adjudged, becauſe the deviſe and the leaſe made to 

one and the ſame perſon, beginning at the ſame time, cannot fiand to- 

gether in one and the ſame perſon, that it was a countermand of the 

deviſe : but if the leaſe had been made to any other then the devilee, 

they might ſtand together, and the leaſe ſhould not have been a re- 

vocation of the Will as to the inheritance, but oncly during the 

term Þ, b M. 2 Jac. C. R. 
If a man poſſeſſed of a term for 40 years deviſe the ſame to his wife, Coke and Bull:chyg 

and after leaſe the ſame to another for 20 years, and die that leaſe is _ Crook, part 2, 

not a revocation of the whole eſtate, but onely during 20 ycars, and the " 

wife ſhall have the reſidue by the deviſei, iT.19]Jac.B,R. ror, 
If a man ſeiſed in fee deviſe the ſame to I. S. in fee, and afterwards 59* Sins verſ, 

make a leaſe thereof to I. D. for years, this is no revocation of the fee, "7; nenig Part 24 

but onely during years *. * M. 38 Eliz, B. R, 
If a man hath a leaſe for years, and diſpoſes of it by his Will, and inter Mountagae and 

afterwards ſurrenders it up, and takes a new leaſe, and dycth z the de- Jfe-yer.Rollabridg, 

viſce ſhall not have this lalt leaſe, becauſe it was a revocation of his 15 —_— 1 8 


Will! Aſhbie and Livers, 
Cal. Goldsb, fo,g2, 
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$& Xvt. Of eincetting the Teſtament. 


1. A man's mind us kyown as well by deeds as by wordr, 
2, Of theeeffet} of cancelling Tetaments. _ _ 
3- Whether a nuncupative Teſtament loſe bis force by cancelling the 
writing, 
4+ Win wherein #he Teftament is not hurt by cancellation, 
5. If it be unktows who did cancell the ſame, to whom is the ſame to 
be attributed. 


3 ng the. means. wheyeby, the TeRament, which was good 
at the heginuing, is afterwards made void, is the cancelling or 
* Caneel. eft in mo- Cutting of the Teltameat®. For the (1). will and meaning of a man 
dum _ _ is no leſs ſhewed by his deeds then by his words ® : and therefore 
pere vel ieinires = (2 ) he that cancelleth or defaceth his Teſtament is thereby thought to 
in L- 1.$ſed conſ.ff. — WIS : SF. 

de his quz teſt. de ]. Þave this will and meaning,, to take away the force and viitue there- 
Spieg.Lexic, rer.can- of ©, - Which will in'this xclpet ought to be obſerved for a law, and 
_ _ {o the Teſtament cancelled and defaced is to be adjudged void 4, 

Inſt, quib. mod, teſta. infir. Vaſq. de fucctfl. crea; 1; 2) req. 19; 162, © L. Iv & Lo proxime, f. dehis que 
reſt. del. & DD. ibi. Vaſ. de ſuccef, crea. $15, requiſi z175, n. 60, 61, &c, © Inrellige ope exceptionis, 
non ipſo jur. gleſl. in L. 1, ff, de hisque teſt. del. quz op. eſt com, Graſl, rheſ. com op. q. 85. n. 1. 


* And. that this cancelling or defacing of the Teſtament being, obje- 
* Alias ipſo jur. &&d * doth deliroy the. force thereof, is ſuppoled to be extended to 
non viciat, d, g'oſ. thoſe Teftaments Nuncupative which afterwards be reduced to wri- 
communiter recePta. tj, f; {o that (3) if a man firſt make his Teſtament by word of 
f Paul, de Caſtr. in 
L. fin. M, de his q. Mouth, then cauſeth the ſame to. be written, and afterwards doth 
teſt, del. wittingly and willingly cancell or cut the ſame writing, or otherwile 

deface it, that then loch Teliament js void, as if it had been written 
© 7af. conf; 2. vol. x, at the beginning 8. Neither doth it-profit to prove the ſame by wit- 
n.29.Graſ.Theſ.com. neſs ©: for although the inſtrument or writing do not appertain to 
op. $ teſt. q. 85. ubi the ſubſiance of the Teltament z yet by the cancelling thereof, the Te- 
_ ſenrentiam & «4. tor is preſumed to haverepented of the making thereof, and to have 
eriorem & humani- : —_ 
orem refert : & huic Feclaimed or revoked the ſame i, Furthermore, albeit there appear. 
etiam ſententiz ſub- no cauſe of unworthineſs either in the Executor, or any other Legatary, 
ſcripfir.Vaſq de = whereby the Teſtator might be moved to diſappoint them of. their 
—— © hope 3 yet by cancelling the Teſtament the whole Teſtament ſhall be 
quid in contratium Yoid *, and the Feltator is preſumed to have done it in their favour 
tar, Jul. Clar. $ teſt. who are to have the Adminiſtration of his goods after he dicth inte- 


$ pen. inſt.quib,mod, 

reſt.infir.vel anre eos Bald. in d. L. fin. vel poft eos Maſe. de prob. concluf. 1282.n. 31, *- Vaſ. d. requiſir. 
x7.Nn. 63. * Vaſq. & Graf. ubiſupra, * Vaſq de ſuccefl. reſoluc, I, 1. $ 4. in prin.DoR.in L. cancel, & 
in L proxime. ﬀ. de his quz reſt. del. ' Dyn. & DD. communiter, in L. noſtram, it de his que reſt. del, 


Mant. de conjeR, uit. yol. 1 12, tit. $.N- 31, Clar, Steſt; q. 93. Grafl. $ reſt. 9. 85. 
The 
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The caſes (4 ) wherein this former concluſion » viz that by 
cancelling or detacing the Teſtament the ſame is void, doth fail, are 
theſe. 

The firſt is, where the Teſtament was cancelled by the Teſtator 
himſelt unadviſedly, or by ſome other perſon without the Teſtator's 
conſent, or by ſome other caſualty ®, = L,.1. 5 ſed conf, 


ﬀ. de his quz teſt, 
del. Bar, in L, fi jur. de leg, 3. Angel. Are. & Minſin. in $ ex eo. Inſt, quibus mod. reft, infir, 


The ſecond caſe, when the Teftator, after he hath wittingly and wil- 
lingly pulled away the ſeals, doth ſeal the fame again *. * L, fi reſt. , qui 
The third caſe is, when the whole Teſtament is not cancelled or *!+ fac. poll. 
defaced, but ſome part thereof onely raſed, blotted, or put out 3 for 
the other parts of the Teſtament do remain tirm and ſafe ® as they were » 1, prox. 5 ſent. f. 
before, although the deletion were in the chief part of the Teſtament, de hn quz ceſt del, 


namely the aſſignation of the Executor P, _— = conjett, 
. . n . » &- 33. Ut. 5, 
n. 31.in fi, * Wel. ind. tir, de his quz in teſt, del. f. Mantic. ubi Capra, ; 


The fourth caſe is, when there be ſeverall papers or writings of one 
tenure, each of them containing the whole Teſtament 3 the defacing or 
cancelling of ſome of them doth not hurt the Teſtament 4: unleſs it be 4 L. plurib. #. de his 
proved that the Teſtator's mind was contrary *. quz in teſt. del. 
The fifth caſe is,when the Teſtament is loſt, cither in the life-time of | &L- plurib. & idi 
the Teſtator, or after 3 for ſo much as may be proved by witneſſes is OE 
Nil in force +, : FL. 1.5 ed conſul, 


= : : ; fA. de his quz in teſt, 
del. cum gloff. ibid, De prob. teſt. originali amifſo, vid. Sim, de Przr. de interp. ult. vol. 1. 1. fol, 204. n. $2, 


What (5) if the Teftament be found cancelled and defaced, but it 
js not known who did cancell it or deface it ? to whom is this a& of 
cancelling or defacing the Teſtament to be attributed ? to the Teſtator 
which madeit ; or to ſome other, which otherwiſe peradventure might 
be hindered by it? 

It ſeemeth no to be reputed the a@ of the Teltator * ; for mutation « 2c ogg. «.1, x 
or change of the mind is not to be preſumed ' 3 eſpecially after a man » L, cum qui. A. de 
hath donea thing with ſuch deliberation and reſolution, wherewith Te- probac. 
ſtaments commonly are made and finithed *. ——_— _q S 3+ 

On the contrary, it ſeemeth that it ought not to be accounted the (,/ '@uree *rpering 
aQ of any other Y : for that were to preſume fraud and deceit in men 3 paulo, viz. $13. 
which ought not to be preſumed, unleſs it be proved *, y Jo. Faber in $ ex 

In this controverſy therefore I ſuppoſe, that the perſon in whoſe cu- "*: oe gr —_ 
ſiody the Teſtament is found ſo cancelled or defaced is to be adjudged (7. moni 1 


: teſt, conjug, |, I. Cc. 
to have done the a, whether it be the Teſtator or another 2. 45. 0. 1, 


z L, dolum. C. de 
dolo, * DD. in L. fi unus. C, de teſt. Mantic, de conjeR. ulr, val. 1. 124 tit, 1. 8. 30, Hyer. Pantiſh, 
qe. Ne 17, fol. 486, 
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And if it be fo that the Teſtament were kept in ſuch a place, as not 
only the Teſtator but others might have acceſs unto it 3 in this caſe 
the arguments and circumſtances of the fa being equall and indiffe- 
rent, the cancelling or defacing of the Teſtament is rather to be aſcri- 

d Zaf. de conſ.2.vol. bed to the Teſtator then to others; who is alſo preſumed to have done 
Je Ne 1-&N. —_ the ſame wittingly and willingly-<; ſaving in Legacies of treedome;, 
wn gr 4 ng or ad pias canſas, which being blotted or put forth by the Teftator, it 
noc. de prztumpr. is not preſumed: to have been done willingly 4#. But when the argu- 
I. 4-Praf, 165. n.24- ments and circumſtances be unequall, and the greater prefumptions 
© Paul. de _ = that it ſhould be the a& of another rather then of the Teſiator, it is to 
En _— be adjudged accordingly * : for the fewer and weaker preſumptions 
« Paul, de Caſtr. in give place to the more and ſtronger +. ; 


d. H Tiraquel, de ; ; , 
pia cauſa, privileg, 15. Mant. de conjeR. .ulr, vol. I. 12. tir, 2. n, 5s. * Zaf. conf, 1, n1s, 16 
19, 18, wc, * C, afferce mihi glad, de preſumpr, extr, Mant. de conjeR. ulc. vol. I. 12, tit. 17, & Zaſ. 


gb1 (upr. 


$ XVII. Of the alteration of the ſtate of the Teſtator. 


1. What manner alteration of the ſtate. of the Teſtator doth make void 
his Teftament., 

2.» Two times wherein the Teſtator muſt have power to make a Teſt;- 
ment, 


He alteration (x). of the fate of the Teſtator is alfo a mean 
whereby the Teltament which was good at the beginning doth 
* £Alio, Inſt. quibs after become void #®. The which alteration may happen divers waies ®: 
modis reſt, infir. . but eſpecially when the Teftator is convicted or condemned of ſuch a 
* Viz.” maxima 8 crime, after the making of his Teſtament, for the which the Law de- 


Ne eb Ow. Priveth him of this power and ability of making a Teſtament, 


tem voluntarie, & invice. Minfing, in $ non tamen. Inſtir, cod. tit, *- d. Salio, & ibi gloſl. & DD; 


What manner of crimes they be whereby the ate of. the Teftater is 
« De quibus fgillat. ſo altered, that thereby he is made inteſtable, is above- expreſſed 4 3 
o_ GN to wit, hereſy, apoſtaſy, treaſon, felony, ſodomy, inceſt, manifeſt u- 
boſſes & | as 6 ſury, and ſuch like: whereunto alſo I might add captivity *-3 not for 
pra part. 2. $8, that captivity is a crime, but for. that it hath the ſame effe& with thoſe 


*-s Non ramen, inſt. cxjimes to overthrow the Teſtament, But it the captive recover his 


quib, mod.reſt. infr. mer liberty, then the Teſtament. made before the captivity-recovers. 


s L fi quis, hs » , , , 
gn Den 1 his former force f, And it. he that-is.convicted or attainted of treaſon 


b. Quod verum qui. or felony obtain the Prince's pardon, with-reſtitution. to his former 
dem eſt in capitis di= (tate, then the Tetiament made before ſuch his conviction is likewiſe 
winutionepecelaria, ,.y;1c4 and reſtored 8: and in both caſes the Teftamentis good, with- 
fecus in voluntaria. ; oe =p ' 

Min. & Platea in &, Out any DEW confirmation or declaration Þ, Howbeit in this they dit- 
$ non ramen. fer 3 for the Teſtament of the perſon which recovercth his former l1t> 
| Grafl. Thef. ecm. berty is good even from the beginning, as if he had neyer been iv cap- 
op. $reſt.q. 25. tivity | ; but his Teſtament whoſe crime is pardoned, and himſelf 


. V1 r a in d, . * © P . . . P . 
i ——_  xelioxed, is of toxce onely, fromthe time: ot. xelticution *, Again, L 
the 
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the pardon do onely import a remiſfion of the penalty, without reſtitu- 
tion of his former eſtate, then the Teſtament before made doth ill re- 
main void !. ' Minſing.in d, $ non 
And here note, (2) that there be two times wherein it is neceſſary *4amcne 
that there be in the perſon of the Teltator ability to make a Will. 
The one is, the time of the making of the Teſtament, when it recci- 
veth his ſubliance or being ; the other is, the time of the death of the 
Teſtator ®, when it recciveth his firength and efficacy. ( As for the ww | 
time betwixt the making of the Teſtament and the death of the Tefta- ,*. : "x45 wenn" 
hay «3 exig.de bon. poſh 
tor, irskilleth not whether the Teſtator have any ſuch power or not ®;) ſecundum Tab. infr.$ 
And: therefore it any perſon being attainted of ſome c:ime, do whiltt 19. Porc. in $ in ex- 
he is intettable make his Teſtament, and afterwards obtain a full par- a _ de her. 
don, with full reſtitution, the Tettament neverthelz(s is void, becauſe 971 $ is —<olp *% 
of the originall detect 2, Minſing. ac alii ibid. 
© Aretin. in d. $ non 
ramen. Sim. de Przr. 
de interp. ult. vol, 1, 


$ XVIII. Of forbidding or hindring the Teſtator to make '- f9!- 145-1» 55. 
another Teſtament, 


1. The former Teſtament is void, where the Teſtator is forbidden to al- | 
ter the ſame, or to make a new Teſtament, | 
2. Divers extenſions of this foreſaid concluſion, oh. 
3: Of bindring the Notary or Witneſſes to have acceſs to the Teſtator, i 
c 4. Of diſturbing the Teſtator by making a noiſe. 1 
| 5. Of immodeſt perſwaſions. 
6, Whether this probibition be proved by the aſſertion of the Teſtator. 417 
7. Divers limitations of the firſt concluſion, viz. that the Teſtament : | 
is overthrown, where the Teſtator is hindred in altering the 
ſame, | 
$8, Of diſturbing the Teſt ator with naiſe and weeping. Fi 
9. Whether the prohibition. ef one be prejudiciall to otbers, j 


Mong(t many other means whereby.the Teſtament, which was 

good at the beginning, is afterwards made void, this is one not 
to beomitted, C ſeeing it is ſo often praftiſed,) namely, when (1) the --- id oy aliquers : j 
Teltator, intending to alter the Teſtament before miade, or to make », 4 & 2.4, fi quis 40, 
a new Teſtament, is forbidden or croſſed, fo that he cannot or dare aliquem teſt. prohib, ah 
not doe as he intended ®. By this prohibition and manner of crooked Boll. Trad: de var. 


qo by : : crim, tir, de his Gui 
dealing, the Teltament which ſhould. have bcen altered is-. made alic. reſtar, Bn 


void >. Menoc. de arb., Ju | 
quaſt.caſ, 395.Soc, Jun. conſi.142. yol.2,qui.omnes locupletiflimze (cripſerunt de hac Te. Eos 1gitus vid.veliin, ' 


The reaſon is, becauſe as thoſe Teſtaments are not ſound at the be- : 
ginning which are made by fear or fraud ©; fo that Teſtament which *© Supr. ead. par. 55 | 
for fear or by traud the Teliator dare not or cannot alter, 1s trom hence- * & 2» 
forth infe&ed with the ſame diſeaſe, aa4 fo trom hencctorth to be cliec- « wel, in tr. fi qui; 
recd of no more ftoree or cfticacy then theie orner 9, ali. &c. 5, v, ? 
Min m 3 This 
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This concluſion, (2) That the Teſtament doth become void when 
the Teitator is prohibited to alter the ſame, doth proceed not onely 
when the Teltator himſelf is prohibited or put in fear 3 but allo (2; ) 
when the Notary or Witneſſes be letted or ſtopped, that they cannot 

+ Bar. in L. fin. f. ſi have acceſs unto the Teftator * : for he that doth not pexmit, is ſaid to 
quis aliq.reſt, prohib. prohibit fo And therefore if the wife being made Executrix, or any 
Loſſ. in I de his "ther perſon benetitted by the Teſtament, underſtanding that the Te- 
Wo Pr 6". a. © ftator is about to alter his Will, will not ſuffer his friends to come 
* Par. conf. n.13- unto him, pretending peradventure that he is faſt aſleep, or in a lumber, 
E Peck. rra.de teſt. gr the Phyſician gave in charge that none ſhould come to him 8, or pre- 
come. Ter tending ſome other excuſe, or elſe ( all excuſes ſet apart ) do tor 
22 cn x charitic's ſake ſhut them forth of the doors® : in theſe caſes the Te- 
cum foras. ſtament is void , in deteſtation of ſuch odious ſhifts and pra- 
i peckius ubi ſupr. cices i, 

Secondly, this concluſion hath place, if (4) after the coming of 
the Notary or Witneſſes, and preparation of all things neceflary for the 
alteration of the former Teſtament, ſome perſon, of intent and purpoſe 
to hinder the altering of the ſame Will, doth make anoiſe, and keep- 
&th ſuch a ſtir, exclaiming and quarrelling with ſuch as ſeek to 
have the Teſtament altered, that-the Teſtator, being therewith diftur- 
bed and offended, did not then alter hjs Will, and ſhortly after 

e Anch. confil. 337, dicd 8. 

_ O Arbitr. Thirdly (5, ) this concluſion hath place not onely where the Te- 

- cal. 395+ 3 38, Qator is prohibited by threatnings, or hindered by fraud, but alſo when 
he is overcome with importunate requeſts, and fraudulent perſwafions, 


> Afi. deciſ, 69, not to alter his former Teſtament *, 
n. 7. Menoc, d. caſ, 


395+ N. 41. huc pertiner quod fcripſerunt Inno. in c. petitio. de jurejur. ext, & Rebuff. trat, de 
reſcript. tom. 2, art. 2. gloſ. 3, 


Fourthly (6,) this concluſion doth proceed , albeit there be no 


ſtronger proof of violence or impediment offered to the Teſtator in this 
' Par, confil. 66.n, caſe, then the aſſertion of the Teltator himſelf i, 


. *9,0o0k —_— In theſe caſes following (7) the former concluſion doth not pro- 


Men, d, caſ. 355, on. <©©d The hilt cafe is, when the Teſtator had no purpoſe to alter 
40. his Teſtament : for if any do forbid the Teſtator to alter his Teſtament, 

when the Teſtator hath not any purpoſe to alter the ſame; this pro- 
X L. 1. fi quisaliq. hibition doth not hurt the force of the Tettament already made *. The 


ma nn _ ſecond caſe is, when the fear which is uſed in the prohibition is vain, 


af. 395. 0. 32-& eft 07 but light, ſuch (I mean) as cannot move a conſtant perſon !. 
cjus op. quod duo The third caſe is, when the Teſtator is prohibited, but not at that 
ſuar proband. viz. preſent time when he intended to alter his former Teſtament 3 for ſuch 


— ogy retibltte prohibition is not hurtfull ®. The fourth caſe, being like to the 


Soc. Jun. coabl,148. former, is, when the Telſtator, after the prohibition , might very 
vol.2. well at ſundry times have altered his Teftament, and did not ® ; 
I Par, confil. 67, n. 

41. vol. 3. Menoc, d. cal. 395. N. 32, & quz nos dixim. ſup. cad. par. $ 2. = Soc. ſen. conf. 105. vol. 
3+ Soc. Jun. conf. 148.0. 3. vol. 2,Par. «onf 69.n.33.vol.z, Menoc. d. caf. 395. 0. 32. Boll, d. tit. de his qui 
prohib. & n, 2. in fin, * Mar, Soc.Jun.confil.148.n,.q8.vol.2.Par.conſ.67.n,62.y01.3. Mcn.de caſ.395. 25. 


for 
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for in not altering the Teſtament . when he might, he ſeemeth to al- 

low it and confirm it 9. The fifth caſe is, when the Teltator is not * Maſe de probac. 

compelled by fear, nor circumvented by fraud, but induced with flat. concl. 1280. n. 54. 

tering ſpeeches void of deceit, ( ſuch as may become an honeſt wife 127% de conje,ulr, 

or faithtull friend, ) not to alter his Tefttament®. The fixth caſe ang "5 = =_ 

is, when (8) all things neceſſary for the alteration of 2 Teſtament teſt mil quod ramen 

being prepared,. the Executor or Legatary , or other perſon, with his ſcrio contiderandum 

noiſe or weeping, doth ſo diſturb the Teltator, that he cannot alter ym. ut per Mant. ubi 

his Teſtament : not of purpoſe to hinder ſuch alteration ; but being yer —_ == 

moved with compaſſion, to ſee the Teliator grievouſly aficted with c. 11. _— 

ſickneſs, or being firicken with an unfeigned forrow, through fear of * Menoc. d. cal. 395, 

the Teſtator's death, or otherwiſe overcome with an honelt or kind 5 4? to I & 

care or grief, and not able to ſuppreſs the force of this vechement hi. © —_—_— 

paſſhon, doth burſt into tears, and ſo with noiſe of his lamentations 

doth diſturb the Teſtator, that he cannot proceed in the alteration of 

his Will. In this cafe the former Teltament is not made fruſtrate by 

fach diftarbance, albeit atcer that the Tettator never had the like OP- 

portunity of altering his Teſtament. Howbeit the Judge mult be * Par. confil. 69,vol. 

very wary, and learn by the circumſtances of the fat, whether this 3: 2:47»48- Soc. Jun. 

noiſe and exclamation be of policy, or of ſimplicity ”®. The ſeventh CO EIRSSs 

caſe is, when (9) the Executor or Legatary doth forbid or hinder primo, Kc, : 

the Teltator to alter his Teftament. * In which caſe the former Te- * Menoch.d.caſ.394. 

ſtamenit is void onely in prejudice of that perſon which doth prohibit ® 3: 

or hinder the Teſtator to alter the ſame, but not in prejudice of ano- 

ther not conſenting thereanto F; much lefs doth the prohibition of + L, 2. & quis aliq. 

that purpoſe by him who is to reap no benefit by the Teſtament, hurt *«lt, prohib. f. 

thoſe Executors which otherwiſe ſhould be Adminilirators in caſe 

the party dicd inteltate*; unleſs it doth appear that the Teſtator * Menoc.d. cal. 355. 

would have changed his whole Teſtament, and have appointed new ou ras 

Executors z for then this prohibition maketh void his whole Telta - A. cc, ky 

ment, like as if the Tetftator had been compelled to make the ſame at | 

the firſt », » Bar. in d, L, ult, 
There is much adoe in the Civill Law about this queſtion, who Men- d. cal. 395. 1 

onght to have the Teftator's goods, when he is compelled to make J7; "are "conl 67: 

his Teſtament, or hindered that he cannot revoke his Teſtament, the Tad 

Prince, or the heirs of the dead perſon. But with us, ifany die in- 

teſtate, the Adminiſtration Of his goods is to be commirted to- the 

widow, or next of kin, and doth not go to the Prince, though the. 


Exccutor or Legatary be unworthy, 


— — 
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$ XIX, When he that is made Executor cannot or will not 
be Executor. 


I. Though the Executor be incapable, the Legacies areſtill due, 
2, The Executor ought to be capable of the Executorſhip at three ſeveral 
times, 
3+ It is ſufficient for the Legatary, if he be capable of the Legacy at the 
n Teſtator*s death, 
4. IV hat if the diſpoſition be conditipnall, 


Lbeit (1) where he that is named Executor in the Teſtament c&&- 
* Brook Abridg. tit, ther cannot or will not be Executor, by the Laws of this Realm 
EXeCur, n. 20, dixi, tNe Legacies bequeathed in the ſame Will are ſtill due, and to be paid 
_ A by ſuch as ſhall have the Adminiſtration of the goods of the deceaſed 2 ; 
—_—— RC in which caſe the Will is to be annexed to the letters of Adminiftra- 
L. 1,in fin. de injuſto £10n (as heretofore T have declared Þ : ) yet by reaſon of the incapacity 
reſticn. L. fidei com- Or refuſall of the Executor, ſuch diſpoſition is thereby deprived both of 


miſlum. de leg. 1. L. the name and nature of a Teſtament ©; and © the party is aid to die 
imperator. de leg. 2. inteſtate 
ﬀ. licer hoc non fit ; 


indiſtinRe verum, ur per Vigelii merhod. juris civil. 3 quo tr{dira eſt regula cum plurimis limitationibys 8 
ſublimirac.].12.c.9, * Supr.zart.1.$ 6.n.6. © Inſtit,tit.de hzr.quz ab teſtar.def.in princ.Brook ubi ſupr, 


«in extraneis. In- T ſhall not need to repeat here particularly, by what means the Ex- 
__— ecutor may become incapable of the Executorſhip. 
pra part.$.62.&quz This one thing I thought good to note in this place, that by the Ci- 
in illo $ adnoravi. vill Law, (2) he which is named Executor muſt be capable of the Ex+ 
* Chriſt, Porcvs in ecutorſhip at three ſeverall times 4, Firſt, at the making of the Teſta- 
7 gy . ment 3 for thenthe Teſtament taketh his ſubſtance or being ©. Second- 
cod. &. ly, at the time of the death of the Teſtator 3 for then the Teſtament res 
E [dem ibid. quamvis ceiveth his ſtrength and confirmation f. Thirdly, at the time of the 
Jaſ. hiſce rationibus probation of the Will, and undertaking the Executorſhip3 for then 
na IG the Teſtament entercth to his effe and executions. Howbeit it is (3) 
Mn ce ( ut ile ſufficient in a Legatary, if he be capable of the Legacy or deviſe at the 
inquir) fundamenra- time of the death of the Teſtator ® ; unleſs the deviſe be not pure and 
liores afſignar,in ſuls imple, but conditionall: for in conditionall diſpolitions both the Exe- 
— "_ Por. cutor and alſo the Legatary mult be capable at the time of the perfor- 
b Ear. in L. $f alie. MANCE Or Exiſtence of the condition i, As for any other time, whether 
gum.$ 1, ff, de hzre. it be betwixt the making of the Will and the Teſtator's death,or betwixt 
inſtic. in fin, Peckius hjs death and the probation of the Will, it skilleth not : for though the 
Y = xe — Executor be then incapable, it hurteth not * 3 cſpecially if (4) the dif- 
Theſ.com,op.F Inſti- Poſition be conditionall: for then it is not required in the Executor 
rutio. q. 28.n.4. ( much leſs inthe Legatary) that he be capable at another time, ſaving 
" Bar. Grail. & Pec gnely at the time of exiſtence or performance of the condition, nonot 


kipz ubi ſupra- : : 
« 4in excranc's. In} 35 the making of the Will, or death of the Teltator *, 


ter, 6c {z2red. qual. & differentia, ' Alex, in L, 2. ﬀ. de vulg, & pub, ſup. n. 11, Grafl. d, $ Inſtitutio. 
G 28. n, 3. quz op, com. eſt, licer nop defiat qui contrariam teneant+ 


It 


: 
: 
' 
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It the Executor do refuſe to undergo the burthen or office of an Ex- 
ecutor, then he loſeth whatſoever Legacy is left unto him in the Te- 
ftament ®; faving as elſewhere is recited ®, 


$ XX, Of ademption of Legacies. 


I. By what means Legacies become void, 

2, Ademption of Legacies what it is, 

3. Ademption of Legacies twofold, 

4+ The Teſtator may at any time alter bis Will, either wholly, or in 

art, 

5+ Ademption of Legacies not to be preſumed, 

6, Corn in the barn being bequeathed, whether the ſame being ſpent, 
and other Corn there at the death of the Teſtator, the Legacy be 
extinguiſhed. 

7. Whether the Ship bequeathed being altered and renewed the Legacy 
be extinguiſhed, 

8. Whether the houſe bequeathed, being by piece-meal re-edified and 
renewed, may be recovered, 

9. What if the Teſtator do voluntarily pull down the houſe, and ereti 
another in place thereof ? 

10, What if the houſe be burned, or blown down, and another erecied ? 

whether may this new houſe be recovered * 

11. An anſwer to an objefion, 

12. Whether by neceſſary alienation of the thing bequeathed, the Le- 

gacy be adempted, 

13. What if the alienation be voluntary ? is the Legacy extin- 
gniſhed ? 

14. What if the voluntary alienation be void in law ? 

15. What if the Teſtator ſhould redeem the thing alienated ? 

16, Whether Lands deviſed, alienated, and redeemed, may be re- 

covered, 

17. The reaſons of either law being contrary in this point. 

18. If the thing bequeathed be pledged,jt is not thereby adempted. 

18, Whether the receiving of the debt bequeathed by the Teſtator 
be an ademption of the Legacy. 

20, A flockof ſheep being bequeathed, whereof one alone is left, whe- 

ther that one be due, 


Any other ( 1) means there be whereby the Teſtament, which 


= Bar. & Sich.1n I. 
fi legarariug,C. de le- 
gatis, 

* Supra part 6. $ 3» 


was good at the beginning, becometh void afterwards ® : but « Centum pere cafu: 
it were too long to reherſe them all : let it ſuffice therefore, that I have quibus refolvienr te- 


ſpoken of ſuch as haply may the ofter fall out in fa. Now it r 
maineth that I ſpeak of ſuch means, whereby Legacies given and be- 
—_ by the Tettator become void. Of which mcans tome do pro- 
| from the fat of the Teſtator Þ ; ſome have relation to the fad or 
perſon of the Legatary © : ſome to the thing bequeathed 4, 


Nnn £11 


e.. ſtim. commemora”r 
Vaſ, de ſuccefl. reſc- 
luc. 5. r. 

d Hor igfo 4 T-Y/ l, 
© Int, $S 22. & 


« [oſra $ uit 


« 3* 
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In reſpe&of the fat of the Teſtator are Legacies made void eſpeci. 
* Inflir.tic.de ademp. aJ1y by Ademwption, and by Tranſlation of the thing bequeathed *, 
& rrarſla. legatorum. Ademption (2) is a taking away of the Legacy before bequeathed f; 
& tit, de adimen. vel Tranſlation is a beſtowing of the Legacy bequeathed upon ſome other 
—— 4, perſon 8. Ademption may be without tranſlation, but tranſlation of 
f dg "ranflic, 4 Legacy cannot be without ademption Þ. 
leg. Ioſtir, Ademption (3) cf Legacics is two-fold, expreſſed, and ſecret i, 
e Minſin, in d Rub. Expreſſed, when the Teliator doth by words take away the Legacy be- 
* Mini. ub __ fore given *: Secret, when the Teltator doth by deeds without words 
—_ take away the Legacy 3 as when he doth give away the thing bequea- 
I: f. thed, or doth voluntarily alienate the ſame before his death !, 
i Welen, in d.tir, de Tt js (4) lawfull for every Teſtator ®, fo long as he liveth, to re- 
adimen.leg,ft, voke or alter his Will ®, cither wholly or in part ®, eithcr is the ſame 


& I. . * . Pa "We 
—— de 2d \yillor in another, either ſolemn or unſolemn P, funply, or conditio- 


 L, reni legaram, de nally. 


adimen. leg. ff. . 
= L,3.dereud. L. 3. de reg. jur. ff. "LL. 4. de adimen. leg. ff. * L.ulr, de adimen, leg, f, 


P Quod fi alio teſtamento inſolenni fiat adcmprio, tunc non ipſo jure, ſed ope exceptionis, tollicur leg, 
Craſ. Theſa, com, Op. $ legat. q. 758. 


- Whenthe Teſiator doth exprefly revoke the Legacy,it is not materi- 
all whether he do uſe words dire contrary, as, I do not give, I do not be- 
. queath,or any other words whatſoever,ſo that his meaning may appear ", 
* L.2. & 3.f. de adi - mg" 
men.leg.loſtir, tir. de Ademption (5) of Legacies is no more to be preſumed then the rc- 
ademp.legat. vocation of the Teſtaments f, unleſs it be proved *. And therefore 
+ Bald: in L. fi plu- (6) if the Teſtator do bequeath all che Corn in his barn, and after the 
ribus. #. de leg. 1+ making of his Will, the Teſtator ſurviveth untill all the corn be ſpent 
Mant.de conjed.ulr, : , ; / 3 
vol.l. 12.tit.2.n-2, and other corn put in the place thereof ” : this ſpending of the corn is 
t L, eum qui yolun- No ademption of the Legacy 3 and therefore the Legatary ſhall have 
ratem.f.de probac. (ſuch corn as is found in the barn when the Teſtator dicth *, unleſs the 
” Secus finon fit 16+ [1 found in the barn at the death of the Teſtator be greater in quanti- 
poſitum per incedum bh het; Foho Will makin: fr © 
ſurrogationis,air An- ©7 then was the corn at the timeof the Will making 3 for ſo much is due, 
gel in L.fi ſervus. $ but not a greater quantity thenwas the firlt y, 
qui quinqve.ft.de leg. ; 
r,Maſc.de probac. concluſ, 1283. n.33. * Bar. ind. $ qui quinque. Mantic. de conjc&. ult, vol, 1, 12, 
Lit, 2. Ne 9, Y Paul. de Caſtr. in d. $ qui quinque, Mafc. de probac, d. concl. 1283. b. 33, 34. 


Likewiſe if (7) the Teſtator do bequeath a Ship, and afterwards 
doth by piece-meal repair and renew the ſame, fo there remaineth no- 
thing of the old ſhip but onely the bottume tree: here is no ademption 
of the Legacy, and therefore the Legatary may recover the whole 

z L.quodin rerum. $ ſhip 7. 


& fi navem. ff, de leg. : : : 
1. Spiegel. Lexic. yerb. carina, Mantic. de conjedt, ult. vol. I. 12. tit, 2.7. 7. 


Or if (8) the Teſtator do bequeath an Houſe, and afterwardg.by 
picce-meal repair the ſame, fo that there is no part of the old matter or 
{tuff remaining 3 the Will of the Teſtator is not hereby preſumed to be 
changed, 


4 F "EF OO "I Y CE 


Part VII. How Teſtaments become void. 449 


changed,and therefore the Legatary may recover the houſe ſo repaired ®. « 1 6, ;:, Jegarum- 
For it is deemed to be the ſame houle (il! in law, as in the tormer cale 5 6 domus.Ff.de leg. 1+ 
it is deemed to be the ſame ſhip ®. ® Jaſ. in $ fi domus. 
Butif (9) the Teſtator did at once voluntarily pull down all the pat voor" prod. 
whole houſe bequeathed, and did afterwards erect a new houſe in the COS - ng 
ſameplace 3 then, by the Civill Law, the Will of the Teltator is pre- vem. | a 
ſumed to be changed, and the Legacy extinguiſhed ®. And although © Paul. de Caftr,in 4. 
by the Laws of this Realm it may be otherwiſe in contracts and cove- $ ft domus, Mantic, 
nants amongſt ſuch as be living 4 : admitit were fo, (as inſome ſort 7 ——— vol. 
it is anſwerable to the Civill Law *,) yet thereafon of the difference is « 1g rake as Gmel 
not obſcure, which is this : In contracts, covenants, and grants made mihi nunciatum fuir. 
amongſt ſuch as be living, he to whom this or that is lawfully gran- * Iat«I'ige quoad ju- 
ted, hath by and by a certain right and interelt therein f, which with- LS | eg 
out his conſent ought not to be impaired 8 3 and whatſoever is builded firyg, 9 ee 
upon another's ground yieldeth thereunto, and thereby becometh his ceoferur idem.L. fer- 
which is the owner ofthe ground ®, But ina Teſtament or Jaſi Will "<5 ſublarum.tf, 
there is no ſuch right derived to the Legatary in or to the thing be- 16... pg Fred. 
queathed, untill the Tcltator be dead i : and therefore it in the mean Boy; —— 
time the Teltator do alter his mind, (which alteration. is manitctt as © L 14 quod noftrym, 
well by deeds as by words *,) in this caſe the Legatary, which hath; no © 7<8-Jur. ft. 
right, cannot make ſuch claim to the thing bequeathed as another may I nw. 
doe, to whom a thing is covenanted or granted, and fo hath aright ahd ' Bariin d.L.* Nao 
intereſt therein !, Indeed if the Teſtator were dead, and fo a right 8 $ ult. de leg, 1, 
in the Legatary, and then the Heir or Executor ſhall pull down the verD. GIC CTga. 


. . % L, , . 4 
houſe deviſed, and erc& a new houſe in the ſame place, the Legatary ,,.. © mepmrfeny 


Teitator whiles as yet there was no right or intereſt in the Legatary, #*-n. 2. & 4. 
the Legacy is extinguiſhed ® , as is atoreſaid : unleſs a contrary mca- xt d. $ ult. & 
ning be proved in the Teliator, viz. that he did not intend to revoke 47 ron hs hes 
the deviſe, by deſtroying the ſame deviſed 9 3 becauſe peradventure 1.#.& ibi pD. 4 
he did proteſt P, before he cauſed the houſe to be pulled down, that he * Text. in d. L, fina 
did not thereby mean to make void the deviſe oratter the re-ediftying _ $ Fo down V 
thereof, did ratifie and confirm his former Will 43 or did manitett his ——— "roy 
meaning by other equivalent conjetures. Without which proot of * Eod, $ f domus. 
ſuch the Teſtator's meaning, the Legacy is ſo ſurely extioguithed, that ®.&- at f1 clerict. $ 
albeit the Teltator did pull down the houſe with intent to re-edihe the 95 -- de relig, 
ſame, or to make it bigger *, arid albeit it were re-cdificd of the ſame 4 ary, 1. t. $ 1. de 
matter or ſtuff, yet it cannot be recovered-as due to the Legatary : for leg. 3. #. Brook A- 
now, having a new form, it is not the ſame, but another houſe * 3 and dp.tir.deviſ.n.9, 
ſo being another thing then that which was bequeathed, how can it be P ent, hap 


rightly challenged by the Legatary * ? in fir, 

: ft Paul. de Caftr, & 
Jaſ ind. $ fi domus. Maſc. de probac. concl. 1220. n. 25. ttidem Caſtr. Jafſ. & Maſcard. ubi fi; ra. 
Malcard. deprobac. concl. 1182.n.25. v Vide DD. in L, inter flipulantem. A. de verb, obl'g. 


Whatif (10) the houſe bequeathed be blown down with violence 
of the wind, or be conſumed with fire, or otacrwile by caſua]ll means 
deliroyed againſt the will of the Teſtator, and a new houle c:ected by 
Nan 2 tie 
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the Teltator in the place where the former ſtood ? whether may the 

Legatary recover the houſe newly erected ? By the opinion of ſome he 
x Jaſ. in L,domus.ff. may *. For if the Teſtator had not ereRted a new houſe, by the Ci. 
de leg. 1.n.1.& in Lift vil} Law the ground whereon the houſe did ſtand ſhould belong to the 
——_ = domus. 1 epatary I, Secing then the ground is the Legatarie's, it followeth 
? L, fi grege legato. that the houſe is the Legatarie's alſo *. Howbeit the authour of this 
f.de leg-1,in fin.Faul. opinion in another place is of another opinion ® : which opinion is al- 
de Caſtr. in d. $11 commended of other Writers as more agreeable to law Þ, becauſe 
Co Ia py this houſe is another houſe then that which was bequeathed. And 
"5 again the text of the Civill law is plain, that the Houſe bequeathed be. 
2 L fi ſervum filii. $ 3ng deſtroyed, if the Teſtator build another in the ſame place, the Legacy 
fi arez, ft, de _— is extinguiſhed, unleſs the meaning of the Teſtator were otherwiſe ©, Sc. 
7 —; _— ing then the text doth not diſtinguiſh of the means whereby the houſe 
« Jaſ. in L, domus, is deltroyed, neither may we 9, 


fﬀ. de leg. 1.0. 13+ : 
b Maſcar. Trad. de probac. concl. 1280, n. 27. & Mantic, de conject. ulr, vol. libs 12, tit. 2, 0.5, © Text, 
in d. $ ſi domus.. © Maſc, & Manic. ubi ſupra. 


Tothe(11)former reaſon, that the ground had belonged to the Lega» 
tary, if the Teltator had not builded a new houſe,ergo the houſe alſo z it 
is anſwered, That if it were granted (which of divers is denicd )that the 

* Raph. Cu, Petr. de pround ſhould belong to the Legatary *; yet ſhould it not belong unto 
Bexu = ,, fi do. himas principall.but as accefſary,or part of the houſe bequeathed * : and 
"pm —_ R—_ therefore being but acceſſary, it doth not receive any other acceſs or 
Faſ. ind. $ fidomus. augmentation 8. Howbeit, foraſmuch as theſe queltions about hou- 
8 lidem Bar, = & (es deviſed by Will, afterwards deſtroyed, and then re-edihed, are ra- 
Paul.de Caſt. ubi fup. ther to be determined by the Laws of this Realm then by the Civill 
Law 3 Ido willingly yield the matter into their hands to whom it prin- 
cipally appertaineth. 
t L, fidei commiſl, Furthermore if (12) the Teſtator being conſirained by need f, as to 
S ſi rem. |. de leg. 3+ pay. his debts, or to provide him food, or other like neceſſaries i, do 
om Fr a 45 it were unwillingly alienate the thing by him before bequeathed, this 
7 Minſing.in $ ſi rem, 15 NO ademption of the.Legacy * ; and therefore is the Executor bound 
Inſtit. de lega. Be- to redeem the ſame, or to pay the juſt value thereof to the Legatary : 
rous 4.9. Adde quod ynleſs he prove that the Teltator did purpoſe by the ſame alienation to 
_ OO © takeaway the Legacy | 3 or unleſs the Legacy were conditionall, and 
lege, urraque impedit the alienation made before the condition were extant or accompliſh- 
przſumptionem re- cd ®, But(13) ifthe Teſtator not conſtrained by neceſſity do of his 
vocarionis legat.Maſ- own accord alienate the thing bequeathed, (as if he giveth the ſame 


card, de probac. {,.. k | 4 , "Pp 4 
—_. 5 trzcly ®, or do ſell the ſame of intent to gain thereby ® 3) this is an a 


x 4.L, fideicommif, dcmption of the Legacy P. Which concluſion (14) hath place, al- 
$ firem, 

' d.$ fi rem. Inftit. de legs, Maic. de prob. d.. concluf. 1280. n. 127, = L, Stichum, ff, de lega. 1. 
Fald. im L. 3. C. delega.n.6, * L. rem legatam. fl. de adimen. lega, © Berous d, 9. 9, © ? Bar, & alii 
In L. rem legatam,. ff, de adimen, leg. & in L. 3. C, de lega, 


though 
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though the gitt or alienation be void in Law 4. For it is ſufficient <5 
in laſt Wills, for the revoking of a Legacy, that the Tettator's mea- who mer” Lan 
ning do appear even by an at otherwiſe inſufficient ". lega. Ear. in L. cum 


| domin. $ fin, de pe- 
cul. leg, 1. Socin; ſen. corfil. 1:4. n. 11. vol. 3. Covar. in Rub. de teſta. extra. 2; part. n. 21. Manr, de 
conjeQt. lr. vol. 1. 12. tit, 6. n, 2. quod locum haber ramerh legarum fueric expreſſim legatum., 
Er hec ſententia verior eſt & receprior, teſtibus Manr. ubi ſupr, Maſcardo de probatione concl. 128-, 
n. 98. Gabriel. conf. 103. Idem juris eſt, fi fata alicnatione dominium non fit rranſlarum. Manr, 
d. tit. 6, n. 3. Maſc, d. concl. 1286. n. 100, Ert licer non defint magri nominis Interpreres qui in con- 
traria ſlant ſertentia 3 Per, L. przdia. $liberr. de Inſt, leg, Falſiſhma tamen eſt horum ſentencia, ve. 
rum dicat Gabr. d, confil. 103. Tu vero dic ut perD, Gentilem, acutſſive de hac re diſler, 1, x, epiſt. c. 
10. * Covar, ind, Rub, part. 2, N. 21. verb. advert, Grafl. Theſ. com. op. $ legat. 9.78. in fins 


Secondly, this concluſion (15) hath place, although the Teſtator 
ſhould redeem the thing alienated, the alienation being lawtull F. And +L cum ſerv, f. de 
thercforeit the Legatary ſhould atter the death of the Teltator demand dimen. leg. . 
the Legacy alienated and redeemed, his petition were to be repelled, 
unleſs he did prove a new Will of the Teſtator, or ſome approbation or 
ratification of the former Will, afterthe redemption of the thing alie- ' 4 L- cum ſervys, 
nated *; orunle(s the Legacy be of freedome from bondage ?, or gi- Mo teſt, 
ven to ſome godly or charitable uſe * 3 or unleſs the alienation were ne-. » winhng. in d. s fi 
ceſſary, not voluntary Y ; or unleſs the Legatary be near of kin or al- rem. Inſt. de leg, 
lied unto the Tcſtator *. In theſe and in ſome other caſes the Legacy _ d. tit, 6,n. 6, 
redeemed may be recovercd, as it the ſame had never been alienated 2, _ _ - nqapvons 
Peradventure alſo by the Laws of this Realm, (16) Lands, Tenements, » gar. in d. L, cum 
and Hereditaments, bcing firlt deviſed, and after the alienation redee ſervus. 
med, may be recovered, as if the ſame had not been alienated Þ, The Fi. filia, $ Titio, fl 
(17) reaſon of this law may be, becauſe the alienation doth not defeat Dryer 
. , . . . » U, 1292, 
the Will, which is not as yet of any force untill the Teltatur be dead ©, nr, 
But the reaſon of the Civill Law is, becauſe by this voluntary or un- * Vaſe. d. conc!uſ, 
conſtrained alienation, or gift of the thing bequeathed, bcing an a&t NNE, $s. 
contrary to the former a& ot the Teſtator, his will and mcaning” which bejus — + rnkanny 
15 the lite and foul of the Teitament) is firaightways preſum-d to be riones. Hs 
changed; and conſequently the Legacy not to be atleep, (as tome do * Brook Abrig, ci, 
dream,) but to be quite dead and extinguiſhed *: and being once dead, Yeviſe n.8. 
. | ? Brook eodem loc, 
cannot calily be awaked, but Randeth in need of a new content or other « \;ecin. $079" pita 
lively a& before it can be revived f, aſt. de leg. Socin, 


F Dh fen.confil.103. in fin, 
Maſc.de probac. concluf. 12$0.n,192. Sich, inL., 3.c. de leg. n. s. *Sich.in d. L. 3. c.de leg. n. 5,8. 
* L, cum ſerv. ff. de adim. legas 


If(18) the thing bequeathed be not fully alienated, as it it be pled- 
ed or pawned, the Legacy is not thereby extinguiſhed 8: and there» 8 L. qui poſt, C. de 
fore the Executor in this caſe is bound to redeem the fame, and to r& 4 / 
. . y . *C}t.. . . 4 |. is 
ſtore it to the Legatary, or to pay the price thereof, it he ſuffer it to be Hrs wy gt + Serge 
forfeited ®, Likewiſe, if ſome part oncly of the Legacy be alienated yafe, ge probacion: 
the other part not alienatcd is due, and may be recovercd * : unlets it-coucl 1280.n.g5,9c 
be proved that the Teltator did mean by alienating pait, to take away Wvem velim videaz, 

k *C I -v be altc ve. ac ifthe Tefl Si rem. Inſt, del 2, 

the whole Legacy *, Or it the Legacy be alternative, as itthe Teſta- 1 © in fo 

Nan 3 *OCr whe pod 
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tor bequeath ſomething, or the value thereof 3 the thing being aliena- 
! Bald, & Paul. de ted, yet may the value be recovered !, 
Caſtr.inl.3.C,dceleg. Tf (19) the Teſtator do bequeathe an obligation, or a ſum of mony 
duc unto him, and afterwards the debtor unprovoked doth voluntari- 
: _ Iypaythedebtdue unto the Teltatorz the receit of the ſame is no ad- 
> m_ S emption of the Legacy ® : but if the Teſtator do provoke the debtor to 
3. = rays a make payment, then by receit thereof the Legacy is extinguiſhed ® ; 
ult, vol, 1. x1, tit. 2. unleſs the Legatary be able to prove that the Teſtator did not thereby 
D. 19. mean to revoke the Legacy ® : for that peradventuroe the Teftator ex- 
REC Ret ws ating and receiving the money did lay it up, and ſafely Keep it for the 
ter. f, de adim. leg, LEgatary ? 3 or did utter in words that he did not intend thereby 


Maſc. de probac, to revoke the Legacy 4 : in theſe caſes the Legacy is not revoked *. 
concl.1280.n, 130, ; 

* d. Sſed firem. P Ecd. 5 ſed fi rem. & ibi Bar, in fin. & Eald. circa med, 4 Bar. in d. $ ſed fi rem, 
” Vid, Maſc, d, concluſ, 1289. th, 132, 133: 


Finally, (20) if the Teſtator do bequeath aflock of ſheep, and after- 

wards the number decreaſing, they become fewer then a flock { a flock 

+ L. fi grege. f. de conſiſting of ten at the leaſt F,) be it that of all the flock there be left 
leg. 1.8 DD.ibid. hut one; in this caſe the Will of the Teſtator is not preſumed to be 


altered, nor the Legacy ademprted , and therefore that one ſheep is 
$ fi grex- inſt, de quet, 
leg. : 


$ XXI, Of tranſlation of Legacies, 


1. Tranſlation of a Legacy what it s, 

2, Every tranſlation includeth an ademption. 

3. What if the perſon to whom the Legacy is transferred be incapable 
thereof. 

4 Cs wherein tranſlation of the Legacy doth not include an 
ademption, 

5. The Legacy is preſumed to be transferred with the charge-impoſed 
on the firſt Legatary. 

6. Certain exceptions of this concluſion. 

7. One and the ſame thing bequeathed, firſt to one, and after to another, 
whether it be wholly taken from the former Legatavy, 

8, If inthe ſecond diſpoſition there be no mention of the former, it is #ot 
wholly taken from the former Legatary. 

9, If there be mention of the former bequeſt, yet the thing bequeathed 
is not wholly taken away, 

10, Certain Limitations of this laſt poſition. 

11. Difference between theſe words, I give, and, I bequeath. 

12, What if the Legacy conſiſt in quantity ? 

13. What if one ſum be twice bequeathed to one perſon, whether is i 

twice due ? 


Tranſla- 
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Ranſlation (1) of a Legacy is a beſtowing, of the ſame upon ano- 
ther ®. As Ademption may be made either in the ſame Telta- Minſing. in tit, 4 
mentor in Codicils, limply or conditionally ; fo may Tranſlation of adewp.leginſt.n.g.. 
Legacics _—_— D, | 
A Legicy (2) being transferred from one to another, the Legacy is . Lg hop. leg. 
taken away from the former Legatary, albeit (3) the ſecond Legatary the A. & DD. —_— 
be incapable of the Legacy ©. For howloever that a& is ſaid not to « p plane.” $ ay " 
miniſter impediment, which is altogether without effect 4; yet foraſ- leg-1.L. & 6 tranſ, de 
much as by this tranſlation it doth appear to be the Teltator's will and *dm.leg ff, 
meaning, tirſt to have the Legacy taken away from the former Lega- 5 = _ praſt, de 
tary 3 this will and meaning ought to be obſerved, fo far as it may *, + Hinking "Rp 
and ought not therefore to be hindred in one thing, becauſe it cannot de ademp.leg. n.6.. 
be performed in another f. For, as I (aid bcetore, ( 4 ) every tranſlation f Bar. Jaſ. & 
doth preſuppoſe and include an ademption 8 except in certain caſes fol- 4.L.pline, 
lowing. Thehirſtcaſe is, when the Teliator in the time of great and * Caterum an tran. 
extreme ſickneſs transferring a Legacy, or beliowing, the ſame upon ©3*i9 tit exprefia vel 
another, doth afterwards recover his health : tor by this recovery the tap "vr 
tranſlation is void, and the former Legacy contirmed ®, Another caſe non eod. mods vo 
is, when the Teltator having bequeathed a Legacy to one, provideth, !pond.cmnes : tu au- 
that if the Legatary will not doe fuch a thing to another perſon, that on videas Covar, in 
then that other perſon ſhall have the Legacy : in this caſe it the for- ro pn oy hn 
mer Legatary be prevented by death, that he cannot perform the con- * L. Titia. 5 alt. de 
dition though he would, the ſecond Legatary cannot obtain the Lega- adim. leg f, Mant.de 
cyi, The third caſe is, when the Legacy doth contift in quantity, as per" vol. l.12, 
when the Teſtator doth bequeath to one man an hundred pound, and They "= "Ip EIT 
immediately after to another man an hundred pound : here is neither nis. Jaf, in L, _ 
tranſlation nor ademption of the former Legacy, but two ſeverall Lega- Proponas, C. dc har, 
cies k, But yetifthe Teſtator do limit this fum to fome certain body, int. & Mant. de con- 
x 22 ject, ule,vol. L12.tit.2 
as if the Teftator bequeath toone man a hundred pound which licth in »,z, 9” 
his cheſt 3 then it is all one as if he ſaid, he did bequeath his ſignet,”* L:paulo.in nin. de 
his books, or his armour ; whereof we ſhall have vccation to ſpeak 'c8-3-fi, 
ſhortly after 1, = i Infra hoe ipſo 6. n, 
Furthermore, it is to be (5) noted in this place, that where any Le- 7.11. ; 
pacy is transferred from one to another, it is preſumed to be transterred 
to the ſecond Legatary with ſuch charge, or upon fach condition, as 
it was left tothe tormer Legatary, albeit in the former tranſlation there 
be no expreſs mention of any ſuch charge or condition ®» For exam» ® I., Gaio, i. de ail. 
ple 3 the Teltator giveth to one perſon an hundred pound, charging *en. & cib.leg, L. [e- 
him to diftribute ten ſhillings yearly amongſt the poor during tcn urge acim, le, 
years: afterwards the Tcſtator doth beſtow that hundred pound upen hood _ 
another perſon, without mention of any ſuch yearly diltribution :; In - 
this caſe the ſecond Legatary is charged with the yearly payment and 
diſtribution of ten ſhillings, even as the former Legataiy ®, neither can 
he accept the one part of the Legacy without the other ©, ſaving (6) 
in certain caſes, One caſe is, it he be able to prove the Teltator's tca- 
ning, to the contrary, v!z. that jt was the Tcltator's meaning, £9 de ter 
transfer and bcttow the Legacy fimply, without any ſuch charye 6: 
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P d. L. Gaio, condition P. Another caſeis, when the condition is ſuch, as the ſame 


7 L, legar. ſub con- doth cleave to the perſon of the former Legarary 9. For example 


—_ A —_ the Teltator doth bequeath to a woman with child an hundred pound, 
po ffs. de cond, if ſhe be delivered of a boy : this condition doth cleave to the perſon of 


& demon. ff, the former Legatary, and ſo is it not transferred with thg. Legacy *. 
 d. Lilegat.ſub con- The third caſe is, when the tranſlation is made of the ſame perſon with- 


ditio.de adim. leg. & 114 mention of any farther charge or condition : for then, lett the ſe- 


_ cond bequeſt ſhould ſeem ſuperfluous, it is thought to be the meaning 
+ $i tibi.de adim.tes. Of the Teltator, by the ſecond bequeli to give the ſame fimply*. The 
a E fourth caſe is, when in thetranſlation of the Legacy there is a new ſpe- 


cial charge impoſed upon the ſecond Legatary : for then the old charge 
impoſed to the former Legataty is preſumed to be remitted, leſt other- 
[| L,'Alumne. de ad, Wiſe the latter Legatary is preſſed with a double charge ||. 
Paul. de Caſtr. conf, What (7) ifthe Teſtator, after he have given a Legacy toone perſon, 
q 27. vol.1- Mant. de dg afterwards bequeath the ſame to another perſon ? whether is this an 
-""x ulr, vol-l.12.  4emption of the former Legacy ? or whether ought both the Legata- 
I ries to concur, and to have the Legacy between thin ? 

For anſwer, we are to conſider, waether ſome inecial and certain 
thing is bequeathed, or a thing conlitting in quantity, 

In the former caſe, namely, when ſome ſpeciail or certain thing is 
bequeathed, it is material, whether the Legacy be of Lands, Tene- 
ments, or Hereditaments, and ſothe queltion determinable in the tem- 
poral Court,according to the Laws temporal of this Land 3 or of Goods, 
and fo the controverly to be decided in the Ecclefiattical Court, accor- 
ding tothe Laws Eccleliaſtical of this Realm. It oft Lands, Tenements 
and Hereditaments, as when the Teltator (for example) doth in the 
former part of his Will deviſe his Lands in ſuch a place to one in fee, 
and afterwards in the latter part of the ſame Will to another perſon in 
fee it ſeemeth by the Laws of this Realm, that the latter part doth 

+ Plow. in caf. intet overthrow the former F; and that as the latter Teſtament doth deſtroy 

pom; Yardley, the former Teſtament 3 (o the latter part of a Teſtament doth infringe 

© em enim eff the former part of the ſame Teſtament, when itis contrary thereunto*, 

ratio partis ad par- Nevertheleſs, I will not preſume to affirm that this concluſion is un- 

rem, arque totius ad doubtedly certain, but with due ſubmiſhon ſurrender the ſame to be | 

ES diſcuſſed by the learned in the Laws temporal, unto whom it rightly 
appertaineth, 

If the deviſe be of Goods, as when the Teſtator doth bequeath his 
fignet, his books, or his horſe. &c. firſt to one perſon, and afterwards f 
to another perſonz then (8) in cafe the ſecond Legacy be fimple, (I 7 
mean without mention of the former,) the tormer Legacy is not taken k 
away, but the two Legataries concurring, ought to divide the Legacy In 

» Paul. deCaftr. Jaf, Þetwixt them. The reaſon and foundation whereupon this concluli- L 
& Zaſ.in L. fiplurib, on is builded is the Teſtator's conſtancy 3 wherein the Civil! Law doth 


Pp , ts 
ﬀ.de leg.1.Ripa in L. repoſe ſuch confidence, that when he bath once bequeathed a thing, he : 
re conjuntti. n,21.de ; he CC * with T ( 
leg. 3 is not preſumed to take the ſame away *, without evident preſumpti- = 
* d,L.  pluribus. L. 


verb. ſi quidem evidcentiſſime, - ce; 


— 
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on 7 of the alteration of his former reſolution. Inſomuch that if one y Raph. Cum. ind.L, 
and theſamething be left to one perſon in the Teſtament, and to ano- fi plurib.& ibi Jaf, n. 
ther in the Codicill, yet is not the Teltator preſumed fo variable, as ut- 12; X 13-& Zatn.14. 
terly to take away the former Legacy, but rather that both the Legata- mts ond, 
ries aretoconcur, and (© to divide the Legacy betwixt them *., Where lemprobationem,non 
it is ſaid, that as the latter Teſtament doth deitroy the former Telta- obſtanre qd. Textus 
ment, ſo likewiſe the latter part of the Teltament doth overthrow the ©*'8at evidenniſſi- 
former part thereof ; that is true, when it is evident that the Tettator nem cie pop wl 
did mean it ſhould be ſo #. But if it be doubtfull, then without all ris emergens, dicitur 
doubt we ought to labour diligently to fave the Teltament from contra- ©videnriflima in tran- 
diction Þ, and not ſuffer one part to fight and brawl with another —_— —_— Jak. 
much leſs to permit one part to kill and deftroy another, in caſe there L 1 4 ving 
be any place for peace, or hope of reconciliation to be had betwixt n. 12, 

them. Again, the argument is not of equa!! force & parte ad partem, * Paid. in L. cohar, 
with the agreement R toto ad totum, in caſe th.re be inequality or diver- HOG ma - 
fity of reaſon betwixt the one and the other ©, as in this caſe. For, ſay Lada wake. 
that ſuch is the force of poſicriority in Teltzmients, that the lattcr doth Mant. de conje. ule, 
ſtill deſtroy the former 4, without any other revocation * : ſay and think Y0k12.nir.2.ng. | 
that the lite of thc latter Teſtament is evermore the death of the former dd. 6p C 
T-itament, even becauſe it is the latter f; yet how can it be thereby ute. vol). 2, ir 4 
juttiticd, that the latter pait of a Teſtament doth dettroy the tormer in fin, 

part, whereas neither part doth receive any life before the other 8 ? for * Mant. de conjeg. 
untill the whole Tettament be completed, the parts thereof are as the thn ne 
ſen(clcfs parts of an unpertc& creature, or confuſed Embryo Þ, and do n. s. FO 
reccive their lite too altogether at one inſtant 3 namely, when the Te- © Everard. d. loco a 
ſiator having hniſhed his Teſtament, doth approve the fame tor his laſt _ ad Parte, N. 5. 
Will, and not before i : like as they do receive their lirength all at one I CS 
moincnt, namely, at the death of the Teſtator, and not before; at noritimi. $ in his. C. 
which time the foreſaid Embryo being now grown to a perfect child, de przſcrip.30.an, 
is then brought into the world whea the Teltator did depart out * $ Poſterior, Inf}, 


: : quib.med.teſt. inte, 
of the world *. * Vigl. & Wining, in 


d. 5 poſterior. 
f Grafl. Thef, com. op. $ teſt. q. 85-. in princ. & ſupra eadem part. $ 14, ® Bar. in L. & quis. ff. de te- 
ſta, L. ex ea (criptura eodern tir, * d, L. exea (criptura, Imo (inquir Text.) reſt. imperfe&um ett ſine 
duhionullum. $ pen. Inſt, quib. modis tefta. infir. * Jul. Clar.$ reſt. q, 7. im fin. * Chr. Forcus S in 
Extrane's. Inſt. de har, qual, & difterent, Match, de celebr. mifl. extra, 


If (9) the ſecond bequeſt be qualified with mention of the former, 
for example, the Teſtator faith, My fignet which I bequeathed to A.B. 
T bequeath to C. DP. whether in this caſe the tormier Legacy be quite ta- 
ken away, or in part, is a queltion wherein the Writers do greatly va- 
ry |: but the greater muniber incline to this opinion, that the formcr ! 14 quod parer pet 
Legacy is not wholly taicnaway , but that they are both juynt Lega- _—_ de 009, 0m00þIy 
tarics ® 3, (10) except in certain cales. One is, when it may appear ,* a has Ca. 
extra.parr, 2 yer Gi, 
Theſ.com.op. $ legaium.q 8.per Vaſq.de ſuccefl, progrell.l. 3. 23. n 95, &c. & per Dottores in L. plane. & 
L.fi pluribus.f.de leg. 1. ® Ear,in L. re conjurdt.ff,de leg 3. Cujus opin onem frequentiori calcula rt 


ceptan monſtrat nobis Mant. de conjeR, ule. vol. 1. 12. tir, 4.0. 1. & retert Grail, Thet.com.op. 5 legaturn 


gq. 180, 
O00 at 
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(at leaſt by conjeQures). that it was the Teſtator's meaning to as rag 

* Par.in d. L.recon- the former Legacy from the former _—_ —_y y wy is 
In Ag when the ſecond bequeſt 4 not _ _o c gone A 
8.Grald, SIegatul- ;n (ome Codicil 9. Another caſe is, when the 
[__. 8.L.recon. diſfolition faith, (11) that which T did _——— mY d to 
had.0,23. de leg. 3. C. D. for this word | give ] is of ſuch force, that it ſeemeth wholly to 
f. Mant.d.rir.q, 1-10. take away the former Legacy P. a 
e Cov.in Rub.de teſl. 1 '1.e ſecond caſe, that is to ſay, (12) when the Legacy doth con- 
io L eriplici. de _ fiſt in quantity, if the Teſtator do bequeath to one man an hundred 
fig a -4 1 3» Maſc. pound, and ——_ to _— man m— _ _—_ 
trac de prob, concl. nejther tranſlation nor ademption, but two ſevera - 
3280.0. 47s &, "her Legatary in this caſe ſhall recover an hundred pound 9, as I have 
gs med r yams ſhewed before. Where alſol ſignified, that. if the Teltator do-reltrain 
fine contradict, vera : q 1 ſealed 
eſt, Minſ. in $ranf- this quantity to a certain body, as to the hundred pound ſealed up in 
ferri, Inſt. de adeWP. ſuch a bag, then it is reduced >. _ = of A _ 
leg,n.s. ſpeciall thing, as the Teſtator's fignet, firſt to one, an 
r lane. $ fead. ther. 
acl. 1. ver. ſed Jfthe Teſtator (13) do bequeath to one man an —_ pound, 
hoc.ita & Zaf. e0de $ . 1 1 "fterwards in the ſame Teſtament bequeathethto the ſame man an 
— _ pound 3 the ſecond diſpoſition is underltood to be but a repe- 

Nin d L. vlane, fition of the former, and all but one Legacy f : wherefore the _— 
P bi Jaſ. F 1x, in this caſe can recover but one hundred pound 3 unleſs he ay ro 
Reefs Michael that it was the Teliator's meaning, that he ſhould _ two hundre 
Gral.Thel.com-OP. S pound tf. Or unle(s-an unequall quantity be given to the ſame Lega- 
legat. 9. 60. ng eary.z as if the Teſtator do bequeath in one part of his Teſtament an 
No om inderd pound, and in another part fifty pound : for in _ —_ 
| mm conencel diſpu- Legatary may recover an bundred and fifty pound » Orunleſs where 
tatio _ two equal ſums be left to one perſon, = one = _— _ 
dia, non inelegans , 1. iting, and another quantity in another writing, . ſup hun- 
inſe tediel —— dred ——_ in the Tettament, another hundred pound in the Codicill ; 
- __ for here the Legatary may recover two hundred pound *, as two ſeve- 


* Tunc enim ſzpius c,1j Legacies cxcept the Exccutor prove the Teltator's meaning tobe 
p:zſtandaeft ſumma, ——— 

ſi modo evident. pro» Yo 

— leg. voluiſſe. d. $1. Y L. comcentum. de adimen. leg. ff. —— - $ A __ SS @. 
ubi ſcribit hanc op. eſſe com. Adde Vaſq.de fucceſl. progrell. $ 11.0. 10. Men pre 1.4 pu ok 
ol. 1297.1. g«. * Jaſ. &Zaſ. ind. L. plane. $ fi cadem. de leg. 1. & hc op com. eſt, A, coſdet 
Dea Ay & per Graf. d. $ legatum. q. 60, & per Ripam d. L. conjundt. de leg. 3- ff, y Minſing, in tit, 
d « fem leg Irſt. n. 8, Si ob eandem cauſam quantiras fir uni in- diverfis ſcripcuris relifta, C R_—_ 
ora cauſa centum religa ſunt, ) illa centum ranrum ſemel praſiari deberm, Menoch, praſump. lib. 4, 


pref 128. B. 14. 
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$ XXII. Ofdivers means whereby Legacies are loſt 
conſiderable in the Legatary. 


b By what means he that is named Executor is made incapable of the 
Execmtorſhip, by the ſame means doth the Legatary loſe bir Le. 


acy. 

2. The R_ is loft by reaſon of enmity betwixt the Teftator and the 
Legatary, 

3. Divers extenſions of this concluſion, 

4. What if the Teſtator were the cauſe of the enmity, and the Legatary 
in no fault? 

5. Certain Caſes wherein the Legacy is not loſt by reaſon of enmity, 

6. The Legatary being appointed Tutor, loſeth bis Legacy if he refuſe 
the 4 torſhip. 

7. The Legatary, if be accuſe the Teftament of falſity, loſeth bis Le- 


acy. 
$. The Legatary which doth cancell the Teſtament doth loſe his Le- 


gary. 

9. The Legatary doth loſe his Legacy, who of bis own authority doth 
take and poſſeſs the thing bequeathed. 

10, Certain caſes wherein the former concluſion is limited, 


* Gloſl.in L. 3. $ fin, 
T7 reſpeQ ofthe fat and perſon of the Legatary, the Legacy may he 1 A 6 
become void divers waies. And firſt generally, ( 1) by all the ex pare.cod. the. Man. 
means above recited whereby the Executor is made incapable of the tic.de conjeR.ulr.y0, 
Executorſhip ®. As if the Legatary do become an Heretick, an Apo- |. 12.tir. 4.0.2. 
ſtata, or do forbid the Teſtator to alter his Will, &c. of all which * S2pra on $f SS 
means we have ſpoken already Þ ; wherefore we ſhall let them paſs, SOS OP 
and deſcend to ſome particular cauſes not yet mentioned. e L. 3. 6 fin. de adi- 
Firſt therefore, if the (2) Legatary become enemy to the Teſtator, men. leg. ff. Tiraq.in 
he loſeth his Legacy ©. For belides that he ſeemeth unworthy of a be- —_ — _ ky 
nefit at his hands, whom he doth offend and injure it is not likely or 6 mg ge - 
that the Teſtator would that that perſon, which doth perſecute him princ. 
with hatred and enmity whiles he liveth, ſhould reap any commodity * L. fi inimicitiz. ff, 
by his Teſtament when he is dead 4, And therefore if the Teſtator's " his =_ __ m_y 
he might juſtly be repelled, by rea- © PHO 
enemy ſhould demand any Legacy, he might juſtly be repelled, by rea- (,.;9, maſe. de prov. 
ſon of the defe&of the Teſiator's will and conſent *® : which conſent is concl.q.1289.n. 137, 
the life and ſoul of the Teſtament. *DD.in _ r "ma 
The (3) Extenſions of this concluſion are theſe. Firſt, albeit the oa oe HF. 2 3b; 
Telſtator do afterwards make ſome Codicill, or additions to his Teſta- yr qe adimen.leg.F, 
ment, and donot therein expreily revoke the Legacy betore bequeathed Kip. in L, ulr, de re- 
in his laſt Teſtament 3 yet is it ſtill preſumed to be revoked ſecretly , voc.don.C. Manr. de 


: > "of ' conjedt. ulr,vol.l. 12. 
and in the intent of the Teltator, by reaſon of the atorelaid hatred or ©" 4 nc? pm agtteny 


enmity f, concl.1280.0.132, 


Ooo 2 Secondly, 


—  — ——— — —_— wg 
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Secondly, the former concluſion hath place, albeit che Teſtator were 
ignorant of the injury done unto him by the Legatary, when it is ſuch 
an injury, for the which itis very likely that the Teſftator would have 
revoked his Legacy, if he had known thereof: as if the Legatary have 
committed adultcry with the Teltator's wite, or have dcflowred his 
* Gloſl. in L, fidei daughter 8, 


commill, C. de fide ; "Ove : 
commill, Mantic. de conjeR, ulr, vol, 1. 12. tir. 6. n. 6. Er quid-m ipſo jore tollirur ſegatum, fi vivenre 


reſlatore ſtupravit £Jus uXor, eo vero defun&to , ope cxcepiionis. Apoſt. ad gloſl. 1n d, L.fideicom. 


Thirdly, if the wife divert or depart from her husband without his 


good favour, ſhe loſeth her Legacy ®..: 


NR De” >>" Fourthly, he which doth accuſe the Teliator of any capital crime lo- 
argent. leg. ff. & 161 —_ LEgaey *. , ita] Me Teſtator® 

gloſl, cum Ear. Mal-. Fifthly, he which becometh capital enemy to the Teltator's brother 
de prob.condl, 1280. loſeth his Legacy «. bY 

n.140.Mant.d. tit-S» - Sjxchly, (4) albcit the Teſtator himlclf were the cauſe of the cn- 
1 Þ tio.s of. de a. Pity, and the Legatary in no fault, yet thall the. Legatary lole-his Lc- 
dimen. leg. : gacy 1, Which concluſion may ſcem hard , but the reaſon is eafic z 
k& Mant. de conjct. namely, becauſe where the Teltator hath conceived enmity, there is 
uir.yol.lib, 12. Ut. 5+ he preſumed to have altercd and revoked his Will ®; whichaltcration 
ol 4 rin.g.n.9 and revocation is ſo much the1achcr preſumed, when the Teitator him- 
Jaſin I. < fGlhani.C, {elf is the cauſe of the enmity 3 fur he that will be enemy without a 
de inoffic.tcft Ripa in cauſe, is leſs a friend then he that is unwillingly made an enemy. And 
L. ult. C. derevoc. therefyre I dotherather encline to their opinion, which hold that the 
RA ar _ Legacy is taken away by enmity ariling, from the Teltator, without 
n 19.verſic, s. in fin, any jult cauſe given by the Legatary. It any think that this opinion 
contra opiniorem. doth ſavour more of law then of equity 3 ler him yet contider that even 
Par. a multis olm jr, equity the Legatary, although innoccnt, ought not to receive any 
—_— — favour againit the will of the Tcltator ®. At lealt, howſoever the Le- 
nit Cotta in cavſa ſo- tary Were in no fault at the hirit, it at the laſt being provoked by the 
roris ſux, aNeverans Teliator he become, his enemy, ſecking to be revenged for the injury 
eameſie commurer, done unto him 3 in this caſe he loſeth his Legacy, even as well as if ke 


mn mcmorab'libus, p.- 7 97 OO” ' arnity ©. 

verd. ininickix Yled him f.1f had firlt broken the bond of amity 2. 

hodie magis con mu- | 

n'zer reprovatam, ut refer Haſcard, de prohac. concl. 1282. n. 144. ® Mant, d.tit.g.n. 9. L: 3.5 vir. de 

amen.leg.fft, * Dec. cont! 426, Mant. de conject.uit.vol.l. 3.tir, 19.n.11. * Maſcard.de prob. concl, 

1285.n.145. qui hoc dittin&tonts ioedere contrartas opiniones conciliat, 

. LE. indignum. ff. de Seventhly, if the Legatary did negle& to miniſter neccffary hclp to 

Len ut MU8- the Tettator in time of his ſickneſs, whenas he might catily have done 

* Manr.d tit.g.n 10, {he fame, through the want whereot the Telſtator died 3 the Legacy is 

Maſcard.concl.1280. Joſt P, For whoſo looketh to be benefited by a nian's death, he ought to 

pg ny MA RIP beware that he be not the occaſion thereof, cither in committing or 
Lf mmcwme nd; omitting any thing, contrary to the rule of picty and charity 4. 


his quibus vt indignis, = ; I 
rack do ric. 6. __— Eighthly, it the Legatary by injurious and contumelious words do 


quem vetimre videre. grievoufly defarne and flander the Teliator, or curſe him with wicked 
fl. 3 $ ult.ce ad'- fyeechcs; in theſe and ſuch likecaſes the Legacy is loſt 7, 


men leg. 1. f inimic t- : "39 RO" 1.17 'C, . 6 
riz-de his quibus ut The (5 ) Limitations of the former conclution arc thefe. Firſt, when 
indig, th, 


the enmity 15 not great and grievous, but ſmall and light F. For the 
Icltator 


Ks £&\ F'TY 


Que: 
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Teſtator is not preſumed to have altered or revoked any part of his Will | 
and Teſtament made with deliberation and conltancy, by reaſon of any | 
light offence or {mall diſpleaſure : but then whenas the Teltator is mo» 
ved anl ſtirred as it were with violenceof great diſpleaſure, and there- | 
by driven to ſuch bi:ternels of mind againſt the Legatary, that it may * many, duir.s, _ 
ſeem that it repented the Teltator that he had bequeathed any thing in 7aſ.cra& deſub.c. 2, 
his Teſtament to ſuch a Leyatary *. col.pen. Jaſ.inl..ti fili- 
Sccondly, when the Legacy is left in reſpe& ofthe good deſert of the - wettic.telta, 
Legatary Y. For where deſert went before, the Legacy is aot preſumed —_ we my 
tobetaken away by the offence following * 3 at the lealt it the offence Ripa in $ wg, 
be not very great and hainous, fuch as may be thought to alter a man's 'ev0c.dor.n.1go, 
purpoſe, even apain{t him that had well deſerved y. Ply - 
Thirdly, when the Teltator and Legatary be reconciled and reduced « A a 
into tricndſhip again 3, for then the tormer enmities do not prejudice the Manr.detir.g.n.17, 
Legatary *. Net oncly by reaſon of enmity betwixt the Tettator ? Mart. ut ſup, vi- 
and the Legatary during the Teltator's life ; but alſo by other occalions ne > concl. 
aftcr the Tcliator's death, contiderable. likewiſe in the perſon of the : 1, ;.c ad:m. lep.Ff 
Legatary. the Legacy may be lott. Grafl, The. com.op. 
If (6) the Legatary being, appvinted Tutor in the Teſtament, or char- 5 'e28r.9.78, Malc,d, 
ged by the Teltator with the bringing up of ſon.e child, do retuſe to un- ps _—_ 
dergo the charge, he loſcth his Legacy ® Which conclution procee- ay ahve car wh 
deth; wither he were appointed Putor cither in the fame I cltament quibrs -+ df ignis, 
wherein the Legacy is concaincd, or in ſome Codicill, the Legacy be- : . = fenſ, junta. 
ing containcd-in the Teſtament z or whether he were appointed by 5} > {yk 
the father of the child, or by any other having authority to appoint a tur,de confi eur. f, 
Tutor ©, (of whom. we have ſpoken before 9 3) or whether the Legacy & ibi Ear. L. & parro- 
were. Ictt. conditionally, (viz, If he did undertake the Tutorthip,) or _—_— uit. & tht tal, 
ſimply * 3 or whether the Tytor appointed be of kin or allied to the Te- a——_—_— I Fe 
ſtator, ornof. But the ſaid conclution taileth, when the Legatary #* L.ſed hzc.M.de ex- 
would be Tutor, but cannots 3 or when it doth not ſtand by the Le- cuſ.rur. Grivald, The- | 
gatary that he is not admitted Tutor * or it by other circunittances it wm Op. verde | 
may appcar that tae Teſtator would that he ſhould have the Legacy, al- « Grjp.ge verb.ruror., 
beit he did not undertake the Tutorſhip: In which cafe the-Futor not Far. Jaſ.Sichar. & alti 


being moniſhed to undeatake the Tutorſhip, doth nut loſe his Le- 3 L. i: legarar. C. de 
lega. Eriſta oy inio 


— 
_— 


acy!, | | 
gacy communis eft jure ( 
Authen.pr. $ tis om+ ( 
nihus.de he. & falcid.refragante Covar.in C.Joharn.de refta. extra, Sed diſtingue, vt per Alex. & alios in | 
d.L.fi. kegatarivs. * DD.in d. L. fi legat. C. de lega. *- L cuan filtus. 5 60 juic de leg.2.t, * Alex.&, 
Sich.in d.L f1 kegararius. C,de lega. 
wy 
Item, if (7) the Legatary atcer the death of the TeRtator do accuſe * L. poſt legarum. de 
the Tetitameut as a falſe Teitament, he lofeth his Legacy therein be- Ha "1s ur Indig. t?, | 
"OY F l-(c E Ls. Ta) TI "4. - Lawuroren th. ach | 
queatneau * ; unicls ne being Tutor to the Teitator's children, or to forme g111-5,vt vw dig 4 
other having intcreit that the Tetiament ſhould not take placz, duth = 1, pen. eod. tir ly 
prolecute the caulc againlt the Tultament, not in his own name but as #'lviogra eff, quia 
Tutor, or for the bchoof of the Pupill * 3 or unicis he accul the Tetia- wr "—* _— (' 
dal . . 2 , X , GICHUINA LL USNGT 
ment, nur as a talſe Teitament, but as unlawfully mauc ® 5 or unett gu i 5, 


O00 3 NC cats 


Cm... th. 


td 


460 How Teflaments become woid. Part VII. 


———_——_—_—_ 


ES NTT PIT WIT. —_ sf 


* Sich.in Rub.de his Be defilt from the ſuit before ſentence be given ® : In thele and divers 
quib. ur indignis. C. like caſes he doth not prejudice himſelt 9. 

n.7.per L.z2. & per L. ; 

aliam cauſam eod. tir. ® DoRoxes in c,ex c0.de reg.jur.6.Gabr.l,com,concl.l, 6, tir.de reg. jur. concl.1, 
Vig.method, jur.civil.lib,12.c.8.cauſ. 17. 


; Item, if (8) the Legatary cancell or deſtroy the Teſtament, he loſeth 
P L-fi quis cum falfo. his Legacy P. And ſoit is, though he do not deface the Teſtament, 


$ mk See but maliciouſly and fraudulently conceal the ſame 4. 


de falfis.f, Item, if (9) the Legatary of his own authority, without the conſent 
4 L. fi legatarius, C. of the Exccutor, do apprehend and occupy the Legacy to him bequea- 
eye: 1.0, ©12ed, he loſeth his right and intereſt thereunto *. For he may not be 
rom AT non dum, Disown Carver in this caſe, but ought toreceive his Legacy at the hands 
C.de lega. " of the Executor F : which Executor ought firſt to have all the Teſta- 
+ Sich. ind. L. non tor's goods and chattels in his hands, for the payment and diſcharge of 


dubium. Peckius tit. the Teſtator's debts *3 which debts ought to be payed before Lega- 
teſtam. fol. 94. "0p 

t 01d.de aRion.clafl, ©'©5 » 

2. ation, 2 fol.112. 

Peckius ubi ſupra. Caſtr, & Sichar, in d. L. non dubium, afſignantes aliam rationem, nempe ob detraQio- 
nem falcidiz. Y L. ſcimys. C. de jure delib, Paul. de Caſtro in d. L. non dubium, Brook Abridg. tir, de- 
viſ.n.6.Fulbeck fol. g7. 


The (10) Limitations of this former concluſion are thefe, Firſt, 

; when the Teſtator doth in his Teſtament give licence to the Legatary to 
— take and occupy the ſame without delivery of the Executor *. Which 
7 ads. ork By licence may be granted either expreſly or ſecretly y9. Expreſly, when 
Sich.in d.L.nondubi- the Teſtator faith, I bequeath my horſe to A. B. giving him licence to 
um.C.de lega. take him, andto poſſeſs him of his own authority, without any deli- 
YSich.in d.L.non du- yery tobe made by my Executor *. Secretly, when the Teftator ſaith, 


arcs. 12nd I bequeath unto him my horſe , which I will that he quietly enjoy 


dubium.n.11. without trouble or moleſtation * 3 or by words of like importance Þ. 
* Sichar.in d. L, non The ſecond limitation is, when the Legatary was in quiet poſſeſſion 
dubium.n.12. of the thing bequeathed at the time of the death of the Tettator 3 in 


—_ rm tu which caſe, if there be ſufficient goods to pay the Teſtator's debts, he 
12,13,14- may ſtill retain the Legacy ©. 
© Socin, confil, 111. Thethird limitation is, when the Executor doth willingly permit 


m— _—_ a the Legatary to take and occupy the Legacy without contradi- 


'Glaff, 2. aRion. 2. Aion 9. 
fol.n13- rag The fourth limitation is, when the Legatary doth apprehend his 


* L.1. $ prodeſt. fl. | epacy before the Executor have proved the Will, and undertaken the 


quorum leg. __ "6 "I c 
Part de Cafito in Executorſhip *, or before Adminiliration be granted #, 


d.L nen dubium.Ra- FS ER : 
tio eſt, quia vacante hzreditate, legatarius non dicitur vitioſe occupare. * Forte tamen cenſuris eccle, 
punicndus eſt, per Leg.unic.de bonis inteſtatorum. 


The fifth limitation is, when the Executor is negligent, and the Le- 
E Jaſ. ind. L, non gacy like to periſhz as when certain fruits or corn on the ground are 
dubium.in fin, oiven, and the ſame ready for reaping 8. 


The 
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The fixth limitation is, when the Legatary is ignorant that 


= thing by him: apprehended and pofſeſſed was bequeathed unto * Sichard.ineand. L. 
im 6, 


non dubium.n. I's 


The feventh limitation-is, when the Legatary is alfo Executor i, * Tin be add: 


The eighth cafe is, when any Legacy is bequeathed togood and god- piz cauſz, c.45. 


ly uſes *, * + Kelleways Reports, 


The ninth cafe (by the Laws of this Realm) is, where a thing cer- fol.118.n.93. 


tain is devifed, which cannot but be known to the Legatary. For in l En ahi fage, 


this caſe, he may enter to the Legacy without livery of the Executor F. 2. a&ion. inderdi&;. 
whereas it the Legacy were not ceitain, he could not enter thereunto quod legator.fo.rog, 
without danger of loſs of the Legacy |]. But in theſe and other cafes the * % E-1+ quorum le- 


Legatary doth not loſe his Legacy *: albeit (if need be) he may be CL ——_—_ 


compelled to reſtore the fame !. um.& ibi Jaſ. & Sich. 


$ XXII. Of the death of the Legatary before the 
Legacy be due. 


x, If the Legatary die before the Legacy be due, the Legacy is extin- 
uihed. 
2, A fomple Legacy beginneth to be due at the death of the Teftator. 
3. "_ 4 the Legatary die at the ſame inftant when the Teſtator 
teth, 
4. If the Prince die before the Teſtator, his Sncceſſors may obtain the 
Legacy. 
5. 4 conditional Legacy is not due before the condition be extant. 
6, If the Legatary die before the condition be extant, the Legacy is not 
transferred to bis Executors, 
7. Extenſions of this former concluſion, 
8: Limitations of the ſame concluſion. 
9. If the Legacy be referred to acertain day, whether it begin to be due 
at the death of the Teſtator. 
10. Whentbe day is utterly uncertain, the Legacy is as if it were cont= 
ditional. 
11. What if theday be certain in ſome reſpefts, and uncertain in other 
reſpetts ? 


T: (1) the Legatary die before the Legacy be due, the Legacy is extin- 
guiſhed'®, That wemay know when the Legacy is due, we are tO « Lf poſt.® quardo 
contider, whether the ſame be pure and fimple, or conditional, or re- dies.legiced. 
ferred to a day ®. : dGlofſ. in Rub. de 

When (2) the Legacy is pure and ſimple, the day wherein the Le- cond: & dzmon, R. 
gacy beginneth to be due is the day ofthe death of the Teftator ©: and neg a OP, 
therefore if the Legatary die before that day, the Legacy is void 3 nei- CN 
ther can the Executors or Adminiſtrators of the Legatary demand the ,,, & £jn noviſſim.C. 
Gme'd, Inſomuch that if the Tettator by his la(t Will do bequeath his. de cad collend. 
tands and tenements to ]. S. and to his heirs 3. yet if ]. S. die betore the " —_ unIC, $ Cum 
Teltator, the deviſe is meerly void, by the death of ]. S. betore yo Te- Tye. 

ALOT. 3. 


—— 
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46.2 | How Ti eſtaments become void. - Part VIL 


ſtator 3 and o the heirsof the ſaid ]. S. cannot recover the land by force 

+ Flowd. incaſu in- of the Willf. And (3) fſoitis although the Legatary live as long as 
may bo the Teſtator, For if he do not over-live the Teſtator, but that they die 
UE LoL OG . j being, drowned togcther, © 
Cheddingrons caſe, Þoth at one inftant, (both peradventure g pgcther, or 
| biokes ſimul mor- both being ttruck to death with the fall of an houſe || ) in this caſe 
ruis,bellogruinz, Pau- alſo the Legacy is not due, and conſequently not tran{mithble to the 
frag. uter many v5 Executors or Adminiſtrators of the Legatary. But it the Legatary do 
bog. de pen over-live the Teſtator, though it be but, a very little, even a moment, 
pra. 59. then the Legacy is due *f, and fo may be recovered by the Executors or 
* L.qued. f, de _ Adminiftrators of the Legatary 8. Neither is it material whether the 
f Caſtr, in d L.quod , did k ant ® of the Legacy 3 or whether th 

ey patary did know, or were ignorant ® c gACY 3 Or 1er the 
Ng ng Will were proved, or the Adminiſtration of the goods committed, 
abeſt Jaſ.L,fi quis.C. whiles the Legatary lived * : for in this caſe alſo the lame is due to his 
de inftir.& ſub.n.s. « Exccutors or Adminiſtratorss Howbeit (4) the tormer conclution, 
wi - oh — that if the Legatary die before the Teliator, the Legacy is extinguiſhed, 
b L, ult. quando dies doth not proceed where any thing is bequeathed to the Prince : for 
leg.ced,f, p though the Prince die before the Teſtator, yet the Legacy is due to the 
i L. unic. $ Sin au- P;jnces ſucceſſour F, 
——_— When (5) the Legacy is conditional, the day wherein the Legacy 
> Laid acide beginneth to be due is the day wherein the condition is pa formed or 
leg. 2, extant! : and therefore (6) the rule is, that the Legatary dying, inthe 
! L.unicÞ$ fm autem- jean while, beforc the condition be extant, the Legacy is extingui- 
= _— _—_ ſhed®., Whichrule (7 ) is extended, although the Legatary were one 
dies ny. ced. of the Taſtator's children ®, 


». L. interciJir,ff, de | h - : RL 
cone.& damon.8& Bar.in d.L. fi poſt diew. * Gloſl.in L.unic.de his qui ante aper.tab.C,Vaſq. de ſuccef, 
progreſl. |. 3. $ 19. 0 19. quz opinio communis eſt, ur latius per Mantic, de corjeR, ulrt, vol, 1. 11, tir, 


20,N. 1, 


® L.fiira. $fi ili de Ttem, although the condition were referrcd to the Will of the Le- 
leg.1.ft, 4, & gatary. For example, the Teltator giveth to A. B. an hundred pound 
EEEST if he will : for in this caſe alſo, if the Legatary die before he have de- 
q [ D.in d.L. cum il- clared himſelt willing, the Legacy is extinguiſhed 9, and ſo nothing is 
Ivud, Aciologia eſt, due to his Executors or Adminiltrators. Likewiſe, if the condition be 
quia in neva alternative, whereof one part is fimple, and the other conditional, if 
— Ba, the Legatary die betore the condition be extant, the Legacy is utterly 
' Vigel. method.jur. void P, For example z the Teſtator doth bcqueath to A. B. all his 
civil.parte.4.-13.C-7. plate, or, it his -wite have a child, an hundred pound : albeit A. B, 
peas = Vide Mant. 1 overlive the Teitator, but die before his wite have a child, the Ex- 
+ Vaſa. de ſucceff, ecutors or Adminilirators of the Legatary can neither obtain the hun- 
progreſ 1. 2-5 18, n. dred pound, nor the plate 4, 

94+ lib. 3. $ 29.n.16. Limitations (8) of this former rule are many ". Firſt,. when it is 


Bar, in L.f1 is cul. $ "wED.” X ws; . 
hoc ame. de legs 1. the Teltator's will and meaning, that the conditional Legacy be tranG 


in fin. mitted F. 

t C.cum nonſtar. de Secondly, when it doth not fiand by the Legatary wherefore the 
de reg.jur. 6. plenius condition is not performed, and in that reſpe& the condition is repu- 
ſupra Part. 4.58. (£4 for accompliſhed *, 


Thirdly, 


Part VII. How Teſtaments become void. 463 


—— —c 


Thirdly, when the Legacy is not conditional , but modal ”. ( Of » 1, cm rate. &; d | 


which difference we have (poken before *, ) cond. & &:t:.0n, 
Fourthly, when the Legacy, which was firſt conditional, is aftey- * Supra part. 4. $9 
wards repeated without any condition Y. . 7 L.nonad ea. f.d- 


Fifthly, when the Teſtator doth give the Legacy upon condition af- <4 - -_— & 
terwards to be exprefſed, but exprefeth none #, —_ C de inflir 
Finally, whereſoever the condition doth not make the Legacy con- & ſub. ; 
ditional, (either becauſe it is ſecretly included 2 in the difpotition, or * L. fi dies. $ vlr. f, 
rejected Þ,) it doth not hinder the tranſmiſſion of the Legacy to the Ex- g_ dies th - __ 
ecutors or Adminiſtrators of the Legatary deceaſed, no more then if it y01 1,5.tir ==poqpy 
were a fimple and pure Legacy. d L. conditiones, de 

When (9) the Legacy is referred to a day, then it skilleth whether condic.Intt.ff. $ im- 
the day be al h : | h ' . , pofſibilis, Inſtir. de 

e day be altogether certain, or altogether uncertain, or in ſome reſpect fo En 
certain, and in otherreſpe& uncertain. $$ 4+ b 5. Patt-4. 

In the firſt caſe, that is to ſay, when the day is certain, the Legacy 
beginneth to be due at the time of the death of the Teltator, although it 
cannot bedemanded effectually before the day do come ©, And there- * L. cedere diem. de 
tore if after the death of the Teſtator, the Legatary die alſo before the wp 
day of payment, the Legacy is tranſmitted tothe Executors or Admi- — 
niltrators of the Legatary, as it it had been a pure and ſimple Legacy 0. , 

For example 3 the Teſtator doth bequeath to A.B., an hundred pound Pig nlr mg Þ > = 
at Eaſter, anno Domini 1600. and afterwards dieth, and after him the me deviſe 25 1. al W. 
Legatary dicth alſo before Eaſter ano 1600. in this caſe the Executors S-deb-pay in 4 annes 
or Adminiſtrators of the Legatary at Eafter 1600. may demand and re- P** lon mort, & de- 

: R - . vie, uncore lez Exc- 
cover the Legacy 3 becauſe the time is undoubtedly certain (in the re- cyrors le deviſce a- 
putation of law) as well in reſpect of the queſtion when, as in reſpeR of vera le mony, ou le 
the queſtion whether *, reſt de ceo devant L 

In the ſecond caſe, that is to ſay, when (10) the day is utterly un- forms _ ”w 
certain, the Legacy is compared to a conditional Legacy * : and there= 19. 45. pid 
fore if the Legatary die in the mean time, the Legacy is loſt, without * DD.in d.L.fi dies. 8& 
hope of devolution thereof to the Executors or Adminiſtrators of the "2 & _—_ diem. ff, 
Legatary deceaſed 8, For example the Teliator faith, I do bequeath > va we 

hundred pound when he ſhall be married; or t! oo 
to A. B, an hundred pound when he ſhall be married; or thus, 1 bequeath legar.q. 
z© DEQ 827.9. 43.0.3,445-+ 
to A. B. an hundred pound to be payed when he ſhall be marricd : here * L. dies incerrus, f. 
the day is utterly uncertain 3 for neither is it certain when, neither yet or ge demon. 
whether the Legatary ſhall marry before the event. And theretore it the bogs wa _ 
: — Je »C. de cad. toll, 
Legatary die bctore he be married, his Execators or Adminiſtrators 
have noaQion or right to demand the Legacy ®, Neither is it material, » py, jn 4, $ fig au- 
whether the day be joined to the ſubſtance of the Legacy, as in the tor- rem, 
mer exatnple, or to the execution thereot, as in the ſecond example ; 
for it is not devolved either in the one calc or in the otheri. But it the * Bar. in L, fi cui. $ 
Teſtator bequeath to A. B. an hundred pound for and towards her mar- not leſt - _ ig 
"HW = Bond” - - : : gloll.in L.Se jus. 
riage, and ſhe die before marriage, yetis the Legacy due to her Exe- Pinyin CG 
cutors or Adminiltrators F. ivid,Mant.de conjet. 


: ulr.vol.l.1 IoTITf.20. Oo 
23. & eſt communis opin!o, teſte Graſ. Theſ.com.op. $ legatum.q, 43. n- 7. Legato Tit1o relic. ita ut Meviam 
duc.in uxorem, an fit modale vel condicional, vide Men.tratt.de prefump.lib.q.pref.145.n. 17, Graf, The» 
aur.com.op. $ legatum.q.;8.n.2. f Dyer fol. 59. Fulb. cit.devile fol,45, 


PPP In 


In the third caſe, that is to ſay, when (11) the day is partly 
certain, and partly uncertain, we are to diſtinguiſh , whether the un- 
—_— be in reſpe& of the queſtion whether, or of the queſtion 
when, 

If the uncertainty be in reſpet of the queſtion whether, not of the 
queſtion when, as if the Teftator do bequeath an hundred pound: when 
his ſon ſhall come to the age of 2x years 3 ( for here it is certain when 
he ſhall be of that age, but uncertain whether he ſhall live till he come 
to that age3) in this caſe we muſt yet again diſtinguiſh. For cither 
the time is joyned to the ſubſtance of the diſpoſition, as when the Te- 
fiator ſaith, I give to A. B. an hundred pound when he cometh to the 
age of 21 years and then the Legacy is not devolved to his Execu- 
* Bar;in d. L. fi cui, tors or Adminiſtrators, if hedie in the mean time *, (except in certain 
$ hoc autem, de leg. caſes elſewhere beforc ſpecified 1: ) orelſe the day is joyned to the exe- 
mare hymen. cution or performance of the Legacy, as when the Teltator doth be- 
fi. Vaſq. de ſucceſſ. Queath to A. B. an hundred pound, which he willeth to be paid when 
progrefi.1.3.5 29.n.3. the Legatary ſhall be of the age of 21 years 3 and then the Legatary dy- 
" Supra part. 4+S 17 jng in the mean time, his Executors or Adminiſtrators may recover the 
ſub fin. Legacy, when the time is expired the Legatary ſhould have been of 
m L, ex his verbis. ©, the age of 21 years it he had lived ®., 


quandodies lez. ced. 
Bar. & Paul. deCaſtr. in L. fi cui. s hoc autem. ff. de leg, x, Alex, in L, Se jus; ad Trebel, in fin, ff. Vaſq, 


de ſucceſl, progrell, I. 3. $ 29. n. 3. verb. quandoque &. 


If the uncertainty be not in reſpe& of the queſtion whether, but of 
the queſtion whey, as if the Teſtator do bequeath to A. B. an hundred 
pound, when the Executor of the Teſiator ſhall die, or to be paid when 
the ſaid Executor ſhall die ( for here jt is certain whether the Exc- 
cutor muſt die, (we muſt all dic, )but when he mult die it is uncertain: ) 
in this caſe the Legacy is not tranſmitted, the Legatary dying before 

* L, hvjuſmodi. #, the Executor of the Teſtator *®, Howbeit this Legacy after another's 


quando dies legat. death, if it be duly conſidered, is not onely uncertain in reſpe& of ' 


ced. DD. in L, h2r6s the queſtion when, but alſo in reſpe& of the queſtion whether ; becauſe 


_ —_— _ it is uncertain alſo whether the Legatary ſhall over-live the Executor, 


fru&. mulier, n. 70, Not onely when the Executor ſhall dic 9, as elſewhere hath been de- 
71, quorum opinio clared 9. 

eſt magis recepta, ut 

per Graf, Thef, com, op. $ legatum. q. 43-n.8. Vaſq de ſucceſl, progrefl, I, 3. $ 27.n. 11, ® d.Lhzres 
Meus, de cond, & demon, , ? Supr, par. 4 $ 17. 
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How Teſtament: become void. 


juramento oritur. Cagnol. in L. quod te. ﬀ. fi cer, pe.n. 99. * L. equis. f, de uſ. & fruft. & Paul. de 
Caſtr, in L. ſervum filii. $ fi pocula. de leg, 1. L. ſenatus, cod, tit, Mantic. de conje&. ulr, vol, 1, g, tit. 12. 
DN. 3+ [| Quomodo conſtabit rem etiam legarario tradiram perire voluiſſe, vide Ripam in L. quod ce. f, 
ki cer. pe. & Cagnol. in eand. L.n. 82, * Alex. Jaf. & aliiin L, nemo. de verb. ob, ff, quorum opinio 
eſt communis, ut refert Jaf. ubi ſupra, & Soarez. |. recepr. ſentertiarum, litera M.ant, 222, de qua fenten- 
ria ranto minus dubirarur, quanto magis dubiratur an res apud legaririum pericura fuiſler, Quod fi ma. 
nifeſte conſtat rem eodem modo fuiſle perituram apud legatarium, hic multi recedunt ab illo communi dog- 
mate, exiſtimanres &quiorem opinior.em eſſe, ut non teneatur execuicr. Soarez. ubi ſupra, Ripa in L. fi 
inſulam, de verb. ob. n. 97. 


tity: as when the Teltator doth bequeath an hoife, or an oxe, ( not 
this horſe, or that oxcz ) or when the Teſtator doth bequeath certain 
quarters of wheat, or other grain, not this or that grain lying in fuch 
a barn or garner : this kind of Legacy cannot periſh, though all the * L.lnccndium, 0, ta 
Teſtator's cattell do periſh, and all his corn be conſumed t 3 and there- '* 


$ XXIV. Of the deſtruction of the thing bequeathed. 


1. The Legacy is extinguiſhed, if the thing bequeathed do periſh, | 
2, What if it periſh by the fait or negligence of the Executor ? 
3. What if the Legacy be generall, or do conſiſt in quantity ? | 
4+ What if one thing of two things be bequeathed, whereof the one dith | 
eriſh f . 
5. WW, "a if the thing bequeathed be not deſtroyed, but the form thereof 
altered ? 


F the (1) thing bequeathed do perith or be deſtroyed, the Legacy 

is extinguiſhed ?, and the Legatary deſtitute of remedy, For ex- * $ fi res legara. Inſt. 
amplez the Teſtator doth bequeath unto thee his beſt oxe, which oxe 9 lega. De hac q 
is afterwards killed : in this caſe the Legacy is extinguiſhed Þ, inſo- = > goon wry 
much that neither the skin, nor thefleſh, nor the price is due unto thee ©, Mer Þþ 
Which rule notwithſtanding is limited in certain caſes. de leg. 2. 
Firſt, when (2) the thing bequeathed doth periſh by the fa& or ne- © 4 $ fires legera.te 
gligence of the Executor: as when the Executor after the death of the ol Minkng, 
Teltator converteth the thing bequeathed to his own proper ule 4 3 or © Gloff,, in 4. L, bo- 
when he maketh delay, in not paying or delivering the thing bequea- ve. & in L, lana, de 
thed ſo ſoon as he may, after he hath undertaken the Executogſhip * ; 1*8+ 3: 

or doth unjuſtly defer the proving of the Will, and undertaking the Ny __ 
Executorſhip f, and the thing bequeathed periſh in the mean time : pemcaer incerpatle- 
for then the Legacy is not ſo extinguiſhed , but that the Legatary tio, vel hominis, vel 
may recover the value thereof, albeit the thing it ſelf be not extant8; _—_ diei, L, 11 ex 
and albeit peradventure it would have periſhed likewiſe ||, if it had been 75" bg gs 
delivered to the Legatary in due time®, ſalcie more irregu- 


laris, nempe quz ex 


Secondly, when (3) the Legacy is generall, or conlificth in quan- 


cer, pe. L. non ane | 


«. & trlep | 
fore the Legatary may recover his Legacy. Unleſs ſome certain thing par nl yo ie 
were offered to the Legatary, which he without juſt caule retuled to gara. Inftir. dc leg, 
take : for then, if the ſame thing do periſh afterwar?s, the Legacy is _ L hujulmodi, 5 
extinguiſhed *, apy & 5 $1 cui.d& 


Ppp 2 Thirdly ©* 
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Thirdly, when (4) oneof two things is bequeathed alternatively : 
as if the Teſtator do bequeath his apparell, or his books, the one of 
! L.cum res-$ ſed fi. theſe being conſumed, the other of them may be recovered! ; unleſs 
de leg. I. the eleQion appertaining to the Executor, he offered the one of them 
"1, hujuſmodi, $ to the Legatary, which afterwards periſhed ®, 
ſtichum. & $s fi cul» Fourthly, (5) when the thing bequeathed, whereof the form is al- 
_ 'S gy tered, may be reduced to his firſt matter : as when the Teſtator doth 
—_” id bequeath ſome maſs of metall, be it gold or filver, tin, or ſuch like, 
whereof the Teſtator afterwards doth make ſome veſlell, or other in- 
firument: or, on the contrary, the Teftator having bequeathed a cup 
of gold, or other veſſcll, or inſtrument of metall, doth afterwards dif- 
ſolve the ſame to his firlt matter ; or the Teltator having bequeathed a 
cup of gold, doth make a chain thereof: the will of the Teſtator by 
ſuch alterations is not preſumed to be altered, and therefore the Legacy 
* Bar, Lancel, Dec. ;. | t thercby extinguiſhed ®, 
& alii in L. ſervum . - 
filii. $ & pocula.f.de But if, the thing bequeathed, after the form thereof be altered, can» 
leg. 1.quorum opinio not be reduced to that which it was beforz 3 as Wool when it is made 
communiier appro- cloath,or Timber when it is hewen or made parcell of a ſhip; the Te- 
—_ _ o_ ſtator having bequeathed certain wool! or timber, and afterwards tran- 
* L. lana. ff. de leg, lating the ſame 6 other forms, from whence they cannot be reduced to 
3.Bar,Paul.de Caſtr, fÞe former, the Legacy is extinguiſhed 9 ; unke(s it do appear that the 
& alij communiter in will of the Teſtator therein is not changed P. 
® L. ron S Other limitations there be of this rule, as alſo divers 4 other cauſes 
ot wes 12 ** whereby Legacies may be loſt : But neither have I convenient leiſure 
4 De quibus plene £0 proceed in the diſcourſe thereof 3 neither do I think the {ame either 
Vigelius in ſua me- ſo needfull or profitable to be known, as theſe whereot I have made 
thedo exa&iſſima ju- choice, and which I have already delivered. And therefore I thought 
wr a Tan good onely to refer ſuch as are farther ftudious in that point, to their 
rat 70 cauſas amir. Own more plentifull Libraries, and more ſerious labours, and here cut 
rendi legata- off the thread of this Teſtamentary Treatiſe. 


An Epilogue. 


BHUS for thy love ( loving Conntry-man  nulcs amor parriz. 
have I delivered unto the view of thy judge- ratione valentior om- 
ment the pidare of my conceit Concerning m_ 
Fx leſtaments : which if thou ſhalt behold 
wt 0 ſharply, then 1 fear ſirongly , notwithſtan- 
ing my late Corredions and Additions, 
d that yet ſtill thou wilt eſpie, in ſiead of juſt 
proportion, lameneſs, or want of ſome notable members; an 
in ſiead of delefable beauty, deformity, or ſpots of foul and 
loathſome errours. Wherefore as at the firſt I did earneſily 
zntreat for favour 3 ſo now in the end I do humbly beg for par- 
don. And although peradventure 1 might uſe ſome reaſons to 
draw thee thereunto, as by giving thee to underſtand, Firſt, 
that all the lims and bones of this my Teſtamentary pi@ure were 
ot oncly heretofore out of joynt, but ſcattered and diſperſed 
far aſunder. ſome amongſt the Laws Civill, ſome amongſt the : | 
Decrees and Decretals, ſome amongſt our Provincial Con- 
ſtitutions, and ſome amongſt the Laws, Statutes, and Cuſtom: 
of this Realms and therefore the labour in ſearching and joyning 
of ſome of theſe diſmembred members to be rather thankfully 
accepted, then the not colletting of all to be accounted a fault; 
Secondly, that theſe manifold Laws being ſo contrary one 10 
another, and the Interpreters of every ſeverall Law being at 
everlaſting variance amongſt themſelves about every ſentence, 


"4 
_ 


every word, and every letter almoſt, the blots and blemiſhes 0; 4 
the work are ſo much the more tolerabl:, by how much the ſimple j | 
Truth is often obſcured and miſtaken for Errour, and Erronr 
( cloathed in Truth's garment) imbraced many times for Truth 
it ſelf, even of the Learned 3 And thirdly, that fora much as no 
an hitherto, ſince England was Albion, 4.th Jet forth a per- 
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fe Idea of an Engliſh Teftator, or a right pattern of a lawful 
Teſtament within this Land; the Authour therefore in adventu- 
ring to break the ice, to make the paſſage eaſy for his Country- 
wen, failing ſometimes of the Ford, and falling into the pit, 
may ſeem worthy to be pitied, or at leaſi unworthy to be repre- 
hended in this enterpriſe, no leſs profitable for this Common- 
wealth, then it is uſuall to die « Nevertheleſs, becauſe it more 
tendeth to the advancement of thy commendation, to be entrea- 
ted, then perſwaded; and more fit for mine own ſafety, to crave 
with humility, then proudly to challenge that which may be de- 
ried; rejefing therefore theſe foreſaid reaſons, I do wholly 
ſubmit my ſelf unto thy courteſy, beſeeching thee to uſe me 
friendly, and either to pardon freely, or to admoniſh charita- 
bly : ſo ſhall T have juſt cauſe to commend thy vertue, aud glad- 
ly amend any fault committed. Farewell. 


A Tasrt of the moſt remarkable things 


contained in this TREATISE, 


A, 


Ccompt wherefore exalied of the Exe- 
cutor, 376 
Accompt whether it may be releaſed by the 
Teſtator. _ ibid. 
Aocompt to whom it ought to be made, 130, 


Accompt in what time it ought to be made, | b. 
Accompts after what manner, 378 
An Accompt its effelis. 379 
Actions maintaizable by Executors, or Ad- 

miniſtrators, 321 
Actions maintainable againft Executors , or 

Adminiſtrators. 3 


27 
Things in Afjion at the Tejiator's death no aſ- 


ſers, 332 
Ademption of Legacics what it is, 448 
Ademption of legacies twofold, ibid, 


Ademption of legacies is not to be preſumed, 
448,449,450. 

Adminiſtrator durante minori #tate, what 
aiis done by him ſhall be good, and where 
ſuch Adminiſtration ſhall ceaſe ; & e on- 
tra, 286,287,288, 
Adminiſtration committed to a debtor doth 
not releaſe the debt. 300 
Adminiſtration when grantable by the Arch- 
biſhop. 357 
Adminiſtration is to be committed by the Ordi- 
nary there, where the obligation #4 at the 
death of the inteſtate ; but upon contratts 
it is perſonal, 356 
Adminiſtration committed by the Ordinary, 
where the inteſtate hath Bona Notabilia, 

# void, 357 


-y 


Adminiſtration ouce granted, if it may be re- 
voked, 


| 


399 | 


| 


Age of a Teſtator to diſpoſe of Lands. 42 
After the Age of 14 years a boy, and after 
12 a woman may make a Teſtament of their 
goodr, 43 
After the Age of 14 or 12, he.or ſhe may chuje 
their Curator, | ; 
Age of a Teſtator to diſpoſe of goods by 
Common Law. 43 
Ages to ſeveral purpoſes, 148 
Perſons under Age their Teftaments are void, 
albeit they after come of full age, except 
they after conſent, 43 
Age alone depriveth no man of making bis Te- 
ſtament, Fl 
Old Age depriving a man of bis underſtanding , 
depriveth him alſo of making bis Teſta- 
ment, ibid, 
Alienation of the thing bequeathed where 
prohibited, 247 
Alienation good, notwithſtanding the Teſta- 
tor's probibition, 248 
Ambiguity what it is, and bow avoided. 302 
Animus Teſtandi how proved, $,207,427 
Analogy betwixt a Teſtament and a judicial 


I 42 
the 


Sentence, (= 
An Apoſtata cannoz make a Teſtament, 67 
An Apoſt ut 2 worſe then an Heretick, ibid, 
An Apoſtatz what. ibid. 
Three ſorts of Apoſtaſy. . 68 
Every Apoſtata is not inteſtable, ibid. 


An Apojtata cannot be an Executor or Lega- 
tary. 02 
Arbitrary conditions accounted accompliſhes, 
when the lett i# not in the party, 224 
Arbitrary conditions not a:ccrapliſhed, when 


the lett is in the party, ibid, 
Archbiſhops their prerogatives, 2307 


The Table. 


B, 


Ns Baſtard born a Slave. 52 
Of Baſtards three ſorts, 305 
Baſtards begotten in inceſt or adultery, whe- 
ther capable of Teſtamentary benefits, ibid. 
Baſtards by whom they are to be nouriſhed by 
the Laws of ths Realm. 307 
Baſtards how far they are capable of any bene- 
fit by the Laws of this Realm, ibid, 
Baſtards begotten betwixt ſingle perſons, who 
after marry , whether they ſhall have the 
priviledge of Children, 309,310 
ABlind man may make a nuncupative Teſta- 
ment, 64 
I hether a Blind man-may make a written 


Teſtament. ibid. 
Bona Paraphernalia what. 346 
Bona Notabilia what, and where, 354, 

3559337 


A Bondman cannot make a Teſtament. 10,5 3 
Bondmen may be made Executors, 296 
Bonds ought to be put in, where there is a 
prohibition of alienation, + 249 
Bonds and ſimple Bills where they ſhall be ſaid 
to be of the ſame nature, 371 
Burgage-lands deviſable by Will, 87 
Burgage-lands to whom, and after what man- 
er deviſable, 26,87 
Burgage-lands deviſable by ethers as well as 
Citizens, 88 
Burgage-tenure is a tenure in ſocage. ibid. 
Burgage-lands being deviſed, whether livery 
be needfull, ibid. 


| 2 


Cancelling a Teſtament by the Teſtator de- 
fſtroys its force, 440 
Cancellation by a perſon unknown what it ef- 
fefts. 441 
By Cancellation if a nuncupative Teſtament l0- 
ſeth its force, 440 
Cancellation where it ſhall not burt the Teſta- 
ment, 441 


— 


ye en 


| 


A Captive during his captivity cannot make 
his Teſtament. 55 
If a Captive eſcape, whether the Teſtament 
made during captivity is good or not. ibid. 
Captivity doth uot make void a Teftament made 
before, ibid, 
Captious conditions deſtroy a Teftament.238 
Captions conditions wby ſo termed, ibid. 
Captious Teſtaments void. 239 
He that is not capable of taking diretily, or by 
himſelf, he is not capable of taking by ano- 
ther, 305 
Chattels real. Vid. Devilcs. 
Children of bondmen whether ſubje& to ſer- 
vitnde, GI 
A Child in the mother's womb being made 
Executor, and ſhe being delivered of divers, 
if they ſhall all be Executors, 263,283 
Church. Vid. Goods. 
Clerks as well s Lay-men may be made Exe- 


cutors. 296 
A Codicil what it fignifies. I2 
A Codicil defined, ibid, 
A Codicil called a Little will a Teſtament, a 
Great will, I13 
Codicils upon what occaſion they were deviſed, 
; ibid. 
Codicils may be made in writing, or with- 
out, I 


Codicils may be made by a Teſtator, or fo 
ſtate. , ibid. 
Legacies bequeathed in a Codicil by the Inte- 
ſtate, who muſt pay them. ibid. 
Codicils are reputed part of the Teſtament , 
whether they are made before, or after the 
Teſtament, ibid. 
Codicils and Teſtaments agree in the efficient 
cauſe, but have contrary effes, ibid. 
Two Codicils appearing, and no proof which 
is firſt or laſt, both are good, ibid, 
Coexecutors cannet ſue one the ther, 2$2, 
324 

Calledge unlawfull what is underſtood by it, 
311 

Colledge unlawfull caxunot be an Execntar, 
ibid. 

Condition in @ Teſtament ad pias caulas 
needs not ftrifily to be performed, 39 
Condi- 


The Table. 


Conditional Legacy not due untill theCondition 
be extant, 452 
Conditions in adeviſe where good, where not, 
I114,115,&c. 

What words ſhall make a Condition, what 
ot. ibid. 

A Condition mentioned doth not alwaies make 
the diſpoſition conditional, 208 
Conditions diſhoneſt , or impoſſible , do not 
make the diſpoſition conditional. ibid. 
Conditions both diſhoneſt and impoſſible make 
void the diſpoſition. 218 
Conditions neceſſary where they make the diſ- 
poſition conditional. 208 
Conditions referred to things paſt or preſent 


are improperly conditions. ibid. 
Conditions neceſſarily underſtood do not make 
the diſpoſition conditional, 209 
Conditions neceſſary what. 213 
Conditions impoſſible, ibid. 


Conditions poſſible. 214 
Conditions neceſſary or impoſſible do not ſuſ- 
pend the effeti of the diſpoſition. 216 
Conditions partly certain, and partly incer- 
tain, do ſuſpend the effeti of the diſpoſuti- 
on, ibid, 
Conditions impoſſible, which the Teſtator ſup- 
poſed poſſible, where they make void the 
diſpoſnion, where not. 217 
Conditions hard, or almoſt impoſſible, ſuſpend 
the effedt of the diſpoſition. ibid. 
Conditions impoſſible negatively conceived 
make void the diſpoſition. 218 
Conditious which become impoſſible, beiug at 
firſt poſſible, do hinder the effe of the 
diſpoſition. ibid. 
A Condition negative, if it may be gooey 
during life, giving bond ſufficeth not, 231 
Conditions impoſſible by reaſon of repugnancy, 
where they make void the diſpoſition. 219 
Conditions poſſible where they do ſuſpend the 
effetis of the diſpoſition, & & converlo. 


; 216,219,220,221, 
Conditions inducing a form are jtrifily to be 
obſerved. 220 


Conditions voluntary arei to be obſerved pre- 
ciſely , neceſſary conditions, not, 221' 


Condition whether it may be performed by ano- 


ther, then him mentioned in the condition 
222 

A Condition where it*s ſuppoſed accompliſped, 
when the impediment is not in the party, & 

© converlo. 224,226 
Conditions caſual not reputed accompliſhed be- 
fore the event, &Fconverſo. 225 
In Conditions mixed it's to be conſidered how 
the impediment cometh. 226 
Conditions not performed by the lett of the Te- 
ſtator reputed accompliſhed. 227 
Conditions hindered by a third perſon a:coun- 
ted accompliſhed. ibid. 
Conditions bindred by caſnal means accoun- 
ted not accompliſhed. ibid, 

A Condition being in the affirmative, it ſuffi- 
ceth not to put in bonds, 229 

IF bere a Condition cannot be performed du. 

ring life, it ſufficeth to put in bonds. 230 

A Condition negative when ſaid to be accom- 
pliſhed, 231 

A Condition being once accompliſhed wheye it 
ſhall be ſafficient, although it do not endure , 

& & converſo, 233 

A Condition caſual, it ſufficeth that it was 
once accompliſhed, 234 

A Condition arbitrary, it is not ſufficient 
that it was once accompliſhed, ibid. 

A mixed Condition once performed ſufficeth, 
235,236 

A Condition if it endure not by bis fault, by 
whom it is to be accompliſhed, the bequeſt 

is void, 235 
Conditions reſtraining tbe liberty of making 
Wille unlawfull, 238,435,448 
Conditions prohibiting marriage how far »1- 
larefull. 242,243 
Condition of marrying with the will or conſent 
of another, unlareful, 243 
Conditions probibiting marriage for a ſhort 
time, or with a particular perſon, or is 
particular places, not wnlawfull. 243 244 

A Condition prohibiting marriage referred to 
a third perſon, whether unlawful, 244 

A Condition prohibiting marriage good where 
pia cauſa i# intended, 245 

A Condition of — with the advice of 
another, not unlawful. ibid. 
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A Condition of marrying with the conſent 'of 
another, to be obſerved in part. 246 

A Condition of not marrying doth not binder 
reftitution ſimply impoſed, ibid. 
Conditions need not be firifily performed in 
favour of liberty, 222 
Conditions within what time they ought to be 
performed, ns certain time being expreſſed. 
250 

A Condition whether it may be performed Fo 
fore the making of the Will, ibid. 
Conditions arbitrary, when the ſame ought to 


be performed. ibid. 
Conditions caſual or-mixed when to be perfor- 
med, 251,253 


Condition within what time #0 be performed 
after the death of the Teſtator. 252 
Condition of marriage when it ought to be 
performed. 253 
4 Condition being in ſuſpence, what remedy a 


Creditor or Legatary bath againſt the Exe- 


Crt or, 26 4 
Copyhold-lands ſhall not bar a child of by fi- 
lial portion. 163 


Corporation. Vid. Goods. 
Corn growing ou the ground whereof a man is 
ſeiſed in the right of bis wife is deviſable. 
I31 
Corn on the gronnd ought to be "OS 
345410 
Cuſtome to deviſe land bow and in what ca- 
fes. 87 
Cuſtome to deviſe lands to certain uſes refor- 
med, - 89 
Caſtome where half the Teſtator's goods are 
due to the Children. 152 
Cujtome where the wife and children aught 
to have each of them a third part, ibid, 
Where a Cuſtome is for the wife and children 
to have a third part of the debts, as well 
as of the goods and leaſes, I52 
Where no Cuitome i to the contrary, .the Te- 
ſtator may deviſe all. 153 
Where no ſuch Cujtome is, the Executor or 
Adminfirator ſhall not take that advan- 


Ns 154 


D. 


Deaf and Dumb in ſome caſes may make a Te- 
ſftament. 63 
Deaf, but not Dumb, may make a Teſtament, 
ibid. 

Not Deaf, but Dumb , may make a Teſta- 
ment. ibid. 
The Death of a Teftator or Inteſtate how to be 


ved, 359 
Death. Vid. Point of Death. 
Debts to be paid before Legacies. 52 


Debts due upon record the Executor or Admi- 
niſtrator ought to take notice of at bis own 
perill, 328,330 

Debt upon contrat follows the perſon of the 
debtor, upon ſpecialty it follows the bond, 


356 
Debts ds not paſs in a bequeſt of movables and 
immovables, 


412 
Debts which are firſt to be diſcharged, 368, 
399,370 

A Debtor made Adminiſtrator, the debt ſhall 
remain as aſſets ſtill, 301,355 
The Dcfinition of a Teftament. 3 


3 
| The Definition of a Teſtament wnworthily cen- 


ſz ured, 3 W4 
Definitions dangerous in law. 4 
Definitions wherefore dangerons. ibid, 


Definitions perfelt and juſt are very profitable, 


ibid. 
Definition of a Laſt will. | It 
The Definition of a Teftament mentioned in 
the Civil Law, if it agree with our Teſt a- 
ments in England, 22 
Definition of « Tejtament is not of axy ſpecial 
Teſtament, 25 
Degrees of conſanguinity hindering marri- 
ages 7 


70 
Deliberation required in the making of Wills, 


7, 
| Derogatory clauſes of #wo ſorts, viz. of the 
power of making Teſtaments, or of the will, 
; 432 
Derogatory clauſes of the power of making 1 e- 
Rtaments, there needs no mention of their 
_ rewcation... - 


ibid. 


Dera- 


The Table. 


Derogatory clauſes of the Teſtator's will, men. | 


tion ſometimes ought ts be made thereof in 
the latter Teſtament. 32,433 
Derogatory clauſes what i chiefly to be obſer- 
ved in them, 435 
Derogatory clauſes of ſmall force in the Tejta- 
ments of ſimple perſons. ibid. 
Deviſe of lands approved by cuſtome is good, 
8 


Deviſe of lands or tenements where good , 
where a0t. 107 
Deviſe of g20ds or chattels not in rerum natu- 
ra at the time of the deviſe, good, 127 
Deviſe of an eftate by will is $608, which can- 
#0t be done by af executed, 135 
A Deviſe of a term for years to a man and 
bis heirs, the Executors of the Deviſee 
ſhall have it, ibid, 
Whether the Teſtator may Deviſe corn grow- 
ing on the land where the wife recovers her 
Dower, 131 
By a Deviſe of lauds and tenements chattel; 
do not paſs. 274 
By a Deviſe of all bis goods and chantels the 
Teſtator*s whole eſtate paſſeth to the Lega- 
ee, 408 
Deviſe of lands to certain uſes good by cu- 
ſtome, 88 
Deviſes of lands with limitation and upon 
condition. 114 
Deviſes of reverſions, remainder, and rents, 
when good, when not. 121 
Deviſe by the leſſee of corn growing, where 
the leſſor is ſeiſed in the right of his wife 
in fee, is good. 131 

A Deviſe of tenant by the cnrteſy of corn grow- 


ing is good, ibid, 
A Deviſe by tenant in dower of corn growing 
is good, ibid. 


Deviſes of Chattels real when good, when not 
«0d, and to whom, 133 

By a Deviſe of a bouſe in general words the 
Deviſee ſhall have the intire term, 134 
Deviſes of Chattels perſonal where good , 
where not. 137 
Deviſe of a uſe of a perſonal chantel veſts no 
property. ibid. 
By a Deviſe of all goods and chattels debts do 


A Deviſe when it ſhall bay a deſcent, 334 
By @ Deviſe of half his goods the Legatee 
ſhall have an intire moiety before debt de- 
dudted, 40g 
Difference betwixe the Executor of an Execn- 
tor, and the Executor of an Adminiſtrator, 
130 
Difference betwixt a Lunatich, and an Ide. 
I 
Difference betwixt Conditions arbitrary, _ 
caſual , int a Legacyor Teſtament. 22 5 
Difference betwixt 4 Limitation, and aCondi- 
tion. 246 
Difference betwixt theſe words, [ if he die 
without iſſue, ] and, | if he have no if+ 
ſue, 261 
Difference betwixt theſe two words, [ Law- 
full, ] and | Juſt.) Ir 
Difference betwixt theſe two words, | Diſpo- 
lition, ] axd [ Sentence. ibid. 
Difference betwixt theſe two phraſes, [ It he 
doth not marry, ] and, | So long as he 
doth not marry. 246 
The Difference betwixt the definition of a Laſt 
will, and a Teſtament. 11 
The Difference betwixt a Slave,and a Villain. 


The Difference betwixt an Executrix, ad G 
Legatary, 59 
The Difference betwixt theſe two words, | 
give, ] and, | I bequeath. ] 456 
The Difference betwixt names proper, and ap- 
pellative, 391 
Diſability when the Teſtament is made, or 
when the Teſtator dieth, or when be nn- 
dertaketh the Executorſhip, is @ perpetual 
bar. 301 
Drunken men in what caſes they may make 
their Teſt aments, 51 


E, 


Eccleſiaſtical perſons are regular, or ſecu- 
lar. 79 
Eccleſiaſtical perſons are not ſimply forbidden 
to make their Teſtament, 89 


2 q q 2 Eccle» 


not paſs, 


138] 


A — 


= by The Table. 


Ecclefiaſtical perſons may makg their Teſta- 
. ments of all goods, which tbey bave not in 
right of the Church. tbid. 
Eccleſiaſtical perſons cannot makg #heir Tefta- 
ments of things immovable, which they 
bave inright of their Church, ibid. 
Eccleſiaſtical perſons may make their Teſta- 
ments of the glebe by them ſown. ibid. 
Eccleſiaſtical perſons in what caſes they may 
diſpoſe of things movable, got in the right 
of their Church, 81 
The Effe& of the pure or fimple nominating 
an Executor, 205,208 
The Effed of an Inventory. 


350 
The Effet of dying with or without a Teſta- 


ment, 203 
Encreaſe or decreaſe of ſolemnities doth not 
make any difference betwixt our Teſtaments 
and the definition of a Teſtament, 22 
Enmity where it ſhall be @ cauſe of loſing a 
Error or miſtake where it makes a Teſtament 
void, | 389 
Ervor in the perſon of the Fxecutor or Lega- 
tarydeftroys the Teſtament, ibid. 
Error in the name of the Executor or Lega- 
tary if it deſtroy the Teftament. tbid. 
Error in the quality of the Executor or Lega- 
tary where it deſtroys the Tejtament. 390 
Eyror jn reſpedt of the thing bequeathed mani- 
fold. ibid, 
Fr Error between appellative and proper names 
what difference, 


391 
Error in the ſubſtance of the Legacy makes it | 


' void, 392 
Error in the quantity whether burtfull, ibid, 
Error in the form of the diſpoſition makes the 
ſame of no force. 393 
Excommunicate perſons. in what caſe they 
may make their Teſjtaments. 74,304 
Excommunication in a Corporation aggregate 
no diſability, otherwiſe in a. ſole Corpora- 
mor. O04 
An Executor cannot diſpoſe of the goods of 


the Teftator , but to the Teſtator's uſe. 59, | 


341,378 


Naming an Executor what. 202 | 


An Executor after bom many forts he may. be | 


| An Executor may be made without expreſſe 
mention of thu word Executor.' 206,241 
An Executor made at the requeſt of another 


00d, ;2 

F.. Fxecutor when he 4 ſaid to be apftnce 

| conditionally, 209 
An Executor may be made either for a time, 
or from a time, 267 

An Executor may be made univerſally, or par- 
ticularly, 273 

| An Executor may be made in the firſt, ſecond, 
or third degree, 275 


Execntor of an Executor may ſometimes be 
ſued as Executor in bis own wrong, 281 
Executor of an Executor whether he may join 
wh vhe ſurviving Execntor. 280 
Executors, where divers are named, yet one 
alone may execute, 281 
An Executor cannot ſue bis fellow-Executor, 
282,324,342 

Executor of an Execu#tor where he ſhall be 
charged, and what ations. are maintai- 
nable by or againſt bim. 
Executor durante minori #tate, what alis 
done by bim ſhall be good, and where ſuch 
adminiſtration ſhall ceaſe ;, & > contra. 286, 
287,288 

Execmtor in his own wrong who,and what afls 
ſhall make him ſo. 290,291,292,380,38 1 
Executor in bis own wrong cannot retain to 
ſatisfy his own debt, 290 
Executor in his cwn wrong, if adminiſtration 
be committed to bim afterward, yet thiz 


doth not purge the firſt wrong. ibid, 
Executor any one may be, who i aot forbid- 
den. 296. 
Executors are of three kinds, 315 
Executors by Law mho, ibid. 
Execntor by the Ordinary, ibid. 


The Executor may enter upou the Teſtator”s 
_ goods before probate of the Teſtament. 317 
The Fxecutor may be cited to accept, orrefuſe. 


the Executorſhip. 319 
An Execntor before intermeddling may refuſe, 
after he cannot. 320 


An Executor refuſing , and Adminiſtration 
committed to another, he is for ever bar- 
red, 32: 


made, 203 | 


Exe. 


284,285 


a. fag ey: 


The Table. 


Executors what atlions are maintainable b 
them, ibid. 


An Executor where he ſhall be charged upon 
- thedeed of the Teſtator, although he is not 

named in the deed, 324 
Executors what atiions may be brought againſt 


them, 327 
An Executcr where he ſhall be charged de bo- 
nis propriis. 325 
Executor chargeable for the Teſtator*s good: 
before alual par on. 327 
Executor not chargeable for things in aflion, 
wntill aliual'y mal 332 
Executors where impowered to ſell lands, al- 
though ſome refuſe ibid. 
Executors where they ſhall recover -arreapages 
of rent due tothe Teſtator, 
F xecutors are not to intermeddle with lands, 
tenements or hereditamenss, 332 
Execator of an Executor bis power and charge, 
338 
— of an Alttainiftr ator bis powey and 
charge 
An RE if be may convert the reſi os a 
bis own uſe, after debts and legacies paid. 
593413 c 
An FExecutor what time be hath torefuſe.34 
an Execgytor paying part of a debt, ES 
king an acquittance for the whole, ſhall not 
prejudice other Creditors. 372 
An Executyr paying the Teſtator's debts with 
his own money, may retain as much of the 
Teſtator's goodr. ibid. 
Execntor is liable to make an accompt notwith- 
ftanding the diſchargs of the eſtator. 376 
Executor t0 whom he is accomptables 377 
Executor when he ſhall be ſaid to have admini- 
fired ſo, as after he canngs refaſe. 380,382 
Executer refaſing loſeth bis Legacy. 341,447 
Expences to be allowed to the Executor, 379 
Expoſition of Teſtaments favcwrable.z2,210 


> — 


F, 


A Father may appoint a Tater #0 bis child, 
140 


| Fear of a future hurt, if is defiroy a Teſtament. 
8 

Fear not prejudicial in reſpel of ethers. - 

Fees due for the proving of Teſtamenss. 364, 


6 
Felons are inteſtable, of - 
Felons good, and lands who ſhall have, bis 
He thay is onely indited of Felony may make 
bis Teſtament, ibid. 

A Feloy whether he may make his Teſtament, 
after he ir indited, 66 
Felons goods not to be ſeiſed before attainder, 

ibid, 
A Felon convified his Teſtament is void, al- 


though he be never executed, 66,302: 
Felo de ſe his Teftament is void for his goods, 
72 
Of a Filial portion what advancement by 2 
father ſhall bar bis child, 164 
Flattery where it ſhall make void a Teftament. 
38S 


Flattery mingled with Fraud makes woid a 
Teſtament.- ibid. 
Flattery makes a Teſtament void, when the 
Teſtator is under the government of the. 
Flatterer. ibid. 
Forms ef 2 Teftament ſa many, as there are 


kind. 201,297 
Forms wiz ſome are general, ſome 
particular, ibid. 


Forms general of Teſtaments twofold ;, eſſenti= 
al. and accidental. 201 
Form eſſential of # Teflament is the naming 


an Execntor. 202 
Form of a written Teſtament. 258 
Form of making Inventories, 249 


The Form of proving Wills twofold, and their 
effefis, 362,363 
The Former Teſtament void, where the Te- 
ftator is bindred, or forbidden to make auo- 
ther, 4431454 
Fraud where it fall make void a Teſtament, 

385,387 


Freedome requiſite in the Teſt ator, 20 


Frce-hold where it hall deſcend to the heir, 
and where the Executor ſhal! nave it, 355 
Things affixed to the Freebold not dew/ ible. 


132 


Fear, Fraud, or Force, make void a Tofta- 
ment. 10,356,385 


Funca! 
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Funeral expences to be deduiled ont of the \ An Hexetick cannot make. a Teftament, 


whole goods. 
Furor. Vid, Mad. 


he. 


I51 


» 3 


— 


. G. 


A Gardian his power. 
Gavel-kind lands deviſable by Will. "$7 
Gavel-kind lands why the cuftome did comtie 


nue. ibid. 
A General Legatary where he fhall be ſuppo- 
ſed Executor, 2C6,207 
Gift ir: conſideration of death what. 18 
Of Gifts in IG of death three ſorts, 
ibid, 
W bich, of theſe three , compared to a Logoos 
{ tid. 
Goods of any kind drviſable except is cer- 
tain caſes, -- 126 
Goods joyntly paſſed with another not devi- 
able, -vLA9 
Goods which & man bath as s Adminiratar wot 
deviſable, 130 
Goods of the Realm, as ancient I 
not —_— F ; 
Goods belonging to any Colledge or Ho pita 
not deviſble: oe ibid, 
Goods belonging to 6 Corporation not deviſa- 
ble. tbid. 
Goods belonging to a Church not deviſable.ib. 
By Goods and Chattels what paſſer. 407 
By Goods movable and immovable what paſ- 


ſes. 4©94412 
Graſs or Trees are not to be inventoried.345, 


41:2 


H, 


The Heir to his father either in poſſeſſi- 
ou or reverſion s barred of a filial portion. 
162,16 
The Heir hath no power t0 meddle with pod 
or chattels. 
Things deſcendable to the Heir net deviſilte 
130 
Lends and goods forfeited for Hereſy by % 
Stan, of 5 R, 2. and 2 H.5. 67 


| 


66 
An —— reclaimed may moks bis Teſta- 


An \ —- GUIPIM be forfeits lands or gud, 
An Heretick not convited, if his FP har is 


good, 


An Heretick, may be condemned after by 


death, ibid. 
An Houſe bequeathed, aud after re-edified, 
- if the ſame may be recovered, 449 
An Houſe bequeathed, being burnt or blown 
down, if the ſame may be recovered. ibid, 
The Husband's conſent neceſſary to the per- 
fefting the Wife's will, 57 
The Hutband cannot make 8 will of ſuch goods 
«the W, ife was net. paſſeſſed. of during the 
marr 58. 
The Hurband where be may be Executor to 
bis Wife. 59 
The Huzsband may doe any extrajudicial aft ,as 
pay Jegecivr, -&c.' without .conſent of bis 
WW, ife, when, ſheis Executrix, 343 


nl Met do "IY th. 


L. 


Ax 1diot who. 47 
An Idiot cannot make a Teſtament. ibid. 
An Idiot if he make ſuch a Teftament as ſee- 
meth diſcreet, if it be good. 48,50 
Idiots in the cuſtody of the Prince, 143 
Impoſſible conditions. Vid, Conditions. 
Ey Implication what eftate ſhall paſs to the 
Deviſee. 120 
TY Impoſſible -are reputed alſo unlaw- 
Inceſtuous marriages what. KR. 
Inceftuow perſons, if they may give any thing 
by their Teſtaments, and to whom, ibid. 
Inceſtuous perſons, where they may bequeath 
Something to their inceſtuous S_ ibid, 
Great Inconveniences, if unſolemn Teſta. 
ments were not properly Teſtament, 24 
Indifferent between a wiſe man and an Idi- 
ot may make his Teſtament. 48 
Infancy #o impediment when be ſues in auter 
droits 287 
An 


The Table. | 


An Infant cannot be appointed a Tutor, 141 | Juſt taken for Full and Perfedl. 


ibid, 


An Infant may be made an Executor, but | uft and Lawfull bow thty Hiffer, 


cannot execute untill he be 179, 298,285 
Infant Executor what atis ſhall bind him. 286 


Infant or Gardian not compellable to acknoty- | 
ledge ſatisfattion for more then'they receive, 

| | ibid. 
If an Infant make his. Debtor bis Executor, it | 


is a good releaſe. 300 
An Inventory being made, the Executor need 
not pay any Legatary his whole Legacy, 
where there ir ot Fufcibns fo pay the reſt, 


I 
No Inventory being made, how far tho Mts 
tor is bound to pay Legacies, I59 
An Inventory neceſſary, and why, 344 
In an Inventory what things are to be put. 


345,346 
The Inventory ought to be made before the Ex- 


ecutor doth intermeddle, 348 
An Inventory ought to be indented, 349 
An Inventory perfedt its effelis, 350 
Inventoried goods are preſumed to be in the 


hands of the Executor, ibid. 
A [Joyiit truſt repofet in Executors to ſell 
land, if one die, the ſurvivor cannot ſell, 


335 
Joyntenant if he may bequeath bis 2 
burgage-land. 88 
Toyntenants of goods cannot make a deviſe, 
.:.K3O 
W boſe Iſſue is natural, not lawful, if he ſhall 
be ſaid to die without iſſue. 255 
IV hoſe Iſſue is lawfull, not natural, if he ſhall 
| be ſaid todie without iſſue, _. + ibid, 
The Iſſue when it ſhall be accaunted#he firit or 
+ ſecond busband's.. . ., , 2553260 
Iſſue after marriage ſhall be ſuppoſed the buſ- 
band's, & & contra, 256,258 
Iſſree whether be ſhall be deemed to have, who 
had children, but not at bis death, 261 
Iſſue whether be fpall be ſaid to bave, whoſe 
cbildis unborn at bis death, * bid. 
Iſtee if it die ſo ſoon as it is born, whether the 
father ſhallbe ſaid to die without iſſue. 262 
Iſſue born dead, or if it die as it is balf born, if 
the father be ſaid to die without iſſue. ib. 
The word | Juſt ] hath divers ſygnifications. 5 
uſt oppoſed tothat which is Wicked, 


ibid, | 


11 
The ſigtification of the word | Juft] in the de- 
| finitionof a Codicil, 13 


L. 


Lands cannot paſi by Will without writing. 
6,21,26 

Lands and tenements cannot be diſpoſed by 
Will, except by Cuſtome or Statute, $6 
Lands deviſable by cuſtom in what caſes. $7 
Lands deviſed, alienated, and redeemed by 
the Teſtator, whether the Executor ſhall re- 


cover them, 


451 

In what Language a Teftator aſſigns a Tutor 
' not material, 145 
By the Civil Law partus ſcquitur ventrem, 
| | | 32 

Lawfull and Juſt bow they differ, I1 


Legacies bequeathed by the inteſtate, who 


muſt pay them, 14 
Legacy defined. 15 
Legacies proceed from liberality, ibid. 


A Legacy how it differeth from other gifts.ib, 
Legacies are to be paid by the Executor or Ad- 
miniſtrator, 15,16 
Legacies of divers kinds, but all recoverable 
by the ſame ations. 16 
Legacies in what Courts to be fued for. 19,127 
Legacy good, although no ſuch thing in being 
at the time of the bequeſt. 127 
Legacies to be paid out of the cleay debileſſe 
goods, | I50 
IV hich Legacy is to be firſt paid, when there 
are not ſufficient goods to pay every Legacy 
whol'y. | [= S000 
A ſmaller Legacy accepted by a child theg the 
ſhare of his third part, the remainder ſhall 
goe to the Executors, and nit to the veſt of 
the children, 153 
A Leg ucy accepted by a child where it ſhall b.r 
him of his portion ,, & © converſc.152.155 
A Legacy or Deviſe after how my ſorts #3 
maybe given. 203 
A Legacy may be given to, or from, a cents 


or uncertain times . 
y 


——_— 
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A Legacy is not trauſmiſible, which is. given 


from an uncertain time, | ibid. 
Legacies by what means they may become 
void, 447,448,449 


Legacies not to be preſumed taken away bythe 
Teſtator, except by ſome expreſs alt or words. 

| 448 

A Legacy given firſt to one, and after to ano- 
ther, whether it be wholly taken from the 


Former, 4541455 
A fimple Legacy when due. 61 
A conditional Legacy when due. 462 


A Legacy referred to a certain day, when due. 


463 
A Legacy referred to an uncert2in day, is as 
if it were conditional. ibid. 


A Legacy is extinguiſhed where the thing be- 


queathed doth periſh. 465 
A Lego is not extinguiſhed if it periſh by the 
wilfull negle& of the Executor, ibid. 


A Legacy general conſifting in quantity can- 
#08 periſh. ibid. 
A Legacy conſiting in the choice of 2 things, 
if the one periſh, the other may be recove- 


red, 466 
A Legacy not deftroyed by the alteration of 
form, ibid. 


A Legatary may wot enter, and take bis Le- 
gacy of his own authority, except in ſome 
caſss, 15,210,211 

Legatary and Executor when they concur in 
one perſon, which ſhall be preferred. 60 

Legatary general in what caſes be ſhall be ſup- 
Fl od Execxtor 3 & & converſo, 206,207 

Legatary and Executor wherein they agree. 

. 209,210 

Legataries who may chuſe firſt. 406 

Legataries diſſenting, what means to be uſed. 


| ibid. 
A Legatary loſeth his Leg 
means as anF.xecutor is K-37 4 


by the ſame 
 incapable.4.57 
A Legatary ought to be capable of the Legacy 


at the Teftator*s death, 446 
A Legatary if he loſeth his Legary by reaſon 
of enmity between bim and the Teftator, 
457,458 

A Legatary appointed Tutor loſeth bis Lega- 
cy, if b: refuſe. | 459 


—— 


A Legatary loſeth bis Legacy by accuſing the 
Teſtament of falſity. ibid. 
A Legatary if be loſeth bis Legacy by entring 
into the poſſeſſion without anthority, 456 
A Legatary loſeth bis Legacy by cancelling the 
Teftament. 460 
Legatee made Executor, if he refuſe, loſeth 
# Legacy. + 320 
A Legatary if be die before the Legacy is due, 
the Legacy is extinguiſhed. 461 
IF a Legatary die before the condition is ex- 


tant, the Legacy is extinguiſhed, 462 
A Libeller inteftable, 71,311 
A tamous Libell what. 71 


Licence of the busband maketh good the 
wife*s Teſtament. 62 
Licence of the hutband whether it muſt ge 
before, or may concur, or follow the wife's 
Teſtament. ibid, 
Licence granted by the burthand to the wife, 
whether, and when it may be revoked, ib, 
Limitation of s remainder in tail for years 
after the death of another without iſſue is 
void, 133 


M. 


Mad sr Lunatick perſons eannot make their 
Tefſtaments, 44 
Mad men may make their Teſtaments between 
their fits, ibid. 
Madneſs to be proved by him that objefetb 
the ſame, 45 
Madneſs before the making of the Will, if it 
ſhall be - to continue. ibid. 
Madneſs hard to be proved, ibid. 
Madneſs if it may be proved when the wit- 
weſſes yield a general reaſon of their know- 
ledge. 46 
Madneſs whether it may be proved by one wit+ 
neſs, ibid. 

A Teftament made in the time of Madneſs not 
good, although the Teftator recover bis mind 

er 


Marriage, although it be unſolemn, yet is 8 
true marriaze, 23 


A 


The Table. 


_ 


A Married woman cannot make her Teſtament 
of lands, | 

A Married woman cannot make ber Teſtament 
of goods or chattels, without the conſent of 
her busband,except in ſpecial caſes.57,58 

Matrimonium what it is, 166 

The Meaning of the Teſtator ought to be chiefly 


inquired into, 9,209,300,422 
He that bath loſt his Memory cannot make 
bis Will, 51 


A Military Teſtament, although unſolemn, 
# properly a Teſtament, 23 
Perfettion of Mind requiſite in making a Teſta- 
ment, 44 
Modus aud Conditio how they differ. 229 
Mony if it ſhall be reputed among movable 
goods, 411 
A Monſter being born, whether the parent 
ſhall be ſaid ts die without iſſue. 263 
Feoffee in Mortgage, if be can deviſe the coru 
growing after tender of the mony. 131 
The Heir of Mortgaged lands is barred of a 
filial portion, untill the lands are redee- 


med, 16 
No Mortuary due, where the movable _ 
are under ten marks, 373 
No Mortuary due but one, and that at ſuch 
places where it hath been uſually paid.ibid, 
Mortuaries how valued, when the goods are 
worth above ten marks. 374 
A Mortuary what. 375 
A Mortuary onght to be paid out of the dead”s 
part. ibid, 
A Mother may appoint a Tutor to her Child, 
140 
A Mother whether next of kin to ber ſon, 399 
He that flandeth Mute at the bar, may make 
bis Teſtament of lands. 65 


__— 


- TO 


N. 


Neceſſary conditions. Vid, Conditions. ' 
Notable goods what, and where, 354,355, 


357 

Number of witneſſes ſometimes ſupplies the 
defett of their reputation. 294 
What Number of Executors the Teftator may 


make, 


279 | 


A Nuncupative Teſtament # #0t made a 
written Teſtament by after writing, except 
in ſpecial caſes. 26 
A Nuncupative Teſtament what it is, and 
wherefore ſq called, 26,32,302 
Nuncupative Teſtaments of what effetl. 3: 
Nuncupative Teſtaments at what time they 
are commonly made, and the reaſon. ibid. 
A Nuncupative Teſtament made later avoid; 


a written Will made before. 4:0 
Nuncupative Teſtaments made divers waies. 
32 
Q. 


An Oath by a Teſtator not to revoke his Teſta- 
ment void, 4.30 
Obſcurity what it is, and how it may be avoi- 
ded. 303 
The Office of a Tutor principally reſpetis the 
perſon of the Teſt ator. 146 
The Office ſecondarily _ the right admi- 
niſtration of the Pupills goods, ibid, 
The Office of an Executor teſtamentary what. 
344 
Old age alone depriveth xo man of making 
his Teſtament. I 
Old age depriving a man of his memory or 
underſtanding depriveth him alſo of making 
his Teſtament, ibid. 
One Executor may execxte, the reſt refufing. 
281 
One Executor cannot ſue another, 282,324, 
342 
The Ordinary where he may aſſign a Tutor. 
140 
The Ordinary cannot allst filial portions. 1 54. 
The Ordinary cannot diſpoſe of the ſurpluſage 
after debts and legacies paid. ibid. 
Altered by the Stat. 22,23 Car.2. 
The Ordinary may cite the Executor t0 accept, 
or refuſe the Executorſhip. 319 
Outlawed perſons loſe thetr goods, and bene- 
fit of the law. 72 
his Tejta- 


Outlawed perſon if he may mak: _ 
1D1ds, 


ment, 


K ry Art 
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An Onutlawed perſon where be forfeits as well 


. lands as goods, 


73. 
Outlawry reverſed, the Teftament is good, ib. 


An Outlawed perſon may aſſign Tutors Teſta- 
mentary to his children, ibid. 
An Outlawed perſon in what cafes he may 
make bu Teſtament, 74 
An Outlawed perſon may make his Teſtament 
of lands not forfeited, 73 


P. 


Partition between Executors ſhall not bar the |. 


ſurviving Executor. 339 
Patrimonium what, 166 
Every Perfe& Will s not a Perfelt Teſtament.s 
Every perſon is prefumed of Perfeft mind, un- 

till the contrary is proved. 45 
Perſonal Chattels. Vid. Deviſes. 

A Perſon certain named, and no ſuch Perſon 

to be found, the diſpoſition is void. 395 
Plate if it paſs by a bequeſt of all his houſhold- 

ft . 41 6 
Pleas advantageous for an Extcutor or Admi- 

wiſtrator 3 & e contra, 327,328 
Pledging or Pawning of a Legacy doth not 

extinguiſh it. 451 
The Poor if a Teſtator leave any thing 10, 

which: Poor ſhall have is. 397 
At the Point of death, if a Teſtament may be 

then made. 76 
Doubifull words at the Point of death of what 

efficacy. 77 
IV hat if the perſon be ſuſpetied that ark the 

queftion? ibid. 
A filial Portion due to every child,except he is 

heir to bis father.or otherwiſe advanced. 161 
I/hat advancement ſhall bar a child of bis fi- 
lial Portion. 164,165 
Power of an Executor how it may: be limited, 
| 204 

Power of making a Will cannot he transferred. 


IO 
A Prince if be die before the Teſtator, the Le- 
gacy is due tothe Succeſſows. 462 


Priority of Teftaments, Vid. Teſtaments, 
Priority of Codicils. Vid. Codicils. 
Priſon : a man condemned to perpetual Pri- 


' - ſon for ſome offence, cannot make his Teſta. 


ment. 35 
A man in Priſon for debt may make bis Teſt a- 
ment, / ibid. 
Priviledged Teſtaments what. 32 
Priviledged Teſtaments why ſo called. ibid, 


Of Priviledged Teftaments divers ſorts, ibid, 
Priviledged Teſtements found without date 
which ſhall be preſumed later, 40 
I hat Priviledges Divines and Lawyers in. 
Joy. in making their Teſtament, 35, 36 
No Priviledges allowed to a Boy before 14, "or 
4.Girl before 12, to make a Teſtament. 42 
Probation of Teſtaments owght to be before 
the Biſhop of the Dioceſe, where the Teſta. 
tor dwelteth. 351 
Probation of Teftaments is ſometimes. before 
others, _ ibid. 
Prochein Amie accountable to the Ward af 
ter his full age. I43 
Prodi gal perſons if they Can make Teftaments, 


Prohibited perſons to make their Sfn——_ 


E-. 41,42 
What Proof is required in making an accompe. 


8 
Proteſtation of fear by the Teſtator, if vhs 
Sufficient proof of fear. 386 


A Proviſo to avoid an alienation not good, 1 33 


Q. 
What Quantity of land is deviſable by Will, 


94,150 

What 2uantity of goods or chattels deviſable, 

150 

Queſtions about Conditions. 220 
Vid. Conditions. 

Dueftions about accepting or refuſing the Exe- 

extorſhip. 319 

Dyeſtions about the payment of Debts and 


Legacies. 368 
Dneſftions about Accompts. 376 
Dueſtions about Clauſes derogatory. 431 
DS meſtions about making an Inventory. 344 


Dueſtions. about the Tuition of children. 138 
A Queen may make her Teſtament without 


. the conſent of ber husband. 58 
Per 


The Table. 


R, 


Perſons void of Reaſon Cannot make their Te- 
ſtamentr. 8 
The Reaſons of the Law which leaveth all to 
the diſpoſition of the Teſt ator. 155 
The Reaſons of the Cuſtome whereby the liber- 
ty of the Teſt ator is reſtrained, ibid, 
Recuſant convift cax neither be F xecutor, nor 
Tutor, 313 
Refuſal of a Co-executor before the Ordinary 
ſhall not exclude bim. 281 
Refuſal of aCo-executor is a bar after the death 
of his joynt-Executor, 339,343 
After Refuſal of the Executor the Ordinary 
may commit Adminiſtration. 319 
Before Refuſal of the Executor ain attion ties 
againſt the Adminiſtrator, 320 
To Refuſe what time an Executor ſhall have. 


F. mw by an Executor cannot be by word = 
ly. 355 
Refuſal of an Executor after Adminitr Gin 
not good, Y 
Regular pcrſons who, 
Regular perſons compared to Bondmen, bo 
Regular perſons compared to Dead men, ibid, 
Relcaſe of an infant without ſatisfafiion, not 
binding. 297 
Remainders 44 Reveriions when _ Y 
deviſe, and when not. 21 
Remainder for years after the death of acct 
without iſſue void. 133 
Remainder of a term for years upon a poſſibi- 
lity, whether good. 134 
Remainder, or Executory Deviſe, which to be 
preferred. ibid. 
Deviſe of a Remainder of perſonal chattel; 
void. 137 
Rents, &c. due inthe Teftator”s life recovera- 


ble by the Executors or Adminiftrators. 335; 


Revocation of the firſt Adminiſtration is good | $ 


by the Ordinarie's granting a ſecond. 317 | 


Revocation of Wills of three ſorts \ viz. gene- 
ral, ſpecial, and ſingular, 
Their ſeveral effetts. 


| 
| 
| 
| 
| 


433 , , 
434 | Souldiers wherein th Yey are priviled. aed in ma- 
Revocation of a man's Will n5t to be h_ -| 


R vocation ſometimes preſumed, 437 
R -vocation by word onely is ſufficient. 43 8 
Revocation by operation of law, as well as by 
fati or wards, ibid. 
Revoke bis Teſtament every one may. 436,448 
The Rigour of the Civil Law concerning 1e- 
{kaments. 19 
That Rigour reformed, 20 


I—— 


S, 


The Seal of the Ordinary to 2 nuncupatiuve 
Will, whether ſufficiext to maintain an 
aflion of debt. 32 

Secular Clerks who. $0 

The word [ Sentence] it's various ſigniftcati- 


OHT. F 
Sextence how it differeth from the word Di/- 
poſition. II 
Sentences judicial of two ſorvs. ©) 
Their contrary effetis, ibid. 


How a Teſtament differeth from other Sen- 
fences, 10 
Sickneſs #0 hinderance to make a Will, if 2 
man have underſtanding. 76 
In extreme Sickneſs people anſwer Tea to any 


queſtion, 77,73 
A Slave what he is. 52 
A Slave cannot make a Teſtament. ibid. 
A Slave hath nothing of his ow#- ibid. 


A Sodomite cannot make a Teſtgment.71,31 2 
Who is a Sodomite, 7i 
A Sodomite not convitied if be can make a1e- 
ſtament, ibid, 
Solemn Teſtaments #ot uſed in England. 1 
19, 298 
Solemn Teſtaments what ceremonies are requi- 
red to them by the Civil Law. 1, 6,19,297 
A Solemn Teſtament what. 19 
What Solemnities are required in our Eng)i(t: 
Tejtaments, 24. 
ouldicrs priviledged in reſpett of $ olemnities 
Tetamentary. 34 
Souldiers why they injoy ſuch priviledges 1? 
making their Teltaments, 2.2 


king their Tejtaments. 24.419 
KR rr 2 we'ts 


| The Table. 


Souldiers privitedged in reſpec of their own 
* perſons andothers alſs, 34 
Souldiers priviledged in reſpe& both of ſub- 
ſtance and form of a Teftament. ibid. 
Of Souldiers three ſorts, ibid. 
Souldiers armed injoy all thoſe praviledges, 


34935 
What fall be ſaid to be a good Will to paſſe 
lands and tenements within the Stat. of 
32 H.8. 28 
Stat. of 25 H. 8. c. 10. of reforming the cu- 
ftome of deviſing lands to Feoffees in uſe.89 
Stat.declaring how by the King's grant lands, 
&c. may be by Will or otherwiſe diſpeſed.g4 
An Ad for explanation of the former concer- 
aing Wills and deviſes of lands. 100 
Stat. 22,23 Car. 2. impowering Ordinaries 
to call Adminiſirators to accompt. 154 
A Stranger whether be may appoint a Tutor 
tot child, 
Subſtitutions of* divers kinds, 
Subſtitutions have ſundry effetis. 276 
The Subſtitute Executor is not to be admitted, 
ſo long as be which is inſtitated in the firſt 
degree maybe Executor, ibid. 
The firſt Subſtitute being excluded, whether 
the reſt are excluded alſo, ibid, 
Where the Subſtitute is not alwaies excluded 
by the admiſſion of the Executor firſt inſti. 
tuted, ibid. 
The Subſtitute ought to ſucceed in that part 
and quantity, which was aſſigned to the 
former Execntor. 277 
Subſtitutes by proper and appeliative names 
how they differ, 278 
Survivor between Co-executors where, 2$2, 


339 


__ 


T. 


Teſtaments and laſt Wills differ. I 
A Teſtament taken jtvitily how it differs fron: 
« laſt Will, 2 
A Teſtament taken generally or largely dth 
not differ from a lit Will, ibid. 
A Teſtament wha3t it is. 3 
Teſtament nuperfefi no Teſtament, 5 
Jeſt aments unperfed two waies, 34 reſpefi of 
folemnity, aad in reſpeti of form, 6,423 


BE — 


A Teſtament, what makes it differ from other 
kinds of laſt Wills. 7,203 
Teſftament of no force untill the Teftator is 
dead. . I1 
The making of Teſtaments not to be referred 


to another, 


IO 
The diviſion of Teſtament, 19 
Two Teſftaments appearing, and no proof which 


is firſt or laſt, both are void, 14,417 
A Teſtament properly ſo called, what it is,2 4 
Teſtam®. favourably expounded, 32,210,303 


Teſtaments among, children unſolemn , yet 


properly Teſtaments, 23 
Tejtament of a father among his children what, 


Teſtament made in_ favour of children is pre- 

ſumed laſt, 37,417 
Teſtament ad pias cauſas what. 39 
Teſtament ad pias cauſas i#s ſeveral priviled- 


ger. 394418 . 
Teſtament ad pias cauſas not void for uncer- 
tainty. 397 


Teſtaments unpriviledged what, 49 
Perſons capable of making Teſtamentr, a4r 
Perſons forbidden to make Tejtaments, and 
for what canſes, 41,42 
A Teſtament made by a Lanatick perſon, whe- 
ther it ſhall bepreſumed to be made during 
his Lunacy. 46 
No Teſtament can be irrevocable, 


Of bim that bath ſworn not to make a Tells. 


ment, ibid, 
What Teſtaments Kings may make. 83 
A Teftement unſolemn its form, 298 


A Teſtament by whom it ts to be proved. 358 
A Teſtament in the cuſtody of a ſtranger, heis 
compellable to exbibit the ſame, 358 
A Teſtament may be recorded at the requeſt of 
the Teſtator, but not proved till after his 
death, 359 
Teſtaments regularly onght to be inſinuated 
within 4 months after the Teſtator*s death, 
Gl 
Teftaments loſe their force two waies z _ by 
original defe&, or ſome after-atl, 383 
Teftaments by what means they become woid 
from be beginning. 384,429 
Tejtaments made by fear woidable, 385 
1oſia- 
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Teſtaments made by force voidable, ibid, 
Teſftaments being good at firſt, how they be- 
come void afterward, 384 
Teſtament confirmed after fear paſt is good. 386 
Teſtament made by fear good, ſaving in favour 
of the authour of the fear, ibid, 
ATeſftament once proved, is not to be diſpro- 
ved by another of the ſame date. 418 
Teſtaments unperfett in reſpe(t of will 2 waies, 


424 
Teſtament unperfe@ in reſped of will, where 
it is void, 424,426 
A later Teſtament nnperfedt in reſpe8 of will, 
or made by fear or fraud, &c, doth not 
make void the former, 430,431 
Teſtament void by the alteration of the ſtate of 
the Teſtator. 442 
The former Teſtament is uid , where the Te- 
ftator is forbidden or hindered to make 
another by fraud or fear, &©. 443,444 
A Teſtator cannot command any thing that is 
wicked yr unjuſt, 5,208 
The Teftator ought to have ability as. well at 
the time of his death, as at the time of ma- 
king bis Teſtament, 57 
The Teftator cannot bequeath that which is 
another man's. 132 
Teſtator whether he may deviſe the cuſtody of 
an infant. 143 
Teſtator where he may diſpoſe of all bis goods, 
and where part. I51,153 
The Teſtator”s will may not depend on another 
man's will, 239 
A Teſtator may refer his will to another man's 
will joyn'd with a fait. FER... 
A Teſtator may refer bis will to the limited will 
of another. ibid, 
ATeſtator may die partly teſtate,and partly in- 
teſtate,in reſped of his goods.267,273,356 
A Teſtator may ordain but one witneſs. 294 
A Teftator may omit bis own children , and 
make flrangers Executors. 296 
A Teſtator may make an infant unborn bis 
Executor, 298 
A Teſtator may appoint either his Creditor or 
Debtor bis Executor, ibid, 
A Teftator making bis Debtor Executor, ira 


releaſe of the debs before be adminiſter. | 
; 299,300 | 


| 


A Teſtator may appoint one or more Execators, 


2 

The Teftatoy bequeathing above his deals! 
part, which Legacy is to be preferred, 157 
The firſt Teſtator*s goods ſhall not be put in 
execution for the debt of the ſecond Teſta- 

for, 32 
The Teſtator making his Creditor Exeextor, 
be may retain to ſatisfie bis own debt. 295, 
300,371 
The Teftator making his Kin his Execntor, 
the diſpoſition is good, 398 
The Time of the Teſtator*s death is to be con- 
ſidered in a particular Legacy , in a uni- 
verſal not, 418,420 
Two Times wherein the Teſtator ought to have 
power to make his Teſtament, 443 
Traitours are inteſtable, 64 
Traitours inteſtable from the time of the crime 
committed, 64,302 
A Traitour pardoned may make bis Teſtament, 

LL 


64 
Tranſlation of Legacies what, 453 
Tranſlation of a Legacy includeth an adempi. 

on. ibid, 


Tranſlation of a Legacy where it doth not in- 
clude an ademption. ibid. 
In Transferring Legacies, if the charge impo- 
ſed on the firit Legatary ſhall be transferred 


to the ſecond, 453454 
Tuition of children, many queſtions about 


it. 138 
Tutors by whom they may be appointed, 240 
Tutors dr 4 may be appointed, 141 
Towhom a Tutor may be appointed. ibid, 


A Tutor may be aſſigned to a child unborn, 
Idiot, or Luenatick, 142 
A Tntoy cannot be aſſigned toa Ward, ibid, 
A Tutor may be appointed ſimply, or conditio- 
naly, 144 
A Tutor after be is aſſigned, cannot wtermeds- 
ale untill confirmed by the Ordiaary, ibid. 
Several Tutors may be aſſigned, ibid. 
A Tutor appointed by the Teſt ator, if the Or- 
dinary can adde another, ibid, 
Divers Tutors appointed, ozte a/24ie may ad- 
miniſter, ibid, 


R yr 3 Tu 
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A Tutor by what words he may be appointed. 
'145 

A Tutor liable to an Accompt, 146 
A Tutor's authority, -147 
A Tutor where he may alienate the goods of 
the Pupill, ibid, 
A Tutor o0«ght to enter into bond for the per- 
formance of his office. ibid. 
Tutorſhip ended by divers means. 148 
Tutorſhip ended in reſped of the Pupill, ibid. 
Tutorſhip ends in reſped of the Tutor, 149 
Tatorſhip ends in reſped of the form, ibid, 


I 


V. 


A Villain in hetter degree then a Slave.” 53 
AVilliin if he may make a Teſtament. ibid. 
A Villain. whatſoever he hath, his Lord may 
take it from him, ibid. 
AVillin's Teſtament where it may be made 
void by bis Lord, «@ 53,54 

A Villain Executor may mike his Teſtament. 
54 

A Villain Executor may maintain an attion 
againſt his Lord. ibid, 
Ulpian lived before Juſtinian. 22 
He that is Uncapable of taking divetily, or by 
himſelf, is uncapsble of taking by another, 


305 

He that is Uncapable to make a Teſtament by 
reaſon of ſome crime, is alſo uncapable of 
the benefit of another*r Tejtament, 312 
Unadviſed ſpeeches make not a Teſtament. 8 
Uncertainty becauſe two are of the ſame name 
makes the diſpoſition void. 312,389,396 
Uncertainty in divers reſpe@s, 394 
Uncertainty of the perſon maketh void the diſ- 
poſition, ibid. 
Uncertainty of the perſon named at firſt, after 
made certain, the diſpoſition is good. 395 
Uncertainty unhurtfull where the Teſtator's 
meaning i known. 296 
Uncertainty by. reaſon of disjundive ſpeech 
unburtfull, 402 
Uncertainty in the thing bequeathed by reaſon 
of words too general, where it makes void 


Uncertainty about the date of two Teſtamemts 
makes both void. 144417 
Uncertain Teſtaments ſaved from deftruttion 
by the equity of the Laws Eccleſiaſtical.go5 
He that hath lift his Underſtanding cannot 
make bis Teſtament, 51 
Unſolemn Teſtaments are Teſtaments by pro- 
per orſtriQ interpretation, 2 
Unſalemn Teſftaments what. 21 
A manifeſt Uſurer cannot make a Teſtament. 


68,312 
Every Uſurer # not inteſtable, 68 
A manifeſt Uſurer whos, ibid. 


Uſurers not inteftable in England , except 
they take above ten pound per cent. ibid. 
The puniſhment for Uſzry in England. ibid. 
A manifeſt Uſurer is not to be buried in any 
Church or Church-yard, 69 


— 


W. 


The Wardſhip of a child that hath lands who 
ſhall have, 142 
Of Wards the hard eftate, .  _ 
All Wards not ſubjed to like conditions, 143 
The Wardſhip of an infant having land iz ſo- 
cage to whom it belongeth. ibid. 
The Wife canuot make her Teſtament of lands, 
although ber husband conſent. 56 
A Wife Executrix may make ber Will without 
the licence of her husband. 59 
A Wife Execntrix may not give away or be- 
queath the Teſtator® s goods by ber Will.ibid. 
A Wife Executrix may doe any extrajudicial 
at, as paying debts, legacies, &c, with- 
_ out theconſent of her husband. 342 
A Wife Executrix cannot diſpoſe of the profits 
ariſing out of the ſtock, ſhe hath as  xecu- 
trix, without her busbhand's licence. 59 
A Wife being licenſed to make a Teftament, if 
ſhe may make more then one, G1 
The Will of the Teſtator the chief governour 
of the Teſtament.. 9,147 
Definition of a laſt Will, II 
Laſt Will and Teſtament, the difference of 
their definitions, ibid. 


a begwe/t, 404 


I bat 
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What ſhall be ſaid a good Will to paſs lands, 
&c. within the Stat, of 32 H. 8. 28 
Two things requiſite to the perfetiion of a 
Will to paſs laxdsr. ibid. 

A Will may be proved without witneſſes. 38 
A father's Will cannot deftroy a child's porti- 
on due by cuſtom. 161 

A father's Will cannot diminiſh, incumber, 
or delay a child's portion due by cuſtom, 
161,162 

No Will properly termed a Teſtament wherein 
no Executor # named, although other Le- 


gacies are left therein. 203 
 AWill loft may be proved by witneſſes. 363 
The laſt Will makes void all the former. 14, 


417,430 

Wills are favourably to be interpreted.32,210 
Wile ſentences given by fools, 48,49 
IWhat Witneſſes are requiſite at this day to 
prove a Will, 20 
Witneſſes to a written Will convenient, but 
not neceſſary. 21,22 
Witneſſes to a written Will, it is not neceſſary 
that they are privy to the contents, 27 
Witneſſes not privy to the contents, how they 
may prove the Will, 27,300 
How ſuch Witneſſes ought to be qualified, 27 
Witneſſes to prove a Will how many required, 
293 

A Witneſs every one may be, whos not for- 
bidden. 294 
Witneſſes ſaſpeied, if the number may ſup- 
ply the defedt of their reputation. ibid, 
Witneſſes may be excepted againſt for diſhone- 
fty, want of underſtanding, or affedtion, 
294,295 


If a Woman may be a Tutrix. 141 


Words doubtfully or indifferently ſpoken at 
the time of death, of what efficacy. 


77 


Words in a Will what eſtate ſhall paſs, whe. 
ther fee-ſmple, fee-tail, or for life, &c. 
10 
IWords in the preterperfeli tenſe ſhall be oe 
ftraed for words in the preſent. 134 
The Word | ſhall] taken for | ſhould.) 135 
The Word | or | taken for [and.] 280,403 
General Wards in a deviſe reſtrained, 1 36, 
37,15 S, 145 
What Weird: ſhall make a Condition, and whas 
not, II4 
Words indifferent to make either a Teſtament 
or a Codicil, how to be conſtrued. 207 
Words collegive where they ſhall be conftrn:4 
diſtributively, 282 
What Words make a diſpoſition conditional. 
213 
The Word { Goods} what it implies, and 
what paſſes thereby, 407 
The Word | Chattels] what it implies. ibid, 
The Words | Movables ] and | Immova- 
bles] what they ſigaify. 408,412 
The Words | all] and | whatſoever |] their 
extent and efficacy, 413 
By the Word | Houſhold-ſtuff ] what ſhall 
paſs in a deviſe. 415 
Words ſpokenraſhly or boaſtingly do not make 
a Will. 8,427 
A Writing found in manner of aWill, if it 
ſhall be preſumed the very Will, 428 
A Written Teſtament wht it is, 26 
Toa Written and nuncupative Tejtament ſome 
things common, ibid, 
To-a Written Teſtament ſome things proper, 
ibid, 
A Written Teftament it matters not is what 
band or language it #, 299 
The Writ De rationabili parte doth not lis 
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